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guilt; and people with mental problems would not face the death penalty in
the first place, as they presently do, even though various state prosecuting
attorneys would say otherwise. The prosecutor points to charts and expert
witnesses for proof, just as the defendant’s attorney points to his/her own
charts and expert witnesses, which dictate the exact opposite interpreta-
tion. Who to believe?

The death penalty should be abolished not only because it is inhumane
but also because the legal process used to achieve the guilty verdict can
never overcome the individual jurors’ prejudices regarding race, religion,
and class, any of which would undermine the constitutional mandate of
a fair and impartial trial by a jury of one’s peers. Naturally, this critique
could apply to all jury trials, but due to the finalized nature of the death
penalty, the stakes are much higher. The first corrective step must be the
elimination of the death penalty. Sentences of life should also be elimi-
nated. Any sentence that does not take into consideration the possibility of
redemption and forgiveness—a person’s ability to change—should not be
allowed. I am calling for a radical transformation of the legal process used
to convict, imprison, and execute people in the United States. True justice
demands that we examine the root causes of violence and the current legal
practices that create unjust and unreliable convictions and sentences.

U.S. Racism and Derrida’s
Theologico-Political Sovereignty

Geoffrey Adelsberg

The connection between theology and the death penalty is central to Der-
rida’s study of capital punishment. As Michael Naas, a participant in the
Derrida Seminar Translation Project, states: “In the two years he devotes
to the death penalty . . . Derrida seems to want to show how the concepts,
rhetoric, symbolism, images, and imaginary of the death penalty are all
determined and muarked by a Christian or Judeo-Christian theolog_iFo—
political heritage.” This chapter aims first to provide a working definition
of this relation among religion, politics, and the death penalty. Second, I
will offer an interpretation of Derrida’s methodology, asking: Why.dges
Derrida focus his analysis on the rarefied realms of sovereignty and rel_1g10n
qua Western European sovereignty rather than focusing on the partlf:ular
histories of the death penalty in the countries where it is/was practiced?
I contend that Derrida’s methodological avoidance of the history of the
death penalty is premised upon the thought that abolitionist movements
are at their strongest when they conceive of the death penalty as central to
the state rather than an instrument of its criminal law.

I will contend that Derrida’s focus on the death penalty’s connection
to religion and politics requires supplement by a historical analysis, and
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I argue that this is possible without falling into a conditional abolition-
ism. I will interpret Angela Y. Davis’s account of the connection between
slavery, the death penalty, and prisons as that critical supplement to Der-
rida’s theologico-political analysis of the death penalty. I contend that the
death penalty during slavery and the prisons that thrived in the wake of
U.S. post-Emancipation Reconstruction reveals a continuing differential
exposure of Black and Brown people to sovereign decision. I conclude with
preliminary speculation that this differential exposure of Black and Brown
people to sovereign decision is a structural feature of European sovereignty.
Reading Derrida together with Davis provides ground for thinking about
the particular histories and people that are exposed to the death penalty
alongside the death penalty’s theologico-political grounding.

In the first session of the Death Penalty Seminars, Derrida identifies a
pattern in the executions of Socrates, Christ, Al-Hallaj, and Joan of Arc,
which he deems classical cases of Judeo-Islamicate-Christian tradition: the
religious authority prosecutes heresy by giving the state the right to en-
force the will of a punishing god.2 Derrida conceives of the death penalty
as the foundational alliance between religious authority and sovereign au-
thority. Insofar as the state becomes the enforcer of sacred law, it is also the
judge of whether the religious claim ought to be upheld. The state becomes
the judge of whether the heretic defendant ought to live or die. Insofar as
it decides the life or death of the subject, the state takes on the power of
the divine judge. In this judgment, the sovereign decides who is sacred and
deserving of protection and what is profane and deserving of death or the
indifference of exile.

In For What Tomorrow, Derrida claims that in order for a sovereign to
be a sovereign, she/he must have the power over life and death. Derrida
writes, “State sovereignty thus defines itself by the power of life and death
over subjects. And therefore by this right of exception, by the right to raise
itself . . . above the law.” The self-definition of the sovereign is at stake
in the sovereign power over life and death. Without the power over life
and death, the sovereign would be unable to define her/himself as sover-
eign. For Derrida, as for Schmitt, the sovereign’s self-definition in power
over life and death is at once self-definition by a decision on the exception
that raises the sovereign beyond the law. There are a great deal of ways to
think of exception, but for the purposes of this chapter, I suggest that the
sovereign right to power of exception is the right to decide on the sacred
and profane without reference to previously existing law. In other words,
the sovereign’s self-definition is the power over life and death unrestricted
by law. No matter how many international organizations a nation joins, no
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matter how much one sovereign state submits to the strictures of the laws
of these institutions, the sovereign only retains her/his sovereignty if she/
he holds the right of exception, the right to put these laws aside and decide
over life and death.

In Derrida’s conception of a sovereign state, the sovereign both makes
the law and is exempt from the law. The laws of the sovereign state estab-
lish the distinctions between sacred and profane, but the sovereign always
has the power to redefine the sacred and profane for the sake of uphold-
ing the state’s law and stability. I would resist reading sovereign decision
too literally. It need not refer to a sovereign in a throne or a head of state
receiving a call from the death chamber; it does refer to a power that the
state must reserve for itself in order to remain a state.

The death penalty, for Derrida, is the exemplary moment of the es-
tablishment of theological-political sovereignty because it instantiates the
sovereign power over life and death. I have followed Derrida previously in
his contention that the death penalty arises from the foundational alliance
between religious authority and sovereign authority. In each of the “clas-
sical” cases of the death penalty, the religious authority prosecutes heresy
by giving the state the right to take the place of god. The sovereign decides
whether the god’s law has been broken, thereby taking the place of god in
the decision of life and death. If the decision over life and death is at the
foundation of the sovereign’s power, we can make sense of Derrida’s claim
that he “does not rely on an already available theologico-political concept
that it would suffice to apply to the death penalty as one of its ‘cases’ or
examples.” For Derrida, it is not enough to think of the death penalty as
an effect of sovereignty. It is not enough to think of the death penalty as a
moment when the sovereign exercises her/his power over life and death.
It is not enough to think of the death penalty as one mode of punishment
among others. For Derrida, the sovereign practice of the death penalty is
the moment that constitutes sovereignty. It is only in the decision to put
the heretic to death that the sovereign raises himself to the godly decision
over life and death. It is only in the capacity to exercise the death penalty
that the sovereign becomes the sovereign. Derrida affirms the death pen-
alty as the primary moment of sovereignty: “I would be tempted to say
that one cannot begin to think the theologico-political, except from this
phenomenon of criminal law that is called the death penalty.” The death
penalty instantiates sovereignty’s power over life and death.

Now that we have a working definition of the relation between religion,
politics, and the death penalty—death penalty as sovereign power over
life and death—1I will offer an interpretation of Derrida’s methodology.




.

86 Geoffrey Adelsberg

As Derrida writes, and as I quoted earlier, “One cannot begin to think the
theologico-political, except from this phenomenon of criminal law that is
called the death penalty.” I take phenomenon to refer to both the existence
of the death penalty in legal code of a particular country as well as the
concrete instances of people being put to death by the law of that country.
When we, as philosophers, take the death penalty to be a phenomenon, we
find ourselves in a particular sovereign’s legal code; we find ourselves in a
particular history of the exercise of that legal code. When the phenom-
enon of the death penalty is the object of our study, we can speak of its
history and the people that come under its decision. Derrida does not take
the phenomenon itself as the object of his study. The phenomenon of the
death penalty, for Derrida, points the way to theologico-political sover-
eignty. Derrida is concerned with the formal structure of sovereignty; his
sovereign governs no specific state. Rather than borders, Derrida’s concept
of sovereignty is tied to an intellectual Judeo-Christo-humanist tradition.
Indeed, he does not devote his intellectual attention to particular histories
of the death penalty in the United States, even when the U.S. death penalty
is at stake in his analysis.

The question for Derrida is: Why move immediately from the phenom-
enon of the death penalty to sovereignty and its intellectual religious back-
ground? Why this restlessness? Why not a fuller analysis of the particular
history of the U.S. death penalty? My contention is that Derrida moves
swiftly from the phenomenon of the death penalty to questions of sover-
eignty because he does not believe that we can gain an adequate abolitionist
discourse from the phenomenon or the history of the death penalty alone.

If we follow Derrida and say that the death penalty is the condition
without which the state could not be, the abolitionist demand for the state
to end its practice of the death penalty would be the equivalent of asking
the state to abolish itself. Although this is a strong claim, seeming to verge
on hyperbole, we can make this claim intelligible by following Derrida’s
strict definition of the death penalty. If the death penalty attests to the
state’s capacity to decide over life and death, then when we ask the state
to give up this right, we are asking for a great deal. We are asking for the
state to give up its right to decide, unconditionally, when and whom to kill.
Without this right, the state would lose its justification for defensive and
offensive war in addition to law. Following Derrida’s definition of the state,
we would be asking the sovereign state to give up the terms of its founding:
the violence with which it enforces its law and protects its perpetuity.

If we were to study the phenomenon of the death penalty as an instru-
ment of the state rather than its founding condition, then we might see the

.
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spectacle of the death penalty as one way among many that the state en-
forces its law. On those grounds, we would be led to request that the state
enforce the law without killing. As in European Union countries, we might
find this demand successfully implemented by the U.S. state. But this abo-
lition will be unsatisfactory for Derrida because the stakes of his abolition
are deeper. For Derrida, the demand of abolition must be an unconditional
abstinence from the sovereign’s decision over life and death. For Derrida’s
theologico-political state, that is unintelligible. It calls for the end of the
theologico-political state as such.¢

For Derrida, historical and present-day death penalty abolitionists will
be limited as long as they fail to recognize that the stakes of abolitionism
are more radical than ending the death penalty as a form of punishment. It
is here that I distinguish between calls for abstinence from the death pen-
alty as punishment, which I will call phenomenal abolitionism, and Der-
rida’s call for the opposition to all sovereign decision over life and death,
which I will call sovereign abolitionism. Phenomenal abolitionism aims to
civilize and improve the rule of law by ridding it of its recourse to the death
penalty. It therefore assumes an already-standing rule of law. Phenomenal
abolitionism asks the sovereign to refrain from using the death penalty as
an instrument of punishment. Sovereign abolitionism considers the death
penalty as the condition upon which the rule of law can exist in the first
place. Against phenomenal abolitionism and its desire to civilize the rule of
law, sovereign abolitionism stakes its opposition against all instances of the
sovereign power over life and death. The sovereign abolitionist therefore
stakes her/his abolition against the sovereign itself.

Derrida motivates the move from phenomenal to sovereign abolition
by showing the limits and conditionality of Cesare Beccaria’s phenomenal
abolitionism. For Beccaria, the death penalty is one of many weapons in
the sovereign’s arsenal of punishment. He argues that the death penalty
ought to be largely removed on grounds of limited effectiveness: deter-
rence from wrongdoing requires prolonged suffering, the death penalty
is too quick a punishment, and therefore it fails to deter.” Beccaria claims
that his abolitionism is valid only for a well-ordered society under the rule
of sovereign law.? Beccaria thus distinguishes between the death penalty in
a stable, well-ordered state and the death penalty when the stability of the
state itself is threatened. For Beccaria, we must allow the death penalty in
the latter case. On grounds of securing the safety and stability of the state,
the sovereign can justify the death penalty.

For Beccaria, as well as for everyday phenomenal abolitionists, there is
a distinction between the punishments within a society ruled by law and
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punishments meted out to secure and defend that society. For Beccaria, as
well as for many abolitionists who are focused on the abolition of the death
penalty as an instrument of lawful punishment, the only death penalty
their abolitionism opposes is within a stable society under the rule of law.
Derrida argues that this is insufficient. In his criticism of Beccaria, Der-
rida writes: “In other words—here we touch on one of the more obscure
stakes of the problem, insofar as one has not clearly defined the concept of
war, the strict difference between civil war, national war, partisan war, ‘ter-
rorism’ whether domestic or not, etc. (so many concepts that have always
been and are still more problematic, obscure, dogmatic, manipulable than
ever)—the abolition of the death penalty within the secure borders of a
prosperous and peaceful nation will remain something seriously limited,
convenient, provisional, conditional—which is to say, not principled.”

Beccaria assumes a clear distinction between the death penalty that
takes place under the rule of sovereign law and the death penalty that se-
cures and defends that state’s stable existence. Derrida calls into question
this distinction between that which is internal to rule of law and that which
is external to it by pointing to the lack of definite criteria and limits for the
acts of violence that are supposedly justified for the sake of preserving the
state. Insofar as death penalty abolitionists leave war and terrorism outside
their purview, they allow the sovereign exercise of the death penalty to
return under a different name. As we have too often seen in the last decade
of U.S. foreign policy, the supposed threat of terrorism to the stability
of U.S. sovereignty as such can justify unlimited death penalties in the
Middle East.

As long as our focus on the death penalty is limited to the instances of
lawful execution, our abolitionism remains conditional. We only deny the
sovereign the right to decide over life and death in one domain without
confronting the need to deny the sovereign the right to decide over life
and death in all domains. Our abolitionism will be conditional upon the
stable functioning of the rule of law. If this is the limit of our abolitionism,
the sovereign can too easily reinstate the death penalty by justification on
grounds of protection of the state itself. The conditionality of this aboli-
tionism is unsatisfactory insofar as we also want an abolition that denies
the sovereign right to exercise arbitrary violence whenever that sovereign
can spin a yarn justifying violence on grounds of the preservation of the
state. Sovereign abolition aims to remove this power itself from the sover-

eign; it challenges every instance of the sovereign’s decision over life and
death.
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With Derrida, we can endorse sovereign abolitionism above phenom-
enal abolitionism on two grounds: (1) The death penalty is a foundation
upon which sovereignty is built because it establishes the sovereign’s power
of life and death. Phenomenal abolitionism is inadequate to this insight
because its view of the sovereign’s relation to the death penalty is too nar-
row: it takes the death penalty as an instrument of sovereign power rather
than the moment when the sovereign capacity to decide over life and death
is established. The phenomenal abolitionist is limited to questioning the
death penalty as practice rather than death penalty as sovereign capacity to
decide over life and death. As such, phenomenal abolition can only speak
to one instantiation of the sovereign violence rather than the condition
upon which the sovereign violence can happen in the first place. (2) A prin-
cipled abolitionism can only attack the sovereign capacity to decide over
life and death if it stakes its opposition against all instances of the sover-
eign decision over life and death. When we oppose the death penalty as an
instrument of punishment only, our abolition becomes conditional upon
the stability of the state and the rule of sovereign law. The sovereign may
lose her/his capacity to decide on the life and death of citizens in the realm
of criminal law, but she/he will retain it as recourse when the stability of
society and law itself is supposedly at stake. This leads to a partial, merely
conditional abolition that leaves the sovereign power of decision over life
and death violently intact. It allows the decision over life and death to be
justified in terms of the security and stability of the state.

Derrida’s opposition to a phenomenal analysis of the death penalty is
due to the impossibility of building an adequate abolitionism on phenom-
enal grounds. He wants to move away from grounding abolition on phe-
nomenal analysis, but this still leaves room for interpreting the phenom-
enon of the death penalty in light of theologico-political analysis. In the
rest of this chapter, I will read the most pressing insights of phenomenal
analysis in light of Derrida’s unconditional sovereign abolitionism. Der-
rida gestures toward phenomenal insights regarding representations of
the U.S. death penalty in the media, the death penalty as colonial war in
Algeria, and the continuing legacies of racism in the United States. Even
here, his phenomenal analysis is not rich enough. The history of racism
in Europe and the United States is gestured to without changing the cen-
tral terms of analysis. If Derrida were to wade more deeply into this phe-
nomenal analysis, I believe that the sufficiency of Derrida’s conception of
theologico-political sovereignty would be challenged: that he would see
that European sovereign violence is not violence as such but violence that
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threatens Black and Brown people to a much greater extent than people of
white European descent.

In contrast to Derrida’s claim that the phenomenon of the death pen-
alty persists in the United States due to its status as the most Christian
country in the world, Angela Y. Davis claims that “the most compelling
explanation for the routine continuation of the death penalty in the United
States . . . is the racism that links the death penalty to slavery.”!® Der-
rida’s claim follows from his theologico-political analysis: where there is
the death penalty in a European nation, there is a religious inheritance
of the theologico-political. Insofar as the death penalty remains practiced
in the United States, the United States will bear the mark of its Christian
inheritance more outwardly than its European counterparts. Davis’s claim
that the death penalty remains in the United States due to its racist history
follows from her phenomenal analysis: the death penalty is analyzed in
terms of who was killed by the state. Davis also asks why they were subject
to this punishment and under what historical, political, and legal condi-
tions they were executed. Bringing the two analyses together, we can ask:
What can the history of those who have been subject to the death penalty
reveal about the structure of the sovereign decision over life and death?
Responding to this question enriches our conception of sovereignty and its
subjects without formulating abolition on limited, phenomenal grounds.

Davis is attentive to the intersections of slavery and the death penalty
that continue to inform capital punishment and its attendant prisons. She
offers an account of the death penalty in the United States beginning with
its near abolition with the emergence of prisons at the end of the eigh-
teenth century. Davis explains, “What is interesting is that slavery as an
institution . . . managed to become a receptacle for all those forms of pun-
ishment that were considered barbaric by the developing democracy. So
rather than abolish the death penalty outright, it was offered refuge within
slave law.”!!

The “humanization” of punishment, as in the late eighteenth century’s
talk of inalienable rights of citizens, referred only to white male citizens.!?
Hardly erased from the law, barbaric punishments were simply displaced
from white males to slaves. Insofar as slaves were exposed to barbaric treat-
ment while “humane” punishment was reserved for white males, the stage
of American theologico-political sovereignty was set: the white man’s dig-
nity would be sacred under the law while the African-descendent slave
would be subject to punishment unmitigated by the Enlightenment.

Slave law establishes the exposure of Black and Brown people before
U.S. law: White citizens were released from the threat of death for most
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crimes while “Black slaves . . . were subject to the death penalty in. some
states for as many as seventy different offenses.””® Davis’s explication of
slave law shows that punishment in the United States is founded.upon an
unequal exposure to sovereign decision. The possibility of sovereign de_g—
sion threatens the slave to a much greater extent than the white male citi-
zen. After the abolition of slavery, the death penalty “was incorporated into
the legal system with its overt racism gradually concealed.”'* Although free
and equal before the law, the death penalty remained a much greater threat
to African-descended people before the law than white people. Today,. the
claim is that we can rid the death penalty of racism by assuring proportion-
ality, by assuring that equal crimes receive equal punishment. This is an
impulse to equalize the protection of all people under the law. ‘

I have so far used the language of differential exposure to punishment
to capture the phenomenon of European and European-descended coun-
tries punishing Black and Brown people to a much greater extent th.an
white people. My usage is meant to invoke a phenomenon of quantitative
overrepresentation of African-descended people in penal systems in those
countries. But, I wish to make the notion of differential exposure to pun-
ishment speak to injustice beyond the fact that people of CO-IOI' are vastly
overrepresented in penal systems and subject to harsfher punishment than
white people when they commit similar crimes. Davis offers the resources
to show how the history of Black and Brown institutions of enslavement
and colonization shape the qualitative features of contemporary penal
structures in the United States. . .

One way to explicate Davis’s claim that slave law was 1ncorporateq into
post-Emancipation U.S. penal codes is to say that those who are punished
by post-Emancipation penal codes inherit the legacy of subpersonhooFl
from those punished under slave code. The criminal under slave code is
one whose discipline depends on the infliction (or at least t_he_thre?at) of
great violence and whose self-defense is prohibited. That criminal is one
whose educative and cultural life outside of uncompensated productive la-
bor is considered a threat to the extant social and political order. The an_aI_—
ogy between the framing of subpersonhood during slavery and the civil
death of U.S. prisoners today is inexact. Nonetheless, the overcr‘olwded
warehouse prisons, the denial of educational/therapeutic opportunities to
incarcerated people due to governmental divestment, and the -prevejntable
continued violence faced by incarcerated people speaks to 1nher1tanc§s

of subpersonhood in the contemporary U.S. penal code. Davis’s analysis
shows that the continuing differential exposure of Black and Br‘own people
to punishment is not only about quantitative overrepresentation but also
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about the notion of who the criminal is and what they deserve. Such ra-
cialized notions of personhood have concrete implications for life within
contemporary prisons. Equalizing the racial distribution of who is subject
to the suffering and disenfranchisement of contemporary penal systems
does not erase ways that that very suffering and disenfranchisement is con-
stituted by racist conceptions of personhood and subpersonhood.

Davis’s insistence on the connection between the death penalty and the
civil death of prisons reveals another point at which Derrida’s abolitionism
must stretch. Derrida insists on the opposition to all forms of sovereign
decision over life and death, but it is also necessary to be explicit in the
expansion of what it means to be subject to sovereign decision. To be killed
by the state is the literal incarnation of the sovereign decision, but being
sent to the civil death of imprisonment where every minute is regulated
and managed, one’s civil rights are stripped, and one is subject to arbitrary
punishment and pain must also fall under the sovereign decision over life
and death. In condemning its subjects to prison, the sovereign is subjecting
life to violence unmediated by sovereign protection. Solitary confinement
medical neglect, exploitation of prisoners’ labor, and sexual coercion in’
women’s and men’s prisons demonstrate the extent of the EXPOSUTe to vio-
lence in the civil death that is imprisonment.

Davis’s research also shows that the death penalty in slave law and con-
temporary practices of imprisonment are coextensive insofar as they expose
Bla_ck and Brown people to punishment of a much greater extent than their
white counterparts. Engagement with differential exposure to punishment
means engaging with thoroughly racialized notions of criminality and dis-
posability that support European sovereignty. I believe the racist U.S. his-
tory and present illustrates this clearly, but we can widen our scope and ex-
amine imprisonment within the larger community of theologico-political
states. European nations show a similar inequality of exposure to sovereign
decision over civil life and death. Although European nation-states are not
as strict in their accounting of the ethnicity of their prison population, the-
f)rist Lucia Re claims that “the average percentage of foreigners detained
in European prisons exceeds 30% of the prison population, as compared

with a presence of foreigners on the European territory that is around 7%
of the population.”” The inequality of exposure of immigrants to punish-
ment in France, England, and Ttaly speaks to a larger problematic debated
and developed among decolonial and postcolonial intellectuals that Der-
rida should have engaged with: how does the analysis of legal violence
transform when we consider colonialism, enslavement, and racism to be
essential rather than accidental features of political sovereignty?
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This is a question that goes beyond the scope of this chapter, but toward
a conclusion, I will offer preliminary speculation. Recalling the Derridean
and Schmittean thesis, the sovereign’s power is predicated on her/his ca-
pacity to decide on the life and death of its subjects. We should extend this
thesis: the sovereign not only must establish her/his power by killing but
must reestablish power by killing on a continual basis.'® For sovereignty to
remain sovereign, the potency of the sovereign decision over life and death
must be practiced.

We can think of the punishment in its current racialized form as sus-
taining a political “economy of sacrifice.” This is in contrast with poten-
tially revolutionary practices of mourning. If those killed by the state are
of a privileged sociopolitical status, their death can be mourned in such a
way that the legitimacy of the sovereign is put into question.'” As martyr,
the executed is a cause against the sovereign. Those killed in Tahrir Square
in 2011, for instance, had the effect of delegitimizing the sovereign deci-
sion. In these cases, the sovereign’s decision to punish was stripped bare.
Hosni Mubarak had no recourse to justification outside the furtherance
of his tyrannical rule.’® To both kill and retain legitimacy, the sovereign
decision to kill must be justified and accepted by a substantial majority (or
a strategically placed minority) as justified killing, killing that maintains or
otherwise protects the body politic.

For Derrida, the economy of sacrifice creates viciously successful
mourning.'? He says, “In successful mourning, I incorporate the one who
has died, I assimilate him to myself, I reconcile myself with his death, and
consequently, [ deny death and the alterity of the dead other and of death
as other.” White supremacist sovereignties and populations view the
deaths of Black and Brown people sent to death row or “accidently mur-
dered” in a foreign airstrike as justifiable insofar as they are an unfortunate
consequence of an otherwise justifiable military action. Incorporation is
the (tacit) acceptance that this death is necessary for the security of the
community or the state. Death is accepted as “for a purpose” rather than
the end of a life, which overwhelms the political community’s capacity to
incorporate it.

The differential exposure of Black and Brown people to punishment in
U.S. history is also a differential exposure to the logic of sacrifice and in-
corporation. In order for sovereignty at once to maintain its decision over
life and death and to hold the consent of certain constituents, the sovereign
repurposes the white imaginary of Black and Brown criminality to frame
certain people as always already a threat and thus deserving of sacrifice
for the sake of protecting the polity. Such language of protection in Eu-
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ropean (and European-descended) sovereignties has always been code for

protecting those racial and sexual groups deemed innocent and therefore

protected from sovereign violence. Making Death a Penalty: Or, Making
Wiiegdmgdtl:e phe.nomenal history of the American death penalty together “Good” Death a “Good” Penalty

vith Derrida’s notion of the death penalty as a constitutive moment of po-

litical theology deepens our conception of what is at stake in the structure Keﬂy Oliver

of sovereignty as well as what is at stake in its abolition. The differential
exposure of Black and Brown people to sovereign violence reveals that the
effects of sovereignty are going to be distinct across populations. We must
then begin speaking of sovereignty’s effects in a way that captures its in-
equality of decision and moves toward an analysis adequate to the ways that
this differential exposure is endemic to sovereignty as such.

My gratitude to Darla Migan, Lisa Guenther, and Kelly Oliver for their critical
comments on drafts of this chapter. Thanks also to the organizers of the Philosophy
Bm.—';z of Struggle Conference at Texas AdrM University in October 2012 for of-
fering me a space to present a version of this paper.

Currently, the United States is the only country in the so-called developed
Western world that continues to execute prisoners.! Since 2008, in order
to avoid construing the death penalty as “cruel and unusual” punishment,
which would violate the Eighth Amendment, the Supreme Court has up-
held the use of a tripartite lethal injection protocol as more “humane”
than other methods of execution: the first drug renders the condemned
unconscious, the second paralyzes his muscles, and the third kills him by
stopping his heart. In Baze v. Rees (2008), the Supreme Court upheld Ken-
tucky’s lethal injection protocol and ruled that there is no cruelty in execu-
tion as long as the prisoner is unconscious at the time of death, particularly
since use of the drug that stops the heart is excruciatingly painful.?

One of the drugs in the court-approved, three-drug “cocktail,” how-
ever, is no longer being made and states have had to halt executions be-
cause they don’t have legally sanctioned means to carry them out. Euro-
pean pharmaceutical companies will no longer sell drugs if they are to
be used in executions.” The shortage of sodium thiopental, an anesthetic
that renders prisoners unconscious, and other drugs used more recently in
lethal injections, has done more to stop the death penalty in the United
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workforce, De Giorgi argues, marks the end of biopolitical control and
exploitation of labor power. Rather, punishment under the conditions of
neoliberalism is focused on the control of the “poor, the unemployed, the
immigrants: these are the new dangerous class, the ‘wretched of the metro-
polis™ (x).

48. Lichtenstein, Twice the Work of Free Labor, 188.

49. For instance, in “The Permanence of Primitive Accumulation: Com-
modity Fetishism and Social Constitution,” The Commoner 2 (2001), Werner
Bonefeld argues, “The commodity form poses the totality of bourgeois social
relations and as such a totality posits the basis of the productive practice of all
individuals as alienated individuals” (5).

so. Karl Marx, “Wage Labour and Capital,” in Karl Marx and Frederick
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