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Abstract

The question of how common usage could be constitutive for the meaning of linguistic expressions has been discussed by Renaissance philosophers such as Lorenzo Valla, and it also played an important role in Renaissance theories of juridical interpretation. An aspect of the analysis of common usage in Renaissance theories of juridical interpretation that concerns the role of presumption has not yet found much attention. Renaissance jurists such as Simone de Praetis, Nicolaus Everardus, and Aimone de Cravetta saw that both the usage of Latin by practitioners of law and the vernacular common usage of ordinary people often differed from the technical definition of legal concepts as laid down by ancient jurists or modern legislators. In some cases, they ascribed both to Latin and to vernacular common usage the power of changing the meaning of juridical terms. Still, they were aware of the fact that matters of common usage involve always a degree of uncertainty. The methodological notion of presumption is one of the concepts that figured most prominently in Renaissance approaches to the problem of uncertainty, and, in particular, it was applied in the analysis of meaning-change of legal concepts through common usage.
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1. Introduction

The view that usage determines the meaning of linguistic expressions, including the meaning of theoretical terms, has played a central role in mid-twentieth century theories of meaning, and it has been noted for some time that a strikingly similar emphasis on “common usage” (usus communis) can also be found in the writings of Renaissance philosophers such as Lorenzo Valla (1407-1457) and Bartolomeo Viotti (d. 1568).
 The emphasis on the importance of usage, in both early modern and contemporary theories of language, is motivated by the intuition that the function of linguistic expressions in communication is bound to commonly understood contents. On the other hand, early modern and contemporary critics have been quick to point out that usage often suffers from vagueness and ambiguity and sometimes expresses commonly shared prejudices and errors. For both reasons, it seems to be questionable why common usage should be helpful in defining the content of theoretical terms, especially those of philosophy. 

The concept of common usage is also present in Renaissance theories of juridical interpretation.
 Again, there seem to be two opposing intuitions: the communicative function of legal terms seems to depend on their connection with commonly understood and accepted contents. At the same time, the ways that they are used by legal practitioners and by ordinary people may be subject to confusions, prejudices and errors. Hence, why should these varieties of usage be capable of changing the meaning of terms that have been given technical definitions by legal experts and legislators?

The issue of the meaning-constitutive function of usage in legal interpretation thus can be seen as a special case of the more general issue of how usage can constitute or change the meaning of theoretical terms. The sixteenth-century debate over juridical interpretation, however, by invoking the notion of presumption, went beyond what could be found in other fields of Renaissance theories of meaning. Intuitively, presumptions are understood as assumptions that are taken to be true unless and until contrary evidence becomes available. Mario Sbriccoli and Andrea Massironi have briefly indicated that a connection between applying common usage in juridical interpretation and the notion of presumption could be found in sixteenth-century texts.
 But it seems fair to say that sixteenth-century analyses of this conceptual connection have not yet been as fully explored as they deserve to be. Sixteenth-century jurists applied the concept of presumption in the context of the theory of interpretation exactly because they did not brush aside the difficulties arising from the often confused and misleading nature of common usage. Rather, they took these difficulties to indicate that the interpretation of legal terms on the basis of common usage is fraught with a high degree of uncertainty. Hence, they looked for a theoretical tool that would allow them to deal rationally with situations of uncertainty, and the methodological notion of presumption was found to be one of the concepts that figured most prominently in Renaissance approaches to the problem of uncertainty.

The juridical debate over the role of common usage in constituting the meaning of juridical terms may shed light on a more general issue in the philosophy of language. Somewhat paradoxically, this is so because the juridical debate involves some specifically juridical notions such as the concepts of presumption and natural law. However, even if these notions originate from the context of Roman law, in early modern thought the applicability of both notions beyond the law has been explored extensively. This is why the relevance of these notions for an account of meaning-change through usage may go well beyond the law. The notion of presumption offers a fascinating strategy for giving an account of how common usage can contribute to constituting meaning. It is a strategy that regards usage neither as the ultimate, unquestionable criterion of meaning nor as something that is invariably ambiguous and flawed. 


I will develop this point in a series of steps. Section 2 will clarify the relevant scope of common usage. Section 3 will analyse the meaning of the term “verisimilitude”, which plays a central role in early modern accounts of both presumption and juridical interpretation. Section 4 will investigate the role of presumption in sixteenth-century theories of customary law—the immediate theoretical context in which the question of the legally binding power of linguistic usage was discussed. As it will turn out, the relevant presumptions were understood as revisable assumptions concerning the meaning and validity of legal acts that were based on the relation between customs and the demands of natural law. Finally, the task of section 5 will be to show that the late medieval and early modern legal tradition has been very much aware of the difficulties inherent in establishing what common linguistic usage is at a particular place at a particular time, and in establishing whether this usage possesses legal authority. Two kinds of presumption come into play here: (1) presumptions concerning what common usage at a given place at a particular time should be taken to be; (2) presumptions concerning the meaning of terms in legal documents based on the relation between common usage and the demands of natural law.

2. Varieties of Common Usage

The controversies that Valla’s theory of language has triggered among his commentators have made it clear that the meaning of “common usage” in the Renaissance involved more aspects than the usage of ordinary people. It is well documented that in many instances the common usage that Valla takes to be a criterion for well-formed discourse is the usage of erudite speakers of ancient Latin, in particular of classical Roman literature.
 His attitude toward vernacular usage is complicated by two assumptions: (1) his assumption that ancient Latin as used by less erudite speakers of ancient Latin is a somewhat deficient form of Latin; and (2) his assumption that the Romance languages spoken in his time are more strongly deficient forms of Latin. 
 This leaves only non-Romance languages as “real” vernaculars, and there is profound disagreement among his interpreters concerning whether Valla ascribes to vernacular usage, and to the practices in which it is embedded, a function in determining the meaning of theoretical terms—be it in ontology, logic, ethics or theology.
 Adjudicating these controversial matters goes beyond the scope of the present article, but what may be useful to note is that some of the questions raised by Valla contributed to shaping the debate about the role of common usage in juridical interpretation, even if the jurists may have taken a different stance on the issue of vernacular usage. Valla’s influence on the theory of juristic interpretation derives from his criticism of the language of both ancient legal texts and of their medieval commentators. As to medieval thinkers such as Bartolus of Sassoferrato (1314-1357), Valla complains that, due to their deviance from the “naturalness” of classical Latin, it is impossible to comprehend the meaning of what they are writing; as to the ancient sources, he complains that Justinian’s compilation impoverished the richness of the original juridical texts by producing a sort of abbreviation with little bits taken out of context.
 And although Valla, in general, expresses a high opinion of the ancient jurists,
 he nevertheless spots numerous expressions in the Digest that he takes to be ungrammatical.


Valla’s critique of the language of jurists is taken up by one of the central figures in the theory of juridical interpretation, Andrea Alciato (1492-1550). Alciato’s attitude toward Valla is complex. For instance, he treats him as an authority in matters of translation from the Greek into Latin,
 in matters of classical Latin grammar
 and etymology,
 in matters of the rules for double and triple negation.
 At the same time, Alciato points out that some terms have a more restricted
 or more extensive meaning
 in classical Latin than acknowledged by Valla. Also, he explains conceptual distinctions in Roman law in a way that diverges significantly from Valla’s explanation: For instance, Valla holds that Martianus understands “donum” as comprising the extension of “munus” and that Ulpianus understands “donum” as denoting a voluntary gift and “munus” as denoting an enforced transaction.
 By contrast, Alciato suggests that Ulpianus explicates the literal meaning of the terms while Martianus explicates the actual usage.
 What is more, Alciato defends the ancient jurists against Valla’s allegations of barbarism. He shows that most of the incriminated expressions, even if rare, can be found in the classical authors,
 and for the remaining cases, he consults ancient manuscripts to document that the mistakes are the scribes’, not the jurists’.
  

There is no doubt that Alciato regards the Latin of classical authors as a basis for interpretation according to common usage.
 But he also accepts medieval commentators such as Bartolus as authorities concerning the question of whether the meaning of two terms differs on the basis of common usage.
 In some places, he insists that the literal meaning of Roman law should be upheld against vernacular common usage, for instance in the question of what should count as a fruit (where the Romans regarded nuts as fruits while early modern vernaculars distinguished nuts from fruits).
 But elsewhere, he defends the “vernacular common usage” (vulgaris loquendi usus) as a source for the meaning of legal terms that are also part of everyday language such as “trade”
 and “money.”
 Sometimes, Alciato is clear that what he has in mind is the vernacular usage of the ancient Romans, for instance when he explicates the expression “the major part of the hours of a day” by pointing out the habit of the Romans of devoting the first seven hours of the morning to work and the rest of the day to bathing, playing, training and socialising.
 Likewise, he points out that Valla derives the etymology of the legal term “oppidum” from the ancient “usage of peasants” (consuetudo agricolarum).
 In his view, also medieval regional usage can be a source of the meaning of terms in texts by commentators such as Bartolus.
 Moreover, Alciato defends interpreting a municipal marriage law from Milan on the basis of the vernacular usage, according to which a heritage that is guaranteed in the future is called “having a heritage.”
 

Accepting a wide scope of Latin and vernacular common usages in juridical interpretation raises the question of when and why interpretation on the basis of common usage should be preferred over the definitions initially given to legal terms. The task of the remainder of this article will be to get a grip on the answer that the sixteenth-century jurists gave to this question. Three peculiarities distinguish the debate regarding the role of common usage for the constitution of the meaning of legal terms from other fields of Renaissance theories of language: (1) The jurists connect the issue of common usage with the notion of verisimilitude; (2) the jurists regard cases in which common usage leads to legitimate meaning-change as an instance of customary law; (3) since the notions of verisimilitude and customary law are closely connected with the notion of presumption, the jurists also analyse the meaning-constitutive function of common usage in terms of presumptions. Points (1) and (2) will lead into aspects of early modern legal theory that are independent from questions concerning language, but point (3) will make it clear that these aspects are highly relevant for questions of meaning and interpretation. 

3. Presumption, Probability and Verisimilitude

In his study of probability concepts before Pascal and Leibniz, James Franklin claims that the Latin expressions “verisimilitudo” and “probabilitas” “are in practice perfectly synonymous.”
 In his view, there is only a single concept that these expressions denote, namely the concept of probability as “what usually tends to happen” (quod fere solet fieri).
 Certainly, on the level of terminology there are countless places in late medieval and early modern juridical texts where “verisimilitudo” and “probabilitas” were used interchangeably. This terminological observation, however, does not settle the question of whether it may be possible to identify clearly distinguishable concepts associated with these terms.

Perhaps the most plausible answer to this question is that not all authorities agreed on this point. For instance, Franklin’s claim can be supported by a passage that was frequently cited in sixteenth-century considerations concerning the role of common usage in juridical interpretation, in which Baldus de Ubaldis (1327-1400) characterizes verisimilitude as “what is cognate to nature” and adds that this is an instance of a topical argument from the “place” of what happens commonly.
 However, as will become clear presently, this passage from Baldus was often quoted incompletely,
 leaving out his own explication of the sense in which he understands verisimilitude as “what is cognate to nature.” This practice of incomplete quotation made Baldus’s formula open to reinterpretation. 

In fact, a diverging view of the nature of verisimilitude can be found in a group of sixteenth-century jurists who turn out to have also been central figures in the controversy over the role of common usage in juridical interpretation: Nicolaus Everardus (Nicolaas Everaerts, 1462-1532), Andrea Alciato and Aimone de Cravetta (1504-1569).
 What is common to their view is that what matters for verisimilitude is a certain relation between a presumption and a truth about human nature, where a truth about human nature can relate to natural qualities as well as to the demands of natural law. Among the presumptions based on natural qualities, Cravetta mentions that inferiors do not want to attack their superiors because it is natural for all animals not to attack a stronger animal.
 Similarly, one should not presume that someone who has made a fortune through hard work would be so stupid as to insult his prince.
 Or one should not presume that the accused is so stupid as to leak information concerning his crime to the public.
 Likewise, he argues that there is strong verisimilitude that those rural witnesses do not understand the terms used in their own testimony concerning a loan if they cannot respond to the question of what a loan is.
 This understanding of the verisimilitude that underlies a presumption corresponds exactly to the first general rule for presumptions that Alciato gives: “the quality that naturally is in human beings is presumed to be present always.”
 To mention some of the examples that Alciato gives: Fathers are presumed to love their sons, and vice versa;
 fathers are presumed to have more fear about their sons than about themselves;
 brothers are not presumed to hate each other but “rather it has verisimilitude that brothers like each other;”
 and “sense and natural reason are presumed in each human being unless the contrary is proven.”

Everardus shares the view that “[t]here are some intrinsic qualities with which humans are born, such as that everyone is chaste, peaceful, sober and good; and those qualities everyone is presumed to have unless the contrary is proven.”
 One example mentioned by Everardus is the presumption that a woman with a newborn gives up her obligations of chastity not spontaneously but only driven through fear.
 Although he does not give a detailed explication, this presumption can be well understood as being based on what the natural constitution of the female body and also the natural circumstances of the life of a family demand. However, it is easy to imagine situations of oppression in which fear forces women with newborns into having sexual intercourse against their will. Clearly, in such situations a rational presumption concerning their will can be based on considerations concerning human nature but not on considerations of what happens most frequently at a certain place. This is why the difference between presumptions founded upon what is natural, and presumptions founded upon what usually happens is a conceptual difference that can make a substantial difference in juridical argument. 

Verisimilitude, understood as a relation between a presumption and a truth about human nature, however, not only includes considerations concerning natural qualities but also considerations concerning natural law that derive from human nature. Take Cravetta’s discussion of the case when the captain of an old vessel refuses to transport some heavy goods in stormy weather, which starts with a presumption based on an assumption concerning a natural quality: “The desire for money, without which we cannot live, is natural to all humans; therefore, absence of bad faith should be presumed in someone whose act does not result in any pleasurable result for the agent.”
 This is why it should be presumed that the captain’s refusal has been motivated by the intention to avoid shipwreck: “Because this cause possesses verisimilitude, it should be presumed … When something possesses verisimilitude, it is said to be in accordance with natural law, because verisimilitude is said to be cognate to nature.”
 Here, one encounters an alternative characterization of “being cognate to nature” as what is in accordance with natural law. Moreover, accordance with natural law is understood as a criterion for the rationality of a presumption. This is implied by Cravetta’s characterization of the opposite presumption: “Another presumption, namely the presumption that he did not refuse to transport the heavy goods without a cause and not due to the age of the vessel and the danger is entirely irrational and lacks all verisimilitude due to the absence of any gain, but presumption abhors everything that is irrational … And no presumption is formed concerning what does not possess verisimilitude.”
 

In Alciato, too, one can find the idea that presumptions can be based on a resemblance between an act or an utterance to the demands of natural law. Among the presumptions concerning the presence of a natural quality, Alciato mentions the presumption that a member of an older generation wants to leave his heritage to his descendants. As he explicates, this is so because a legitimate part of the heritage is owed to the descendants by natural law.
 This explication brings this aspect of inheritance law in close connection to a level of natural law that the Roman jurists regarded as being common to humans and other animals—the demands of caring for offspring without which the survival and well-being of a biological species cannot be secured.
 Hence, these are duties that are understood as arising from the natural constitution of biological beings of our kind. Placing this presumption in the context of the rule concerning natural qualities thus suggests that the demands of natural law are understood as being grounded in natural qualities. This is confirmed by Alciato’s treatment of the idea that “everyone has to be presumed to be good.” As he explains, “this is a presumption of nature, because naturally everyone is good.” As a factual statement, this of course sounds highly implausible, but what Alciato has in mind is a claim about what human nature demands: “because everyone should be good, everyone should deservedly be presumed to be good.”
 This is why this presumption “is not introduced simply in favor of someone, but proceeds generally from nature; because everyone is good …”
 In fact, the idea of presumptions based on qualities that derive from human nature is already present in Baldus: “If there is no certainty concerning the cause of infamy, one should presume in favor of good reputation and not for bad reputation; in particular because good reputation is innate, but bad reputation accidental. Likewise, good reputation arises continuously out of the origin and disposition of nature, but bad reputation does not arise continuously.”
 

From the textual evidence considered so far, it is possible to extrapolate two distinct concepts (I will use capitals for labelling concepts):


PROBABILITY: what happens most frequently.

VERISIMILITUDE: what resembles a truth about natural qualities of humans or the demands of natural law.

The meaning of PROBABILITY clearly does not coincide with the meaning of VERISIMILITUDE: situations are thinkable in which the inclinations arising from natural qualities or the demands of natural law are more frequently than not eclipsed by other causal factors. 

As we shall presently see, VERISIMILITUDE plays a crucial role in the debate about the role of common usage in juridical interpretation. This aspect of the theory of juridical interpretation thus can be clarified through this concept and at the same time illustrates the workings of the concept in a concrete field of application. However, before turning to these issues, it will be helpful first to explore the role of presumption in the debate about the legally binding power of custom. This is so because the role of common usage in determining the legally binding meaning of linguistic expressions can be understood as a special case of the role of presumptions in determining which customs are legally binding.

4. Presumption and Customary Law

In 1517, Rochus Curtius published a monograph that carefully synthesized late medieval and Renaissance ideas about the theory of custom in law and, particularly pertinent for present purposes, clearly brings out the relevance of presumption in determining the legally binding character of customs. To begin with, Curtius distinguishes three meanings of “custom” (consuetudo): (1) habituation of an individual or even an irrational animal; (2) traditions (mores) and usages (usus) of a plurality of persons; and (3) right (ius) resulting from the traditions and usages of a plurality of persons.
 What is at stake in the juridical debate about custom is the third meaning. Customs of this kind can be more or less general: customs of a whole country or province or city;
 or customs of a group of persons who have the authority to introduce right, such as the community of priests or prelates.
 Generally, the view was accepted that the rationality of a custom must be proven if it is against common law.
 The only exception to this concerns customs about whose beginning there is no memory. In the absence of evidence concerning their beginning, it does not make sense to demand the proof of acts that induced the custom.
 Other cases, however, raise the question of who is in the right epistemic position to assess the evidence, and the question of what can be inferred from the evidence.

As to matters of fact, experts do not seem to be in a better position than those involved in a custom. As Curtius holds, the authority of experts is probable only in matters of law, not in matters of fact.
 However, he takes up an idea from Bartolus, who distinguishes between different epistemic situations of witnesses: “Either the witness testifying [about a custom] is an expert such as a lawyer or a good legal representative, in which case his testimony is valid, because experts in an art have to be believed with respect to what they understand and know according to their discipline … Or [the witness] is an inexperienced man, in which case he seems to have testified about a fact, namely, that such and such is the usage.”
 This passage draws a significant distinction between the nature of the testimony of experts and the nature of the testimony of non-experts. Non-experts are seen to testify only to matters of fact, which subsequently have to be evaluated by judges, while the testimony is understood as a kind of exercise of their art—hence something that is included in the realm of their authority. In the present context, the relevant exercise of the art of jurisprudence consists in an assessment of whether the conditions that give to a custom its legally binding force have been met. Curtius acknowledges that if the custom is contrary to positive law, then it is presumed to be irrational.
 Hence, its rationality has to be proven, unless its origins go beyond the limits of memory, in which case the custom is presumed to be rational.
 This qualification gives a hint as to the idea that also arguing for the legally binding force of custom involves presumptions. In fact, Curtius develops this idea further with respect to three other conditions of the legally binding force of custom.
 

A first condition for the legally binding force of a custom requires that the custom “with verisimilitude reached the knowledge and tacit assent of the people.”
 Arguably, the difference between VERISIMILITUDE and PROBABILITY is pertinent here. What witnesses testify cannot be plausibly understood as falling under PROBABILIY. This is suggested by Curtius’s consideration that no witness can have knowledge concerning the actions of all or most members of a community.
 Hence, as far as customs are concerned, no witness can plausibly testify concerning what happens most frequently. Curtius explicitly contrasts how he understands the term “verisimilitude” from what takes place in “the largest part” of a community.
 In his view, what matters for assessing whether VERSIMILITUDE applies to the assumption that a custom has reached the knowledge and tacit assent of a community is the weight that is given to the actors by other members of the community: “If a modest affair is negotiated between two outlaws, then out of many actions no custom is induced; for such persons are not given much weight by the people. Things stand differently when an affair of large dimensions is negotiated between two magnates; for the people give much weight to such persons …”
 Thus, what matters for assessing the verisimilitude that a custom reached the knowledge and tacit assent of the people are considerations concerning the nature of the acts, the actors and their role in a community—hence, considerations concerning natural qualities of humans. These are the considerations that determine whether the witnesses have given testimony concerning actions that give rise to the presumption of the knowledge and tacit consent of the people.
  

A second requirement is that the acts have been carried out with the intention of introducing a custom.
 Curtius is clear that also the assessment of this condition is a matter of presumption: 

If acts are of such a nature that it is probably presumed that the agent does not use them for the sake of his right, then on the basis of these acts no custom is introduced; for example, when one friend lives in the home of another friend, in a doubtful case on the basis of this it is not presumed that he lived there for the sake of his right, but rather out of some friendship and that the other accepted him out of some sociability.
 

Third, also the rationality of custom is a matter of presumption. “It is the task of a judge to determine whether the custom is contrary to the law or only beyond the law: for if he held that it is beyond [the law] then it is presumed to be rational.”
 As to the case in which the custom is beyond the law, the presumption of rationality derives from another presumption: the presumption that the custom has reached the knowledge and tacit assent of the ruler.
 Also, the presumption against the rationality of a custom that is in tension with positive law can be overruled by a different presumption: “when the custom demands what the correct ancient law demanded, … then it is presumed to be rational …”
 This way of arguing in favor of the rationality of custom that contradicts positive law, of course, raises the question of what “correct ancient law” is. Here it becomes relevant that the standards for the correctness of law that Curtius has in mind involve the standards of natural law. Thus, he takes the custom to hunt and gather fire wood to be an expression of a natural right that can be limited only by the natural rights of others. Hunting and gathering fire wood in the forest owned by someone else is legitimate unless the owner would be thereby deprived of the necessities of life; in the latter case, preferring the interests of the others over the interest of the owner would be contrary to natural reason.
 Conversely, customs that violate natural law are “bad and irrational customs.”
 For example, customs such as dueling that are contrary to natural law are invalid, although such customs give rise to an excuse with respect to punishment.
 Likewise, customs are not valid when they are contrary to the law of peoples, because the law of peoples has been introduced through natural reason.
 

The role of experts in forming presumptions of the rationality of a given custom explains why their function as witnesses differs from the function of non-experts. As Curtius points out, it is necessary that ordinary witnesses can give information about the acts of specific persons at specific occasions, otherwise it would be hard to determine whether the observed acts are of the nature required.
 By contrast, experts know which circumstances are sufficient for the legally valid introduction of a custom, which is why in their case it is not necessary that they can name persons and describe single cases when they testify concerning the existence of a custom.
 However, he is clear that this role of experts itself is matter of presumption: They do not have to be interrogated concerning the causes of their knowledge because they are presumed to be knowledgeable; however, if they are interrogated and admit that they do not know the causes of their assessment, their testimony becomes invalid, because clear cases overrule presumptions.
   

The upshot of these considerations is that the function of presumptions concerning the rationality of customs does not concern matters of fact; rather, it concerns the question of whether actual practices possess normative power—which is not a question of fact but a question of right. What gives a custom the character of customary law was understood as deriving from presumptions concerning relations between habitual actions, the knowledge and tacit assent of citizens and rulers, and the demands of natural law. As it will turn out, especially the idea that the legally binding power of customs depends on assumption concerning the relation between the custom and the demands of natural law has close analogies to theories of juridical interpretation based on common usage.

5. Presumption and Common Usage

Given the fact that the discussion of common linguistic usage in early modern theory of law formed part of the discussion of custom in general, it should not be surprising that also the question of how to establish the existence of a particular linguistic usage and the question of how to assess the rationality of this usage are closely connected with the notion of presumption. A group of ideas that are frequently cited in sixteenth-century texts derives from Baldus’s theory of interpretation. Baldus recognizes cases in which common usage cannot change the meaning of legal norms: “In municipal law, words are to be taken in their proper meaning, that is, in the understanding given by the law to the words used in the statute; for one should not deviate from the proper understanding of words unless the common use of speaking extends the force of the utterance to an improper understanding …”
 To elucidate, Baldus points to the role of terms such as “nephew” that have meaning both in civil law and in the vernacular. In such situations, he maintains that also “civil law must accommodate itself to proper and true meaning and intrinsic reason” that expresses itself in everyday usage.
 


Still, these widely accepted views left open some questions that were discussed controversially in the sixteenth century: (1) How can the “improper understanding” involved in interpretation according to common usage be analysed? (2) Who has the authority to determine what should count as the common usage in a certain country, a certain region, a certain group, at a certain time? (3) Under what circumstances can common usage change the meaning of legal terms in a valid way? 

As to the first question, there was a controversy in the sixteenth century concerning a suggestion put forth by Bartolus:

[C]ommon usage can be the same as proper signification such that there is no repugnancy; but it also can be different form proper signification, and then it is not the proper but the figurative signification … [T]he people cannot bring it about that proper signification changes … From whence I conclude that common usage cannot be proper signification but rather figurative signification.

Thus, Bartolus understands interpretation of legal terms based on common usage as an instance of so-called “extensive” interpretation—interpretation that moves from the initial meaning of a term to a different field of meanings.
 

This suggestion led to diverging reactions in early modern legal theory. Alciato rejects the view that meaning-change based on the consensus of the educated could be understood as an instance of extensive interpretation: “From usage, words are understood in every subject matter, even in criminal law; for the common usage has priority over the propriety of words, as long as it has taken its origin from the authority of the learned …”
 As he argues, this is so because the literal meaning originates with expert authority; hence, also changes of literal meaning can originate from the usage of the experts.
 Thus, Alciato does not see any discrepancy between the common usage of the educated and a change in literal meaning. Rather, he holds that such authority-based meaning-change may apply to every aspect of legal discourse: “[T]he force of the proper meaning of words and the law consists entirely in usage: for this reason, words are invented on no other grounds than on the usage of humans.”
 Meaning-change through common usage, however, does not reduce to figurative speech: “And it is not true to say that this kind of speech is only figurative, for rather the speech is figurative that is taken up beyond usage …”
 Hence, Alciato’s answer to question (1) would be that the meaning-change involved in common usage of experts is not a case of “improper understanding” at all; his answer to question (2) would be that only legal experts but not ordinary people are in a position to bring about a change in literal meanings of legal terms and that, hence, only legal experts can determine whether such a meaning-change has taken place; and his answer to question (3) would be that the validity of changes of literal meaning lies in the legal expertise of those who bring about a change in usage. At the same time, Alciato accepts vernacular usage as a source of meaning that is independent of the Latin usage of experts. Thus, “out of the use of the experts in the Latin language, nothing can be inferred about the vernacular.”
 He points out that this consideration has a concrete implication for the juridical practice of his time since “testimonies in the vernacular cannot be interpreted on the basis of the common usage of those who use Latin.”
 Rather, they have to be interpreted on the basis of vernacular common usage.

Everardus’s views can be placed somewhere in between Bartolus’s and Alciato’s. As to the nature of the interpretation involved, Everardus sides with Bartolus and understands interpretation according to common usage as conferring an improper meaning to legal terms.
 At the same time, he is ready to assign to the common usage of non-experts relevance for juristic interpretation, however only in cases where it agrees with the common usage of experts.
 Still, he adds a significant qualification. As he points out, the question of who should count as having reached the highest levels of expertise required for the most difficult cases of juridical interpretation is itself a matter of common opinion
—hence, not something that can be settled with reference to expertise alone. Thus, in deciding about who should count as having reached the highest level of expertise, one has to rely on another aspect of the argumentation from the topos of “common opinion”: According to the relevant precept of topical argumentation, one should presume that the qualities of things are such as ordinary people hold them to be.
 In this sense, the authority of legal experts in matters of juridical interpretation itself is a matter of presumption based on what ordinary people believe.   

By contrast, Simone de Praetis (1510-1602) holds that “usage in the common people” (usus in populo) can give rise to extensive interpretation of legal terms.
 Referring to Bartolus’s view that legal experts do not possess authority with respect to establishing facts concerning custom, Praetis holds that legal experts do not have any particular authority concerning the facts of linguistic habits of ordinary people.
 Rather, referring to Bartolus’s view that legal experts possess authority with respect to determining the legally binding power of customs, Praetis ascribes authority to experts when it comes to the question of whether the linguistic habits of ordinary people are capable of grounding instances of extensive interpretation of law and legal acts.
 In this sense, expert testimony concerning common usage is a kind of juridical interpretation—hence, a task for which they possess authority: “When they assert some observance of a usage, even if usage belongs to facts, nevertheless those who make such an assertion attest not only to a mere fact but in some way also to a law, for usage is called an unwritten law …”
 Moreover, Praetis is clear that even when common usage is taken as a kind of law, the resulting interpretation always has the character of a presumption—something that transfers the burden of proof to the adversary without settling a question of interpretation in a definitive way.
 Thus, as to question (1) Praetis would follow the analysis of interpretation according to common usage as a kind of extensive interpretation, and as to question (2), Praetis would ascribe authority to legal experts in determining what should count as common usage because experts are specialists in extensive interpretation. Clearly, however, for Praetis the role of experts in extensive interpretation depends on the legally binding power of the usage of ordinary people. Hence, in order for his position to be coherent, an answer to question (3) is needed. 

Some considerations in Cravetta may give some hints at the sense in which the usage of ordinary people can be regarded as an “unwritten law”. To begin with, Cravetta demands that in order to interpret the content of a legal act (such as a contract or a court sentence) according to the nature of this act, the following conditions must be met: 

A general legal document should be understood according to the nature of the thing about which the document speaks … The words of a court sentence are understood according to the nature of a court sentence and of the intended action, even if the words have to be understood in an improper way … Likewise, words rather serve the nature of a contract rather than the nature of words … In fact, the nature of the thing is considered more important than the mind of the person producing the document …
 

For example, when a judge in a sentence says something merely conversational, his intention does not count: if what he says has a merely conversational form, it cannot count as a legally binding sentence. The argument for this view brings in the notions of reason and equity: “[F]or nature is nothing but a kind of reason inherent in the act expressed through some legal document, through custom, or through the equity of the judge.”
 Cravetta further explicates the sense in which custom could be seen as an expression of reason: If common usage designates a child as legitimate, not as spurious, “it is as if it is said according to natural law, because usage or custom is called unwritten law.”
 Here, Cravetta refers to Paulus de Castro (1360-1438), who in one place writes: “I favor this opinion as if … it applauds more the opinion of the common people, which is some kind of natural law that is embraced naturally, not artificially, in the minds of individuals.”

These passages indicate that what renders the common usage of ordinary people legally binding is that, in some cases, it was seen as an expression of commonly shared insights into natural law. It is here that Cravetta’s explication of VERISIMILITUDE as a relation between a presumption and a truth about natural qualities or the demands of natural law becomes pertinent: “[I]nterpretation necessarily inheres in a legal act out of verisimilitude or the nature of the thing itself.”
 The term “verisimilitude” here clearly denotes an aspect of the concept VERISIMILITUDE: a relation between the presumption and a truth about natural qualities of human acts. To make clear that the natural qualities of human acts at stake here derive from natural rational capacities, Cravetta adds a further precept: “Even if a statute speaks precisely, it nevertheless receives an interpretation from the perspective of a rule of law founded upon natural reason.”
 

To connect rules of law with the notion of natural reason may sound surprising. Thus, Peter Stein in his study on rules of law emphasizes the purely conventional character of many aspects of Roman law.
 This is why he also holds that the last book of the Digest resisted systematic integration into early modern natural law theories.
 However, one should not overlook that natural law is a topic explicitly addressed by some rules of law. For example, rule 8 lays down that the rights arising from blood ties cannot be derogated by civil law; rule 32 states that all humans are equal with respect to natural law; rule 66 states that one who can invoke an exception that is in accordance with natural equity ceases to be a debtor; and rule 56 prescribes that in interpretation of obscure matters, the “more benign” side always has to be chosen—a precept that was often understood as requiring that one should follow the demands of natural law.
 Consequently, natural law was a topic by no means absent from early modern commentaries on the rules of law.
 

To explicate his thought that a deviation from written law is legitimate when the interpretation is based on a rule of law founded upon natural reason, Cravetta mentions rule 10:
 “According to nature, one who feels the pleasurable consequences of an act, must also feel the unpleasant consequences.”
 Filippo Decio (1454-1535), one of the most prominent commentators on the rules of law, explains that a society in which one of the partners has only the damage but not the profit would be most inequitable.
 As he comments: “This is why the pleasurable consequence is regulated by the burden.”
 This, he qualifies, is at least the case when someone exposes himself to the possibility of pleasurable and unpleasant consequences for the same reason.
 This is the case when one and the same kind of cognition relates to the possibility of profit and the possibility of loss; “for by knowing one of two opposites, the other is known.”
 And in cases where the two opposites are known in one act of cognition, one deals with only a single act of decision.
 This is why the agent should be taken to be responsible for both the positive and the negative outcomes.
 Thus, it is the sameness of reasons that makes it a demand of equity to oblige the agent to accept both the pleasurable and the unpleasant consequences. Violating this precept would violate an aspect of natural rationality inherent in the human mind.

Seen from the perspective of these explications of the sense in which some rules of law are based on natural law, presuming that a legal act has been performed in accordance with a rule of law that expresses natural reason, as Cravetta recommends, means presuming that the act has been performed according to a natural quality inherent in the human mind—natural reason that grounds the demands on natural law. In such a situation, the two aspects of VERISIMILITUDE—resemblance to a natural quality and resemblance to the demands of natural law—coincide. In this way, a special instance of VERISIMILITUDE is what makes the presumption that an act has been carried out in accordance with natural reason to be itself rational. Likewise, presuming that the utterances involved in the act are in accordance with a rule of law founded upon natural reason possesses VERISIMILITIUDE. Such a presumption is rational because it makes an assumption concerning what would be rational for ordinary speakers to mean with their words. But it is defeasible since, of course, it may turn out that utterances are motivated by irrational motives.  

This provides a sophisticated answer to question (3): It is the correspondence to the demands of natural law that gives to the common usage of ordinary people the capacity of changing the meaning of legal terms in a justified way. Interpretation against the literal meaning of the law and according to common usage of ordinary people is thus a case of derogating from the law due to equity. This also explicates the sense in which competence in matters of extensive interpretation gives authority to legal experts in determining what should count as common usage: The validity of such extensive interpretation depends on the legally binding power of common usage, and the legally binding power of common usage depends on its relation to the demands of natural law; therefore, the experts’ competence in interpretation based on common usage derives from their insight into the demands of natural law. 

6. Conclusion

Sixteenth-century theories of juridical interpretation thus offer an analysis of the rational attitude that one should take towards the common usage both of legal experts and of ordinary people. As we have seen, this attitude involves forming a variety of presumptions—presumptions concerning what the common usage of a particular group at a particular time should be taken to be, presumptions concerning the capabilities of those regarded as experts, and presumptions concerning the rationality of speakers of the vernacular. Invoking presumptions takes a perspective on the meaning-constitutive function of usage that regards common usage neither as an infallible source of meaning nor as something that always expresses confusion, errors and prejudices. What makes the presumption concerning the rationality of the usage of ordinary people rational was described by invoking VERISIMILITUDE: the resemblance between the content of the presumption and the truth about natural rational capacities and the demands of natural law following from it. This is perfectly analogous to sixteenth-century views concerning the determination of the legally binding power of customs: only customs that can be understood as an expression of natural law can be presumed to be valid. Since reflection upon rational capacities and natural law was understood as belonging to the task of experts, sixteenth-century jurists assigned a special role to experts in thinking about common usage and about customs in general: while they do not have any particular authority with respect to the facts of custom and linguistic practice, they do have particular authority in determining which aspects of custom and linguistic practice express valid cognitive content. But again, as the role of presumption in sixteenth-century theories of customary law indicates, the authority of experts in these matters was itself seen as being based on presumptions that can be overruled in cases where the grounds of their particular judgment or their standing as experts in general become doubtful.

To be sure, this analysis was presented as a solution to a particular problem within the theories of customary law and juridical interpretation. And certainly, it would go beyond the scope of this article to give a detailed examination of how aspects of the theories of the sixteenth-century jurists could be extrapolated to the more general problem of the meaning and meaning-change of theoretical terms. However, it may not be difficult to see the attractiveness of the idea that whether common usage can lead to a justified change in the interpretation of legal terms depends on whether it is possible to presume that a given common usage is an expression of natural rational capacities. Where such a presumption of the rationality of common usage is plausible, it also seems plausible to argue that common usage possesses the authority of determining and changing the meaning of theoretical terms. At the same time, this leaves the interpretation of theoretical terms based on common usage subject to the possibility of revision, where evidence for the irrationality of ordinary language users becomes available. The presumption of the rationality of common usage thereby leaves room for revision through theoretical reflection that is itself revisable—analogous, perhaps, to the role that the sixteenth-century jurists assigned to legal experts. 
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