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Abstract

Discussions of poverty figure prominently in the writings of the Dominican theologian and philosopher Domingo de Soto (1494-1560). Two strands of thought from these discussions are explored in the present article. The first strand of thought concerns the question of how evidence can be used in such a way that justice is done to the poor. Soto argues that judgmental justice to the poor involves not only a fair use of evidence in forming judgments about their legitimate neediness but also the duty to abstain from initiating investigations of their status as legitimate paupers in the absence of strong contrary evidence. The second strand concerns the scope of the paupers’ right to cross territorial borders and to seek material aid abroad. Soto holds that justice-related duties of material aid to foreigners are restricted to cases of extreme, life-threatening necessity. But he also accepts the right to cross territorial borders due to other kinds of serious necessity (such as unemployment and poverty-induced prostitution) and defends the existence and substantial nature of such rights by developing a conception of hospitality-based duties of material aid that apply to cases where justice-related duties do not apply. 
Discussions of poverty in sixteenth-century scholasticism tend to stand on the shoulders of the corresponding discussions in late medieval legal and political theory. To a large extent, the relevant passages from sixteenth-century works summarize and systematize views that have been formulated by late medieval thinkers such as the thirteenth-century English canonist Alanus, the Paris-based secular master Godfrey of Fontaines (active at the end of the thirteenth and the beginning of the fourteenth century), and the Tübingen-based jurist Conrad Summenhart (c. 1458-1502).
 The late medieval tradition and those aspects of sixteenth-century moral and political thought that are based on this tradition defend the view that providing material aid to paupers in situations of extreme necessity is a duty that fulfils a strict right of the paupers. At the same time, during the sixteenth century two strands of thought become prominent that advocate highly restrictive and repressive practices, thereby casting doubt on the practical relevance of such a right. 
The first of these of strands of thought, articulated by the Spanish humanist Juan Luis Vives (1492-1540), propagates the alleged need of developing investigative techniques to distinguish the legitimate poor from the indolent, the fraudulent and the criminal. The second strand of thought, articulated by the Benedictine abbot Juan de Robles (1492-1572), propagates the alleged right of sovereigns to pass laws that prevent foreign paupers from crossing territorial borders. Both strands of thought rationalize tendencies in sixteenth-century Spanish legislation that threatened those considered to be illegitimate poor with punishment, ranging from short-term imprisonment to exile, forced labour, and severe bodily penalties.
 These legislative tendencies, in turn, are a response to an increasing amount of marginalization within Spanish society,
 the insufficiency of charitable institutions such as hospitals to provide systematic poverty relief,
 and large-scale immigration from other countries with economic problems, especially from France.
 
In this article, I examine how the arguments for restrictive and repressive practices of poverty relief were countered by the Dominican theologian and philosopher Domingo de Soto (1494-1560), confessor to Emperor Charles V and pupil of the founding figure of the School of Salamanca, Francisco de Vitoria (1460-1546). His considerations deserve attention for three reasons. First, among the sixteenth-century Spanish moralists he seems to have been the only one to defend in detail the paupers’ right to fair usage of evidence in the context of poverty-related investigations, as well as their right to free movement across territorial borders. Second, while the literature about other aspects of Soto’s thought is extensive, these aspects of his thought have not been treated in adequate detail by his commentators.
 Third, Soto’s considerations address in subtle ways a problem that is inextricably connected with duties of poverty relief that has not lost any of its relevance: the problem of how rights that, in theory, are ascribed to all humans in situations of extreme necessity, can be rendered consequential without putting unjustified burdens upon those providing aid. 
Soto’s answers are illuminating because he invokes natural rights of the poor that can serve to demarcate the extent to which the burdens of those who provide material aid should be regarded as justified. As to the problem of the legitimate uses of evidence to distinguish those persons who deserve aid from those who do not, Soto defends the view that investigation can be initiated only on the basis of strong evidence that is available prior to investigation, since otherwise the natural right of having a good reputation is violated. As far as rights of crossing territorial borders goes, Soto elaborates on some aspects of Vitoria’s theory of a natural right to free movement. At the same time, he gives a different turn to this theory because, unlike Vitoria, he does not use it to justify colonial appropriation but rather to justify the natural right of foreign paupers to leave the territory from which they originate. Soto’s position was no less provocative (and thought-provoking) in his own time than it is now. As we will see, his extensive view of rights to cross territorial borders is made plausible by his distinction between different kinds of duties of material aid—some of them relating to justice, some of them relating to hospitality. 
Poverty and the Sixteenth-Century Spanish Moralists

It will be useful first to get a grip both on the issues with respect to which Soto agreed with his contemporaries and on the issues with respect to which he diverged from them. Like most of his contemporaries, Soto stands in a tradition that holds that the poor have a right to use the surplus property of the rich—a tradition that goes at least back to Ambrose and that has been encoded in Canon law by Gratian’s Decretum.
 In the Middle Ages this idea was connected with an objective conception of rights, but, as Brian Tierney has brought to light, from the thirteenth century onward, it was also connected with the emerging subjective conception of rights. According to the objective conception of rights, the right of the poor to the surplus wealth of the rich is grounded in the objective, teleological structure of nature. According to this objective order of nature, lower natural objects exist for the sake of fulfilling the needs of humans. Hence, withholding surplus wealth from the poor violates the teleological order of nature. According to the subjective conception of rights, which began to develop from the thirteenth century onwards, the teleological order of nature was understood as the basis for legitimate powers of action: of acquiring possessions as a basis for sustaining oneself and of using the possessions of others in situations of extreme, potentially life-threatening necessity.

This combination of objective and subjective conceptions of the right of paupers to material aid is taken up by the sixteenth-century Spanish moralists. To be sure, thinkers such as Domingo de Soto, Juan de Medina (1490-1547) and Luis de Molina (1535-1600) diverge somewhat from each other when it comes to the explication of the relation between natural right and private ownership. One line of thought, summarized by Medina, suggests that there is a clear-cut distinction between the precepts of natural right and the precepts of human right: private property belongs to the sphere of human right, while common usage rights belong to the sphere of natural law. According to such a conception in extreme necessity the appropriation of things ceases because human right must not be prejudicial to the right of nature.
 Somewhat differently, Molina holds that the institution of private ownership in some sense can be understood as an outcome of natural right. In his view, natural right does not prescribe the particular way to distribute ownership rights, but it prescribes the obligation to find some distribution of ownership rights in order to avoid evil that would arise from common ownership.
 Understanding the natural purpose of private ownership in this way also makes clear why private ownership is bound to remedy evils threatening others in cases of extreme necessity. Again in another way, Soto characterizes natural right as containing no determinate precepts concerning any specific forms of ownership—private or common.
 In his view, all that counts from the point of view of natural right is that human needs are fulfilled in different circumstances. Again, the upshot is that, according to natural right, others cannot be held sway by private ownership from the usage of goods that would serve to fulfil their elementary needs. This is why, despite their differences as to the exact significance of natural right for the origin of private ownership, there is complete agreement between Medina, Molina and Soto that those in extreme need have a right to use goods owned by others.
 
Finally, the jurist Diego de Covarruvias y Leyva (1512-1567), like Soto a student of Vitoria, notes that a consensus has been reached that the ensuing duties of material aid have concrete juridical consequences: If such duties of material aid are understood as duties of justice based on the subjective rights of those in extreme need, this provides a justification for encoding them in written law and enforcing them by courts of law:

[A]s often as someone is bound to provide material aid, this is due to what is owed by law ... This is why he can be forced by the office of the judge and the magistrate to distribute to the poor what he has to give to them due to justice with respect to the common good; for by keeping it himself and refusing to give it, he entirely violates justice itself, which has made him a debtor for the sake of public utility.

Although the existence of subjective rights of persons in extreme need and of the corresponding enforceable duties of material aid have been widely accepted in sixteenth-century Spain, thinkers such as Juan Luis Vives and Juan de Robles opted for highly restrictive and repressive practices of poverty relief. Vives and Robles devote much attention to the question of how to determine the scope of legitimate recipients of material aid. Vives recommends establishing investigative institutions that have the function either to acknowledge the status of legitimate paupers or to condemn applicants to coercive measures such as forced labour or expulsion to their home municipalities. In On Aid to the Poor (1532), Vives recommends different types of investigative institutions for different types of paupers: For those who live constantly at the same place, he finds police-like investigations that collect information from neighbours suitable. For those who constantly change place, he finds court-like investigations in which “vagabonds” have to prove their status as legitimate paupers. And while he accepts a number of legitimate reasons for receiving material aid—severe bodily and mental impairments—he argues that there is a duty to earn one’s living through work as long as such impairments allow one to do so. This is why he recommends endowing the investigators with the power to arrest applicants whom they consider to be fraudulent and confine them to forced labour.
 

The full scale of investigative and repressive processes is also advocated in Juan de Robles’s On Discrete Charity (1545), but in one crucial respect Robles goes beyond Vives. Vives restricts freedom of movement through the expulsion of those foreign paupers that, in the course of an investigation, are found to be able to work; but he does not question the legitimate status of foreign paupers who have passed investigation. Robles goes beyond Vives by developing an argument for why it is permissible to deny to foreign paupers the right of entry. His argument has two premises. The first premise is that the duties of poor relief fall upon communities such as provinces. Since Robles compares these duties to the duties towards children that arise from family ties, the tacit assumption behind this premise seems to be that poverty is largely the outcome of special relations within regional communities. The second premise is an empirical assumption, the assumption that every province has material resources sufficient to satisfy the needs of the poor if these resources are used well. And from these premises he concludes that it is legitimate to pass laws that prohibit entry to foreign poor.
 

Poverty, Evidence, and the Right to Good Reputation

Obviously, to subject paupers to investigation or to deny them the right of entry expresses intuitions concerning fairness towards those who provide material aid: investigations are meant to single out those who, due to indolence, fraud or criminality, are to be considered unworthy of aid, and denying the right of entry to foreign paupers is meant to prevent burdening citizens with responsibilities that fall upon foreign authorities. Much of these intuitions still are at work in present-day practices of poverty-relief. This is why it is so interesting to ask whether these intuitions may not violate the natural rights of the poor. This is exactly the question that Soto raises in his Considerations about the Cause of the Poor (1545). Let us first consider his treatment of evidence-related problems connected with investigations and then his treatment of the right of crossing borders. 

Soto is aware of the problems of fraud and criminality but thinks that these problems should be solved without violating the rights of those deserving aid: 

[I]f the status and condition [of being a pauper] in its kind is legitimate, bad individuals have to be punished in such a way that no damage is done to the status itself. Hence, since the status of paupers, even if they come from other regions and nations, is legitimate among us, it will be enough that, as often as fictitious paupers are singled out, they are subject to punishment … And foreign paupers are not to be denied access for this reason.

This, of course, leaves open the question of how fraudulent applicants can be singled out in a way that does not damage the legitimate status of being a pauper. Hence, the question of how evidence should be used to identify the legitimate paupers and to punish the fraudulent ones is inevitable. 

As to the kinds of relevant evidence, Soto cautions that easily detectable signs are insufficient to determine genuine neediness. For example, some persons may be capable of working some days in the month or in the week, but not the entire month or week or of working half a day but not the whole day.
 What is more, genuine neediness is not necessarily connected with any quality of the applicants themselves. This is especially the case with those who do not find employment or feudal patronage.
 It also shows how carefully he thought about real-world situations when he includes poverty-induced prostitution among the situations of serious, even if not life-threatening necessity.
 What is interesting about this list of different causes of legitimate poverty is not only that it broadens the realm of relevant kinds of evidence but also that it goes beyond situations of extreme, i.e., life-threatening or potentially life-threatening necessity. This becomes particularly clear in his discussion of poverty-induced prostitution. As he argues, while prostitution can secure mere survival, it threatens other goods that he regards as fulfilling fundamental human needs such as honour (honor).
 In this sense, prostitution does not fall under the category of extreme necessity but still constitutes a case of serious necessity that makes it legitimate to seek material aid. 

In addition to his emphasis on the need to accept a wide range of relevant evidence, Soto insists that investigations have to follow due legal procedure. In particular, he emphasizes that investigations must not be initiated in the absence of relevant indications (indicia), a principle for whose defence he refers to his earlier treatise On the Reason for Concealing and Revealing a Secret (1541).
 The standards for due legal procedure that he has in mind derive from the Roman-law view that an investigation without previous indications “must not take place for the sake of punishment but for the sake of avoiding some error or some danger: as when the merits of a person are investigated in order not to confer some dignity upon someone unworthy, or when it is examined whether there is some impediment for a marriage.”
 By contrast, “a special investigation that is directed towards some punishment cannot take place without some previous infamy or some telling evidence.”
 Applying these procedural principles to poverty-related investigation is plausible because material aid to legitimate poor is not like a privilege but a duty that fulfils a right. As Soto puts it: “The term ‘mercy’ designates that we bestow a benefit upon the unworthy; for what is given to the worthy is justice.”
 Likewise, withholding aid to illegitimate poor is not like withholding a privilege but is connected with punishment for the fraud or the crimes committed by the applicants.
 This is why such investigations, according to the standards of Roman law, cannot be initiated without strong previous indications.
His most remarkable insight into why investigations without prior indications are illegitimate, however, is connected with the role that he ascribes to good reputation (fama) in the context of his theory of natural rights. Generally, he comments that “[o]ne should feel commiseration with a people that, in order to receive aid, have to undergo such danger to their reputation.”
 What he has in mind here does not reduce to the observation that, due to their disadvantaged position, paupers cannot afford legal assistance and therefore are vulnerable to fraudulent accusation.
 What he also has in mind is that even the requirement of documenting one’s own neediness in public legal proceedings presided by members of the nobility so strongly violates the sense of honour that many prefer not to receive aid.
  To this, Soto adds the suggestion that even initiating investigations concerning “hidden crimes” (crimina occulta) without prior indications constitutes a kind of injustice. Since merely initiating investigations does not amount to passing a judgment, the relevant kind of injustice cannot be understood as a kind of judgmental injustice. Also, since initiating investigation does not amount to making any derogatory misrepresentation, the relevant kind of injustice cannot be the injustice of the legal offence of defamation. Rather, since initiating investigations implies raising suspicion, the relevant kind of injustice is connected with raising suspicion without any evidential grounds. For example, Soto argues that interrogating mendicants about their involvement in hidden crimes raises suspicion in an unjust way, and that the same holds for interrogating them generally about who committed such crimes.
 This is why: “For who is interrogated in general is bound to reply in particular, and it is almost the same injustice to ask whether Petrus did it as to ask who did it.”
 
The relevant sense of suspicion-related injustice certainly needs some clarification. As Soto argues, in the absence of contrary evidence there is a duty of forming positive judgments about others.
 In his view, this duty is based on the fact that “everyone enjoys the natural right of having a good reputation in the eyes of others, until legitimate testimonies reveal his misdeeds.”
 Soto’s conception of a natural right of being held in good esteem is closely connected with his conception of subjective rights. As Annabel Brett emphasizes, Soto shares with Vitoria a strong emphasis on the notion of subjective right. Vitoria takes from Summenhart the following definition: “[R]ight is a power or faculty pertaining to a person according to the laws.”
 Vitoria describes right in this subjective sense by using the notion of dominium. As he defines it, “dominium is the faculty of using an object as one personally sees fit”
 Brett points out that Soto uses a very similar concept of dominium when he declares that “a dominus … is he alone in whose faculty it is placed, to use a thing in this way or that way for his own profit …”
 Brett also notes that the notion of dominium provides Soto with a very precise notion of iniuria. As Soto puts it, “[w]hoever has dominium of a thing is affected by injury when it is taken from him.”
 But Soto goes beyond Vitoria when he describes the relation in which someone stands to his or her good reputation in terms of dominium. Soto accepts Aquinas’ view that we possess dominium with respect to our actions.
 Moreover, he argues that good reputation is the outcome of our actions.
 This is why he believes that we possess dominium with respect to our good reputation.
 Accordingly, all characteristics of the dominium relation apply to our good reputation. For example, unless public interest forbids it, we can voluntarily give up our good reputation.
 By contrast, others can legitimately take away from us our good reputation only “for the sake of the good of public justice.”

Soto argues that the natural right of having a good reputation implies that there is a sense in which even raising doubt about the qualities of the other can be morally wrong: 

[E]ven if there is not so much guilt as in forming a suspicion, and indeed it is often laudable to suspend judgment when conjectures incline towards a negative judgment, nevertheless these conjectures can be of so little weight that even suspending judgment can constitute guilt. For … everyone has a right not only that there be no evil suspicion about him but also that everyone holds him in good esteem.

Thus, for Soto positive judgments about others do not need to be evidence-based at all; all that is required is that they express respect for the natural right of others to have a good reputation. In the absence of contrary evidence, withholding such positive judgments is a form of judgment-related injustice—not a form of unjust judgment but a violation of our duty to form positive judgements about others in the absence of contrary evidence. This is why initiating investigations against applicants for material aid in the absence of unfavourable indications violates a natural right that all humans possess—the right of enjoying a good reputation. Consequently, what binds investigations concerning fraud or criminality of applicants for material aid to prior indications are not only the procedural rules of Roman law but also the reputation-related natural rights that paupers share with everyone else.   
Justice, Hospitality, and the Right to Cross Borders
Yet, Soto not only defends paupers against humiliating investigations in the absence of sufficient indications, he also defends the rights of foreign paupers to seek assistance abroad. As in the case of the question of the legitimate circumstances of investigation, Soto invokes principles of Roman law regulations concerning the office of the quaesitor, which prescribe the duty to examine the requests of foreigners for material aid, to send back or give employment to those capable of sustaining themselves, but also makes the following exception: “[T]he infirm, such as the bodily injured or those burdened with old age, we decree to stay untroubled in our community.”
 As Soto concludes, when it comes to those who are incapable of sustaining themselves, in Roman law no further distinction between citizens and foreigners is made. Moreover, he points out that this view is also reflected in Spanish legislation.
 This is why from the legal tradition it cannot be inferred “that certain boundaries and limits can be prescribed to mendicants, beyond which they are not free to seek material aid.”
 
Soto develops several arguments to defend the paupers’ right to cross the borders of their native region (patrios limites egredi) 
 as a natural right. His first argument takes up a line of thought developed by Vitoria but gives a surprising turn to it. Both Vitoria and Soto maintain that there is a natural right of free movement. As Vitoria argues, in the transition from the original common usage rights to the division of private property and political sovereignty, some of the original rights of humans have been given up—namely, exactly those that are an obstacle to the division of property and sovereignty. But this implies that the rights that do not need to be given up for this purpose remain intact. And, as Vitoria believes, to these rights belongs the right of free movement.
 In his writings about colonial expansion, Vitoria gives much attention to the rights of the Spanish to move to South America but never discusses the rights of foreigners to move to Spain, although the existence of such rights seems to be implied by his theoretical views. Soto fills some of the gaps left by Vitoria by applying the right of free movement to foreign paupers who wish to cross territorial borders to seek material aid. As he argues, foreign paupers have such a right because the right of free movement has a default structure—it applies to everyone unless there are legal obstacles that arise through some criminal act:
Unless someone is an enemy or a conspirator against the republic or has confessed a crime or another offence, no-one can be expelled from any municipality ... For since by the law of nature and of nations the roads and cities are open to all, no-one can be deprived from the right to stay wherever he wants to unless due to some guilt … And even if it is not strictly exile when a foreigner is sent back to his home country, it is nevertheless a violation of right … 

Clearly, the guilt relevant for expelling a foreigner from a municipality here is characterized as the kind of guilt associated with a criminal offence, not as any kind of guilt that could be associated with poverty. Thus, foreign paupers have a right to cross borders and not to be expelled because these rights are common to all humans, unless contrary conditions obtain. And in Soto’s view, such conditions can arise only in cases of some guilt relevant for criminal justice. 

A second argument concerns the asymmetry between the duties of the wealthy towards their domestic poor and the supposed right to deny the domestic poor to leave the country:
No-one has the authority or power to prevent paupers from leaving their country of origin to seek aid unless he straightforwardly compels the citizens by law that they feed, clothe, and provide everything necessary to the paupers, not out of commiseration but out of legal obligation; for if someone closes in paupers by a stronger bond than he opens the burses of the rich, he forces paupers to extreme suffering; however, the prince cannot force citizens with this rigor to feed the poor, or at least he did not do it so far; hence, he cannot close them in their own territories.

Thus restricting the right of crossing borders could only be justified in a situation in which the legal obligation of the poor to stay in their home country is as strong as the legal obligation of the rich to assist the poor. In situations in which this proportionality of obligations does not hold, the poor cannot be legitimately bound to stay in their home country: “I ask, how could law forbid paupers to leave their homeland if this is neither a crime nor a sin? And how could it be a sin if they cannot sufficiently provide what is necessary for themselves and their families?”
 Thus, if poverty by itself neither constitutes a criminal offence nor a moral fault, there is no justification for restricting the right to cross borders.

A third argument generalizes from the duty of accepting paupers from different regions within the same kingdom to the duty of accepting paupers from different kingdoms. As to the duties of material aid within a single kingdom, Soto argues as follows: “[A]s the rich citizens have to sustain the paupers of the same city, and the richer municipalities have to sustain the other places of the same bishopric ..., so the rich bishoprics cannot exclude paupers from sterile regions ...”
 To show why this is so, Soto draws on the organicist metaphor of the political community as a “body”: “For in the same way as a city and a bishopric, the entire kingdom is a single body and a single republic of which all cities are members.”
 Using this metaphor, he expands the idea of a single political community to the community of Christians: “[W]hen the Apostle instructed the Corinthians that we are all members of a single body, he did not use the metaphor to stand for a single kingdom. But (he says) we are all baptized by a single spirit into a single body.”
 In a third step, Soto suggests that there is also a community between Christians and Jews: “Nor is there for Paul according to the evangel in Christ any distinction between Jews and Greeks: for the Lord of all is the same.”
 Finally, Soto invokes the idea of an all-encompassing human community: “But if things are related to natural law, the human species is by their own nature connected by such a tight bond that, unless others are our enemies, or we fear from them some damage to our faith, it is not allowed to exclude mendicant infidels from our republic.”
 Unfortunately, Soto does not develop the idea of a universal human community in much detail but rather presupposes that his readers will be familiar with the idea from sources like Cicero’s De officiis. Rather, Soto’s point seems to be that, if we accept that due to features common to all humans one accepts the idea of a universal human community, this idea involves the duty not to expel foreigners unless they pose a danger for the public good. And clearly, Soto includes Jews and (non-hostile) “infidels” among those who are the natural bearers of such a right.
Yet, arguing that paupers have a right to leave their home country and of right to not be expelled to their home country obviously does not yet establish the corresponding duty of the receiving country to provide material aid. Here it is crucial to note that Soto distinguishes between duties of material aid that can be understood as duties of justice and those that can be understood as duties of charity or benevolence. His views concerning these duties are closely connected to the different kinds of necessity that could trigger duties of material aid. Soto’s position is subtle. Recall that he distinguishes between cases of extreme necessity (such as life-threatening or potentially life-threatening poverty) and cases of serious necessity (such as unemployment, lack of feudal patronage, and poverty-induced prostitution). As far as the right to seek material aid, he accepts both kinds of necessity as legitimate grounds: “[N]ot only those who are extremely needy but those who are also subject to necessities in other respects have a right to seek material aid to remedy them.”
 On first sight, one may think that such a line of thought would lead to an implausibly extensive conception of duties of material aid corresponding to the right to seek material aid. However, in Soto’s view differences between kinds of necessity are relevant with respect to differences between kinds of duties of material aid. Some of these duties are duties of justice, some of them are duties of hospitality. With respect to duties of justice, Soto argues that “[t]he prince or the republic cannot pass laws concerning material aid that bind citizens with greater obligations towards material aid than the natural and evangelical laws do.”
 Accordingly, what can be enforced is limited to the realm of extreme necessity: “[T]o laws of this kind the prince can add none, except that in extreme necessity it is possible to enforce material aid through the threat of punishment.”
 This sounds restrictive to such a degree that, on first sight, one may wonder why Soto puts so much emphasis on the right of seeking material aid in cases other than extreme necessity when no corresponding justice-related duty of material aid exists. However, Soto has thought about this problem, and his answer is that, in addition to justice-related duties, there are other kinds of duties of material aid, namely those connected with what he calls “the right of hospitality” (ius hospitalitatis).
This, too, is a topic prominently dealt with by Vitoria and, again, Soto gives a distinctive turn to it. For Vitoria, the right of hospitality consists in a bundle of rights: the right of visiting foreign countries, the right to take residence, the right to build up commercial relations, the right to use common property, and the right to naturalization of children born in the foreign country.
 Infamously, he uses this conception of a right of hospitality to justify warfare against “hosts” who violate these supposed rights of the Spanish.
 By contrast, Soto uses the right of hospitality to ground rights of foreign paupers to material aid in cases where material aid is not demanded by strict justice. Moreover, his understanding of what hospitality demands derives from ancient conceptions of hospitality. As he points out, Cicero connects the duties of hospitality with the saying that among friends everything is held in common.
 In a later chapter, it becomes clear that Soto is aware that connecting hospitality and friendship in such a way may appear strained. There, he considers the objection that it is not credible that between someone very rich and someone very poor there could arise any friendship.
 In reply, he points out that “God had inscribed the law of such a friendship into the minds of mortals long before he inscribed it in the evangel.”
 Moreover, in order to document that the pagan tradition (gentilitas) shares the conception of a law of friendship common to all humans, Soto invokes the claim (which he, rightly or wrongly, ascribes to Socrates) that “everything belongs to all honest persons insofar as everything belongs to the gods, whose friends the honest persons are.”
 This passage alludes to the Stoic view that the universal society is not only a society of all humans but rather of all rational beings, including the gods, who due to their rational nature have insight into what is “honest” or in accordance with natural law.
 Of course, Soto does not share the polytheistic and necessitarian implications of the Stoic view. Still, like the Stoics he regards natural law as identical with what reason demands,
 understands human insight into natural law as an expression of the eternal divine law,
 and characterizes the eternal divine law itself as identical with divine reason.
 Thus, his allusion to the Stoic conception of the cosmic city suggests that hospitality is connected with the conception of an all-encompassing community that involves certain mental attitudes such as friendship, which in turn carries with it the ideal that all goods should be shared among those who live according to the rules of natural law.

The distinction between duties of justice and duties of hospitality lead to a surprisingly commonsensical justification of the view that the right of migration is a substantial right even in cases where there are no corresponding justice-related duties of material aid:
In addition to the fact that some provinces have a greater abundance in goods and riches, some people are more benign towards paupers than others ... And because humans cannot be forced to give material aid for any other reasons than those mentioned above, paupers would be treated cruelly if the power were not given to those living in misery to wander to another province.

Thus, the right to migrate is a substantial right because mendicants may encounter persons who are willing to provide aid beyond what the duties of justice demand. This is also why Soto believes that his conception of the scope of duties of material aid is not vulnerable to the objection that receiving foreign paupers would inequitably burden certain regions: 

[N]o province ... is obliged to undergo damage due to the bond of obligation to paupers of another province because no-one is forced to give to anyone asking beyond what extreme necessity demands. However, from this it does not follow that a mendicant could be stopped at the border: because he has a right to seek aid anywhere and from anyone, provided that the liberty of everyone be respected ... 

The proviso that concludes this passage indicates that, in Soto’s view, even the duties of hospitality cannot be unlimited. As he explains elsewhere, the most fundamental sense of liberty consists in self-ownership—a relation to oneself that, according to natural right, excludes the possibility that humans can be used as “things possessed” (veluti rebus possessis) for the advantage of others.
 Moreover, in other places he mentions liberty in the sense of the capacity to carry through all the kinds of economic transactions connected with property.
 As he argues, such a capacity is liberty in a substantial sense because it limits the power (potestas) of a sovereign
 and enables citizens to care for their material needs and spiritual well-being (prosperitas spiritualis).
 
If this property-related conception of liberty is what Soto has in mind in his discussion of the duties of hospitality, then the limits of hospitality-based poverty relief are defined by circumstances under which the fulfilment of material needs and the spiritual well-being of citizens begin to be restrained (and obviously, it is an empirical matter to determine when such circumstances obtain). Thinking about the limits of poverty relief in this way implies that within the wide range of circumstances that do not limit property-related liberty, assistance to mendicants in cases other than extreme necessity cannot be regarded as an injustice to the citizens because duties of hospitality cannot be enforced by law. At the same time, from the fact that duties of hospitality cannot be enforced by law, one cannot infer that the right to cross borders to seek material aid exists only in cases of extreme necessity. Rather, denying paupers the right of migration in cases other than extreme necessity is a violation of a substantial right because thereby they are denied the right of seeking the benefits of hospitality. In this way, the imperfect, non-enforceable duties of hospitality can be used as a defence of the existence of perfect rights to cross borders to seek material aid in a broad variety of cases of non-extreme necessity. 
Conclusion

Now it should be clear that Soto offers some subtle considerations about how to reconcile generally accepted subjective rights of the poor with the demand to avoid unfair burdens for the wealthy. He clearly acknowledges the problem posed by fraudulent or criminal applicants for material aid, but he argues that respect for the natural right of having a good reputation demands that investigations of applicants can only be initiated in the presence of strong previous evidence that speaks against their status as legitimate paupers. Likewise, he clearly acknowledges that the responsibility for assisting foreign poor falls upon the authorities of their countries of origin, but he argues that respect for the natural rights of self-preservation and free movement demands a readiness to provide material aid to foreign poor whose needs are neglected by the institutions of their country of origin. Thus, some burdens due to undetected fraud and some burdens due to negligence of authorities of other countries are included into the justified burdens that the wealthy have to the poor because otherwise natural rights of the legitimate poor would be violated. As we have seen, Soto categorizes some of these burdens as arising out of duties of justice—the burdens of aid for those in extreme need—and some of them as arising out of duties of hospitality—the burdens of aid for those in serious, but not life-threatening need. In his view, even imperfect, non-enforceable duties such as the duty of hospitality, can give substance to the natural right to cross borders. In these respects, Soto’s considerations concerning duties of justice and hospitality towards the poor pose as great a challenge to the legal practices of his time as to their present-day analogues.
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Notes

� See Tierney, Medieval Poor Law; Swanson, “The Medieval Foundations”; Finnis, Aquinas, 191-196;  Mäkinen, “Rights and Duties”; Varkemaa, Summenhart’s Theory of Individual Rights.


� See Montemayor, “El control de la marginalidad”.


� González Sugrañez, Mendicidad y beneficencia; Betrán Moya, “Pobreza y marginación”. For the European context, see Fatica, Il Problema della Mendicità.


� On the history of these institutions, see Martz, Poverty and Welfare in Habsburg Spain; Flynn, Sacred Charity.


� On French immigration to Spain, see Nadal and Giralt, “Ensayo metodológico”; Moreu-Rey, Els inmigrants francesos a Barcelona.


� Belda Plans gives an overview of Soto’s economic thought, without however going into the details of Soto’s discussion of poverty; see Belda Plans, La Escuela de Salamanca, 487-498. No discussion of Soto’s views on poverty is found in Gómez Camacho and Robledo Hernández (eds.), El pensiamento economico en la escuela de Salamanca. Brief summaries of Soto’s defence of the pauper’s right to free movement are given in Brufau Prats, El pensiamento politico de Domingo de Soto, 51-52, and Garrán Martínez, La prohibición de la medicidad, 71-73. However, Brufau Prats and Garrán Matínez do not consider the problem of the usage of evidence in poverty-related legal proceedings, not do they consider the role of the distinction between duties of justice and duties of hospitality in Soto’s defence of paupers’ rights of free movement. 


� Gratian cites Ambrose, Sermo LXXXI (PL 17, 613): “Neque enim minus est criminis habenti tollere, quam, cum possis et habundas, indigentibus denegare, esurientum panis est, quem tu detines; nudorum indumentum est, quod tu recludis ...” (D. 47 c. 8).


� Tierney, The Idea of Natural Rights, 58-69. 


� Medina, De restitutione, 21-22.


� Molina, De iustitia et iure, col. 103.


� Soto, De iustitia et iure, 276.


� Medina, De restitutione, 22; Molina, De iustitia et iure, col. 105; Soto, De iustitia et iure, 276.


� Covarruvias y Leyva, Opera omnia, vol. 2, 283: “Etenim quoties quis tenetur eleemosynam erogare, id contingit ex legali debito ... Igitur compelli poterit dives officio iudicis & magistratus pauperibus distribuere, quae ratione iustitiae ad commune bonum pertinentis, pauperibus elargiri tenebatur; cum ea retinens, & dare recusans omnino violet iustitiam ipsam, quae ad communem utilitatem ipsum debitorem constituit ...” Unless otherwise noted, translations are my own.


� Vives, De subventione pauperum, fol. 44 verso-46 recto. On Vives, see Michielse and van Krieken, “Policing the Poor”.


� [Robles], La charidad discreta, 14-15. Since Robles was born in Medina del Campo, the title page of this edition refers to him as Juan de Medina. He should not be confused with the author of De restitutione.


� Soto, In causa pauperum deliberatio [hereafter: Deliberatio], 254: “Attamen quando status et conditio genere suo licitus est, ita sunt mali plectendi, ut nulla statui irrogentur iniuria. Cum ergo pauperum conditio, eorum etiam qui advenae sunt et peregrini, inter nos licita sit, satis fuerit si quoties ficti pauperes compraehendantur, poenas luant … Neque sunt propterea advenae pauperes penitus extirpandi.” 


� Soto, Deliberatio, 284.


� Ibid.: “Sunt praeterea qui etiam si validi sint, ius nihilominus habent mendicandi. Sane qui opera non inveniunt, aut patronos qui se conducant. Quos in propria patria non inveniunt, quocunque quaesitum exire possunt. Unde quaecunque profecto regni civitas tenetur tam incolas, quam advenas, aut alere, aut mendicare permittere, quamdiu non eis opera assignaverit, aut patronos quibus suas possent operas locare.” 


� Soto, De iustitia et iure, 397.


� Ibid. On the concept of honor, see ibid., 320; 443-444.


� Soto, Deliberatio, 310.


� Soto, De ratione tegendi et detegendi secretum, fol. 55 verso: “[F]ieri potest non ad poenam, sed ad evitandum errorem, aut damnum aliquod: ut cum inquiruntur merita personae, ne assumatur indignus ad dignitatem: aut, cum inquiritur, sit ne aliquod impedimentum contrahendi matrimonii.”


� Ibid.: “Inquisitio specialis qua intenditur poena delinquentis fieri nequit, nisi infamia & clamorosa insinuatione praecedenti.”


� Soto, Deliberatio, 304: “Hoc misericordiae nomen designat ut indignis beneficium exhibeamus; nam quod dignis confertur iustitia est.”


� Ibid., 254, cited above note 16.


� Ibid., 310: “Miseranda gentis conditio est, si ut obolum tandem suscipiant, tantum subire habent periculum famae.”


� Ibid., 282.


� Ibid., 308-310.


� Soto, De ratione tegendi et detegendi secretum, fol. 53 verso: “Ad hoc respondent nonnulli, non esse licitum interrogare in particulari, utrum Petrus occiderit: nam talis interrogatio non potest fieri sine suspicione: & iniuriam irrogat, qui sine coniecturis male suspicatur de proximo. Sed dicunt, quod licitum est tunc in genere: & interrogare sub iuramento quisnam perpetravit hoc crimen. Sed certe haec distinctio non satisfacit.”


� Ibid.: “Nam si qui interrogatur in genere, tenetur respondere in particulari, eadem fere iniuria est interrogare an Petrus fecerit, & interrogare quis fecerit.”


� For more on Soto’s views on judgmental justice and their relevance to contemporary theories of non-comparative justice, see Blank, “Aquinas and Soto on Derogatory Judgment”; Blank, “Domingo de Soto on Doubts”.


� Soto, De iustitia et iure, 210: “unusquisque iure hoc gaudet naturali, ut bonam apud quosque habere debeat sui existimationem, quousque legitima testimonia sua prodant delicta.”


� Vitoria, Comentarios a la Secunda secundae, q. 62 a. 1 n. 5: “jus est facultas vel potestas conveniens alicui secundum leges.” (Translation from Brett, Liberty, Right and Nature, 128).


� Vitoria, Comentarios a la Secunda secundae, q. 62, a. 1, n. 29: “dominium est facultas ad utendum re pro arbitrio suo” (Translation from Brett, Liberty, Right and Nature, 131)


� Soto, De iustitia et iure, 262: “Dominus … ille solus est in cuius facultate est situm, re sic, aut aliter in suum commodum uti …” (Translation from Brett, Liberty, Right and Nature, 151)


� Soto, De iustitia et iure, 262: “Quicunque dominium habet cuiuslibet rei, iniuria afficitur dum illi auferetur.” (Translation from Brett, Liberty, Right and Nature, 151)


� Aquinas, Summa Theologiae, I-II, q. 1 a.1 co.; Soto, De iustitia et iure, 262.


� Soto, De iustitia et iure, 454.


� Ibid.


� Ibid.


� Ibid., 451-452; see Aquinas, Summa Theologiae, II-II, q. 73 a. 2 ad 1.


� Soto, De iustitia et iure, 213: “[E]tsi non sit tanta culpa quam suspicari, imo saepenumero, ubi coniecturae ad pravum iudicium inclinant, laude dignum sit iudicium suspendere: tamen tam leves esse possunt, ut illa etiam animi suspensio sit culpa. Nam … ius habet quisque non solum ut non habeatur de illo sinistra suspicio, verum ut quisque de illo existimationem habeat bonam.”


� Soto, Deliberatio, 232-234: “In autentico praefato de quaes[i]tore, postquam cautum est ut advenarum causae et negotia examinentur, quibus expeditis valentes et firmi aut in suam cuiusque patriam transmittantur, aut laboribus mancipentur, exceptio inde sub haec verba fit: ‘Laesos autem ut laesas corpore, aut canicie graves, hos sine molestia esse iubemus in hac nostra civitate.’” See [Justinian], Les novelles de l’Empéreur Justinien, 444. 


� Soto, Deliberatio, 234-236. The notes to these pages give a detailed list of the Spanish legal sources that Soto had in mind.


� Ibid., 234: “Quare intelligere non valeo quomodo ex huismodi legibus communibus ... elici possit, ut mendicantibus fines et lineae praescribantur, extra quas non sit eis liberum mendicare.” 


� Ibid., 232.


� See Vitoria, Relectiones theologicae, 208-209. 


� Soto, Deliberatio, 236: “Nemo nisi hostis aut insiditator fuerit rei publicae, crimenve aliquod aut flagitium admiserit, ab oppido quocunque arceri potest ... Nam cum iure naturali et gentium viae civitatesque omnibus promiscue pateant, iure ubicunque libuerit commorandi nemo, nisi pro culpa, privari potest … Et quamvis advenam ad proprium solum remittere non sit rigorosum exilium, est tamen iuris violatio ... ”


� Ibid., 238: “Nemo cuiuscunque sit authoritatis, vel potestatis inhibere potest pauperes a sedibus propriis mendicatum exire, nisi cives lege omnino compellat, ut non solum tanquam ex misericordia, sed veluti ex debito pauperes pascant, vestiant, caeteraque eis necessaria ministrent: quod si arctiori vinculo occluderet paureres, quam divitum bursas aperiret, cogeret miseros extrema pati: sed princeps non hoc potest rigore cives cogere, ut mendicos alant: saltem non hactenus fecit: ergo nec potest in propriis territoriis eos occludere …” 


� Ibid.: “Nam quomodo, praecor, potest lex pauperes prohibere patriam exire, si id nec crimen, nec culpa est? Aut quomodo culpa esse potest, si non sibi abunde necessaria pro se suaque familia ministrentur?”
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