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1. Introduction

Famously, Aristotle held that the state is the most perfect, self-sufficient human association
 and that the existence of trade relations and military alliances between states, due to the absence of common political offices, is insufficient for constituting anything like a society comprising several states.
 Nevertheless, in late Scholasticism the idea of a society of states began to take root. For example, in Francisco Suarez (1548-1617) one finds the view that the rules of customary law of nations could be understood as being constitutive of a society comprising all states.
 Somewhat differently, Domingo de Soto (1494-1560) believes that the law of nations, as far as it is valid, is based on natural law,
 and that on these grounds all states are bound to provide mutual assistance—not in the sense that they would thereby cease to be particular states but in the sense that they are “members of one body.”
 While Suarez in this context mainly thought of duties of just warfare and duties of material aid in cases of extreme necessity,
 Soto added to such duties the duty not to deprive another state of useful goods in an inequitable way—be it through colonial occupation or be it through unfair trade practices.
 Hugo Grotius (1583-1645), the towering figure in early modern theories of international relations, integrated Aristotelian and Stoic sources into his conception of a universal human society based on the demands of human nature. In his view, a community “which comprises the whole of humankind or several nations certainly requires right.”
 In this sense, the law of nations is what constitutes universal human community. And like his Scholastic predecessors, Grotius devotes much space to just war theory and some space to innocuous duties of humanity. But in one respect, he goes beyond his predecessors when he suggests that the Roman-law conception of usucaption could be applied to avoid military conflict in the first instance and thereby be made part of the law of nations.
 
In early modern theories of international relations, the concept of usucaption—the acquisition of ownership through long-standing possession—was a widely accepted device designed to settle territorial disputes on the basis of long-standing control over a territory.
 The concept of usucaption originates in Roman civil law. According to Roman civil law, mere protracted possession is insufficient for usucaption. At least two further conditions have to be met: (1) The new possessor has to be in good faith when acquiring possession—i.e., the new possessor has to believe that he or she is legally entitled to acquire and to continue holding possession of the object in question. (2) The rightfulness of possession must not have been challenged in court in the meantime. Only if these conditions are met can usucaption constitute a justified claim to ownership.
 The concept was introduced into international law by the Regius Professor of Civil Law in Oxford, Alberico Gentili (1552-1608), who argued that if the function of usucaption in civil law is to avoid endless legal disputes, usucaption could also be a suitable tool for avoiding endless political disputes over territorial matters.
 Few early modern thinkers have disputed the applicability of usucaption to international relations. However, one who did was the jurist and philosopher Johannes von Felden (d. 1668), who for a while held a professorship for mathematics at the University of Helmstedt—one of the strongholds of various forms of Lutheran Aristotelianism—but then retired to his estate to write his political and legal works.
 In this article, I will explore his criticism of the extension of usucaption to international relations and his alternative proposals about how to establish a society of states through peaceful resolution of territorial conflicts.
Felden’s discussion of the applicability of usucaption to international relations did not attract much interest from commentators, which is hardly surprising because he is best known as the author of a voluminous but conventional textbook on natural and public law. As it turns out, little of his unconventional views concerning international relations made it into his late Elements of Universal Jurisprudence (1664). In fact, in this work he seems to have given up any strong conception of a society of states. As he remarks about what he calls “the most general society of nations”: “But this society is not more perfect than civic society because it does not strive towards any human felicity, which consists in acting according to virtue; but it rather contributes to the import of goods that we need from foreign regions.”
 More relevant material, however, is found in two earlier works of Felden’s, his Annotations in Hugo Grotius’ On the Law of War and Peace (1653) and his Analysis of Aristotle’s Politics (1654). Felden’s commentary on Grotius, of course, has not gone entirely unnoticed. Richard Tuck portrays the work as an expression of traditional Aristotelian political philosophy that regards the state as the most perfect human association.
 At the same time, Tuck holds that (matters of the freedom of the seas set aside) Felden “was not entirely opposed to [the] general character” of Grotius’ theory of ownership.
 While both characterizations suggested by Tuck contain a kernel of truth, they also contain much that is misleading. As far as usucaption goes, Felden’s views diverge substantially from Grotius’ views on the ownership of nations. While Grotius believes that usucaption is a legitimate part of the law of nations, Felden denies this very idea. In section 2, I will consider Felden’s criticism of the two most important argumentative strategies that underlie Grotius’ application of usucaption to the law of nations. 
Nevertheless, Felden argues that there is a sense in which one can speak of a society of states, and that a quite different way of dealing peacefully with territorial disputes should be part of what constitutes such a society. In section 3, I will argue that Felden’s suggestions are rooted in his conception of a universal human society. In particular, I will explore how Aristotelian ideas about the most natural and most perfect society lead Felden to conclusions that diverge from Aristotle’s views about the limits of the scope of natural law. What lies at the heart of Felden’s version of the idea of a universal human society is the role that states could play in establishing international courts for settling territorial controversies. In section 4, I will argue that this framework helps make sense of Felden’s rather sketchy remarks on what should replace usucaption in settling territorial disputes peacefully. In Felden’s view, what human nature demands is a rational, evidence-based decision procedure over territorial matters. Moreover, this demand gives substance to his conception of a society of states: it is a society that has to be built up through conflict-resolving judicial institutions.
2. Usucaption and Presumption

Felden’s Annotations are what the title suggests: a collection of rather sketchy notes on various aspects of Grotius’ book. Grotius’ friend Theodor Graswinckel devoted a polemical response to Felden’s Annotations and made it clear that in numerous matters of detail Felden has misunderstood Grotius. Does such an objection carry over to Felden’s criticism of Grotius’ stand on usucaption? Graswinckel thinks it does when he objects: “Grotius maintains that usucaption and prescription do not take place in relations between different nations but that it is common to invoke long-standing possession … He only wants to establish that long possession has the same effect as usucaption has between Roman citizens. Namely, the certainty of ownership.”
 Certainly such a reading captures an aspect of what Grotius had in mind. In his chapter on ususcaption he points out that “[i]t is … to the interest of human society that government be established on a sure basis and beyond the hazard of dispute …”
 However, is this, as Graswinckel would have it, the only sense that Grotius associates with the relevance of usucaption for international relations? To be sure, Grotius starts with a traditional distinction between usucaption and the realm of international relations. But he goes on and points out that such a distinction would have the deeply problematic consequence that controversies about the boundaries of kingdoms never come to an end.
 This is why Grotius contests the view that usucaption, even if it occurs in civil law, derives its legitimacy from civil law:
The principle under consideration in fact has its origin not in municipal law but in the law of nature, according to which every man has the right to abandon his own; and further, in a natural presumption, in accordance with which one is believed to have wished that of which he has given sufficient indications.

Accordingly, in the chapter on usucaption Grotius discusses situations in which rights of ownership and sovereignty change. In section 2, he refers to a principle of Greek law according to which “both public and private possessions are legally valid and inheritable if a long period of possession has intervened.”
 And in section 11, he makes it clear that what he is discussing is a special case of a situation in which “a new cause has intervened capable in itself of producing a right” (causa nova ius per se parere idonea).
 What is a stake, then, is not just the end of disputes but changes on the level of right. A change of ownership rights through the passage of long time, however, is usucaption. Thus, Felden seems to be correct when he ascribes to Grotius the intention of extending usucaption to international relations.


Indeed, the sketchy nature of Felden’s Annotations should not lead us to underestimate the accuracy of his criticism. Felden is acutely aware that Grotius is seeking to provide an evidence-based justification for extending usucaption to international relations. Like Gentili, Grotius concedes that the mere fact that possession over a given territory has not been contested is insufficient for usucaption because, in civil law, fear and other practical obstacles are recognized when it comes to extending the legally specified periods of time for usucaption.
 At the same time Grotius agrees with Gentili that, as in cases of civil law, so in international relations it is possible to distinguish cases of insuperable obstacles from cases of culpable negligence.
 Gentili and Grotius hold that such negligence can function as the basis for presuming that the previous owner of the territory had given up ownership rights. Gentili and Grotius call this presumption the “presumption of abandonment” (praesumptio derelictionis).
 

Thereby, they connected the notion of usucaption with another juridical concept that originated in Roman law and played an important role in early modern legal argumentation, the notion of presumption. As Giuseppe Mascardi (d. 1586) puts it in his handbook on juridical proof: “Presumption is a conjecture, or a guess, in doubtful matters, derived from argument or indicia concerning what frequently takes place in the relevant circumstances.”
 And as Giacomo Menochio (1532-1607) explains in his handbook on presumptions: “An indicium is a conjecture that arises on the basis of something probable and non-necessary, from which truth can be absent but not the appearance of truth, and which sometimes captures the mind of the judge in such a way that it forces the conscience of the judge to decide according to it.”
 In Gentili’s and Grotius’ view, certain kinds of behaviour of the previous owner of a territory provide sufficient evidence to form a presumption concerning his state of mind—that he has formed the intention of giving up ownership rights. Moreover, Gentili and Grotius held that, once there is a justified presumption of abandonment, the new holder of a territory can be presumed to be in good faith even in cases crucial to the law of nations such as occupation in war in which good faith on the side of the occupier was initially lacking.

Is such an attempt at grounding usucaption on presumption convincing? In Felden’s view, Grotius “overly extends the force of presumptions, 1. from the length of time to knowledge ..., and 2. from the length of time to the exclusion of fear that keeps someone from making a claim to ownership from the beginning.”
 Felden concedes that these presumptions could be useful (and even “true”) in the context of question of civil ownership. But he believes that they are irrelevant for international relations because there most cases in which usucaption is debated concern situations of power following the model of the relation between master and slave (imperia herilia).
 With respect to the presumption “from the length of time to the exclusion of fear”, the objection that he has in mind may be that despotic power can create fear over a long time and that fear can therefore prevent previous owners from making legal claims over a long period of time. With respect to the presumption “from the length of time to knowledge”, Felden is explicit that ignorance concerning historical rights is a realistic possibility (and it, too, could be linked quite realistically to the effects of despotic power). Arguing for the possibility of ignorance concerning historical rights, he starts by noting that Grotius believes that the presumption that everyone wants to keep his belongings is overridden by the presumption that it is not credible that someone does not give a suitable sign of what he wants over a long period of time.
 Felden objects that these two presumptions have equal weight and, hence, one of them is incapable of overruling the other. Rather, both of them can be accepted at the same time. And if they are taken together they destroy the presumption of dereliction: “For from there some ignorance can be derived and, hence, the silence not of someone who knows but of someone who knows not.”
 
So far, Felden has identified some genuine deficiencies in Grotius’ attempt at grounding usucaption in international relations on an evidential basis. Still, Grotius could be right about the pragmatic value of usucaption in settling territorial disputes. Felden, however, also contests that usucaption is an effective means for avoiding territorial wars:

What increases quarrels, is not a just means of finishing controversies, rather an unjust means.

Usucaption increases quarrels because owners have more reason for conquest if flatly nothing remains for them to be done to restore ownership once ownership has been transferred to another; whereas if law suits were permitted, it would be possible for them to restore ownership.

Felden’s critical point seems plausible: While Gentili and Grotius praised usucaption as a means of settling territorial matters in a definitive way, Felden is aware that the very fact that usucaption itself does not allow any further changes in ownership relations might contain the germ of further territorial wars. Yet, does Felden’s alternative suggestion have more than an ad hoc character? It is exactly at this juncture that Felden’s departure from some central tenets of other versions of political Aristotelianism becomes relevant. 

3. International Justice and the Society of States

Early modern Aristotelianisms, including their Helmstedt varieties, allowed for a high degree of diversity in fundamental theoretical matters. For example, Henning Arnisaeus (ca. 1575-1636), one of the more illustrious Helmstedt Aristotelians, accepts the Aristotelian conception of the social nature of humans as the foundation of civil society (civitas)
 but does not regard the social nature of humans as the foundation of governance (respublica), understood as an order of command and obedience.
 As he argues in De republica (1615), “Power and laws do not pertain to civil society but to governance, on whose order and authority they depend.”
 Accordingly, he holds that “[b]y themselves … political instruments do not include goodness, as is evident from induction from almost all cases …”
 By contrast, the Altdorf-based Aristotelian Michael Piccart (1574-1620) emphasizes the intrinsic connection between power and virtue. Commenting upon Aristotle’s view that the power of assigning equal and unequal standing to citizens is bound to the virtue of the one in power,
 he writes: 

The Syllogism for this is the following …:

That by means of which civil societies are primarily constituted and preserved, and that due to whose presence something is truly and properly called a civil society, this is the true foundation of the equality and inequality between persons …

Only virtue and acting out of virtue is this thing, this most noble goal and form of the civil society …

Hence, only virtue is the foundation of the equality and inequality of persons ... 

Felden accepts the distinction between civitas and respublica: for him, respublica is the “form” of the civitas, i.e., a certain order of the inhabitants of a civitas.
 However, he diverges from Arnisaeus’ analysis of political power and comes close to Piccart’s views concerning the connection between power and virtue when he writes with respect to someone holding power: “If we remove virtue from him, we reject him from a position of power, which belongs to the one in power due to the excellence of his virtue.”
 And he explains that “virtue … is the wish to secure obedience to what reason demands.”
 In this sense, for him legitimate exercise of power is only one that follows the demands of reason and, thereby, goodness. Moreover, Felden shares Aristotle’s view that civil societies belong to the societies to which humans are drawn by nature and, in particular, that they are formed for the sake of securing the happiness of humans (a point to which I will come back).
 Accordingly, Felden holds that to govern a society is to direct it towards its happiness.
 In this sense, for Felden the goals of civitas and respublica coincide. When I refer (somewhat anachronistically) to Felden’s view of “the state”, I have in mind this particular conception of the nature of a civitas. 

Annabel Brett has pointed out that the separation of civitas and respublica articulated by Arnisaeus goes back to the work of the legal humanist Francois Connan (1508-1551), who was also a major source for Grotius. Brett has argued (persuasively to my mind) that in Grotius there is an often overlooked, but significant strand of thought that aligns what is good for the state with mere utility rather than the demands of natural law and natural reason.
 In fact, Graswinckel has been aware of this strand in Grotius’ thought and brings out vividly the implications that this strand has for the question of the nature of the society of states:

When right prescribes something, it does so not with the goal that one assist the perfection of the other, but that he does not offend, violate, spoil him … Hence, the society that consists in the right of not violating and not spoiling is rather unsociable. And there is no reason to think that states should preserve a universal society in the same way as private citizens in the commonwealth a civil society …

According to Graswinckel’s reading of Grotius, “[t]he well-being of private citizens is not due to the state … Self-preservation is the single and hence ultimate goal of empires … hence, the well-being of the state is not related to a universal society as its goal …”
 For Graswinckel these considerations imply that “it is the calling of single nations to be arbiters of their own actions.”
 
By contrast, Felden emphasizes another strand in Grotius’ thought—a strand that, in Felden’s view, would lead, when thought to the end, to a different conception of the nature of the society of states. As Richard Tuck has pointed out, Felden takes Grotius’ acceptance of Cicero’s dictum that self-preservation is “the first impression of nature” to be “more rhetorical than philosophical.”
 Yet, Felden’s comment should be read against the background of his basic agreement with Grotius concerning the notion of justice:  

That the author does not diverge from our opinion is evinced by the definition of what is unjust ...: That it is what is contrary to the nature of the society of beings that use their reason
 ... From which it is clearly evident that natural law has necessarily the task of protecting societies that have arisen naturally and cannot be derived from anywhere else. And if there is a society of other natural beings that exists as a perfection and goal, it is appropriate to take it into consideration when investigating natural law. For what preserves society by giving happiness to its single parts will belong to natural law.

In fact, Felden believes that putting self-preservation alone at the centre of natural law would be in tension with Grotius’ own conception of justice:

When people … that are not yet fully instructed in the use of reason and of virtues strive for self-preservation, this should not, in our opinion, be considered the principle from which natural law derives. For what causes unhappiness not only in the agent but also in those affected by his actions cannot be the principle of what is just. This is evident from the author’s definition of what is unjust: for if what is unjust is what is contrary to rational and social nature, what is just will be what conserves it, or what is useful for the community ...

Felden is not hostile to the concept of self-preservation itself, but he sees that the impulses of individual self-preservation can be detrimental for any given society if they are not guided by rational considerations. Once self-preservation is guided by rational considerations, it will be part of the attempt to preserve the human relations that are constitutive of society. And Felden believes that this is exactly what Grotius’ own conception of justice demands.
It is Felden’s view that legitimate power in a state is bound to virtue and reason that lies at the heart of his own conception of the nature of a society of states. This point will have to be established carefully against Tuck’s reading of Felden as a traditional Aristotelian political thinker. Tuck’s reading is centrally based on the following passage, which it will be useful to cite at slightly greater length than Tuck does:

If ... the state is a perfect society, as Aristotle states ... it is pointless to use the society of nations in order to investigate it. In fact, if you will call the society of nations natural, you deprive the state of its perfection; for it follows that it strives by nature towards another bigger society. From here it becomes clear that, if what Aristotle says about civil society is true, the society of nations is not natural, so natural law is not to be looked for in it.
 

Obviously, Felden is clear about the consequences of the Aristotelian view of the state: there is no society bigger than a state that could be regarded as the bearer of natural law. But is this the view that Felden would accept? Note that he presents Aristotle’s view twice in a conditional form (“If ... If ...”). And as the second sentence of the quotation (omitted by Tuck) indicates, Felden was equally clear about the consequence of the opposite view: If a society that goes beyond the borders of states is the bearer of natural law, Aristotle cannot be right about identifying the most perfect society with the state. Which of the two views is the one favoured by Felden? He characterises Aristotle’s position as follows: “In vain you will search for a specific natural right in the society of nations: but any right that nations use will derive its legitimacy from conventional agreements.”
 Felden, however, presents a diverging conjecture: 

There will be ...  a specific natural law to be looked for in these societies, probably higher than civil law; and as the Aristotelians call natural law what governs the human state, this law also will be called natural, though higher than the former, because it governs empires, i.e., the states of states, and the universal society, which can be called the greatest state of empires.
 

In which sense is the natural law governing a society of states to be understood as “higher” than civil law? Felden gives some hints when, in order to confirm his conjecture, he points out that the universal society envisages will be capable of relieving the neediness in various regions of the world, such that humans will no longer lack anything that is necessary for happiness.
 “Higher” natural law, one might infer, contains the rules of justice that constitute a society of states capable of fulfilling human needs in the most perfect way and therefore trumps rules of civil law that are less closely connected with this goal. In fact, the idea of perfection in built into Felden’s view of a society of states:

Perhaps in the same way as there is a state of human individuals, that is, a most perfect association, there is also one of states, where they come together in empires, and again empires when they cultivate this universal society which finally is the most perfect of all.

How did Felden arrive at this suggestion? It will be useful here to consult Felden’s commentary on Aristotle’s Politics, published a year after his response to Grotius. Felden notes that Aristotle’s claim that the state is the most perfect society is based on two premises: (1) “A society that does not lack anything for the sake of which human societies are commonly formed is the most perfect.” (2) “[T]he state does not lack anything for the sake of which humans commonly form societies.”
 Felden explains that the second premise “is derived by Aristotle from the view that the civil society helps out human neediness in such a way that it leaves nothing to be wished for that is necessary for a happy life ...”
 But this view is exactly what Felden contests:

Civil society ... does not yet seem to be the most perfect because it seems to lack many things necessary for a happy life. I argue as follows:

Whatever exposes human society to the vagaries of fate does not offer the happiest life to humans and, hence, is not the most perfect.

The state exposes humans to the vagaries of fate. Hence ...

The minor premise is proved as follows. As long as we live only in states and as long as states do not come together in bigger societies, all of them are directed by war; however, to make felicity dependent on war is to expose it to the vagaries of fate ... hence, the nature of humans seems to draw toward some universal society in which war ceases and everything is decided through courts.

In this argument, Felden accepts Aristotle’s intuition that the hallmark of a perfect society is its capacity to provide its citizens with all the necessary conditions of happiness. However, Felden turns this intuition against Aristotle, arguing that providing one of the necessary conditions of happiness—security from the risks associated with war—is a goal that can be achieved only through a society that comprises all states. 


The human need for justice leads Felden to an analogous argument for the necessity of a universal society. He notes that Aristotle bases his claim that “in civil society justice is brought to humans” on two premises: (1) “In the society in which there is properly the place for court decision also justice is truly found because court decision is a decision about right.” (2) “[I]n civil society court decision is properly located because court decision is the constitution and order of civil society.”
 Felden comments:

From what has been developed, our view suggested above is again confirmed that the state does not yet seem to be the most perfect society: in such a way that many controversies still end up being decided by war ... Hence, if there could exist some society (for up to now states have fought wars among themselves) and the only way to decide about what is just would consist solely in court decision, such a society would have a deserved right to be the most excellent.

Again, it is the Aristotelian intuition that a society that satisfies a basic human need is more perfect than a society that does not satisfy the same need that underlies Felden’s strategy of arguing against Aristotle’s conclusion that the state should be regarded as the ultimate source of justice. 

4. Reason, Presumption, and the Authority of Courts

Of course, Felden suggestion that justice between states requires international courts faces the problems of practicability and enforcement. Felden does not give any policy recommendations concerning how to regulate the procedure of the envisaged courts and to enforce their decisions. In fact, Grotius argues that court decisions can be binding only when there is a subordination relation between a ruler and his subjects, such that between equally strong powers there cannot be binding court decisions.
 The concern voiced by Grotius reflects an influential line of early modern thought concerning international arbitration. To be sure, there were alternative suggestions. Late Scholastic thinkers such as Francisco de Vitoria, Robert Bellarmin and Francisco Suarez ascribed to secular powers the duty to seek papal arbitration when military conflicts imply a danger for the Christian faith.
 But during the sixteenth century, the idea of papal arbitration lost much of its influence. Alternatively, Jean Bodin advocated international arbitration by a sovereign who is more powerful than the parties of the conflict as arbiter.
 Bodin’s more abstract proposal soon was followed by an extensive tract literature advocating the arbiter role of the French, and later also the English monarch.
 Grotius’ scepticism about whether power differences between European states could be sufficient for rendering sanctions against violations of decisions reached through arbitration effective seems to be well-founded. 
However, after the peace of Westphalia (1648), older patterns of treaty-based arbitration began to be revived. These patterns supplemented other traditional modes of arbitration bound to the political structure of the Empire—such as the workings of the Reichkammergericht and the Reichhofrat
—or the Swiss confederation.
 As Karl-Heinz Lingens has brought to light, the years after 1648 saw long series of arbitration treaties, for example between members of the Swiss confederation and France, Savoy and Venice, and Spain and the Netherlands.
 Some of these arbitration treaties concerned territorial matters, such as the treaty between the Empire and France of 1650 (concerning the status of the cities of Waldshut, Laufenberg, Seckingen and Rheinfelden) and the arbitration agreement over the status of the Lorraine that was part of the peace of Westphalia.
 Strikingly, if one looks into the text of such treaties, questions of practicability were addressed by ever more elaborate procedural rules for the arbitration process and questions of enforcement by ever more elaborate rules for sanctions (other than warfare) in cases of violations of arbitration decisions.
 

Grotius did not take the possibility of such treaty-based arbitration into consideration. This may be why has was overly pessimistic about the pragmatic prospects for international courts of arbitration. By contrast, Felden was writing against the background of a well-established institutional practice of treaty-based arbitration. He did not have to engage in philosophical institution building because the institutions were already there. Rather, his enterprise could be described as an attempt at providing a normative foundation for an existing institutional practice as well as an interpretation of the political situation ensuing from this practice. 
Unsurprisingly, Felden’s justification of international courts has to do with the demands of reason, and his description of the political situation arising from them with the idea of a society of states. As for matters of justification, Felden argues that “to pursue what is just by reasoning in a debate is suitable to human nature, through which everyone is a human being, i.e., in so far as possessing mind and reason.”
 This is why he believes that “it is no argument to the contrary that courts did not exist from the beginning but were introduced only together with states; for many things that never before have been observed are natural to humans insofar as they possess right reason ...”
 What is natural, then, includes everything that human nature demands. And settling disputes through reasoning belongs to the demands of human nature. In this sense, courts that have the authority of settling territorial disputes through the exercise of “right reason” are an expression of human nature, no matter whether they already exist or not.


Felden takes up the idea mentioned by Grotius that rulers have to respect not only their own subjects but also the citizens of other states:

If kings, in order to govern rightly, must pay respect to the whole humankind, it follows that all regions whatsoever have to be governed as parts of the entire universal society. From whence it becomes again manifest that empires tend towards the universal society, to be the parts of which single regions are made by nature. This is the argument:

Whose well-being consists in being related to something else and to make use of mutual duties must be connected with others.

But the well-being of single regions consists in mutual duties.

Hence, regions must be connected among each other, i.e., live in some society (which will lack nothing if no region is missing).
  

Like Grotius, Felden thus regards the connection that arises from mutual duties between states as constitutive of the society of states. And like Grotius, Felden believes that these duties include the duties of justice. As Felden puts it in one place, what is just is “what preserves and contributes to the security of the substance of society; and this substance consists in the relation of the parts to each other.”
 However, Felden goes beyond Grotius when he suggests that duties of mutual justice between states require an institutional framework. As he predicts, “those who call themselves either only Europeans or also Christians … will be the source of the institution of courts that bring an end to controversies between Christian kings, not through wars but through judgements.”
 For Felden, institutionalised juridical relations form an important part of the relations that constitute the substance of society; and if the mutual duties between states comprise the duty of rulers to establish international courts, the relations between states underlying international courts belong to the relations that constitute the substance of a society of states. 

But once international courts are established, what would guarantee that legal controversies themselves would not be protracted endlessly? It is at this juncture that Felden comes back to the notion of presumption whose usage by Grotius he had so fiercely criticized. In fact, he believes that some elements of the traditional doctrine of presumption do have a role in international relations: the view that possession over so-called “immemorial time”—i.e., a time after which memory of any contrary state of affairs has ceased—creates a strong presumption against the claimant.

In early modern legal thought, the majority opinion was that presumptions based on immemorial time are strong but, in principle, can be overruled by contrary evidence. For example, Aimone de Cravetta (1504-1569) puts it thus: “The old age of time induces in these matters only a presumption, but the presumption has to give way where evidence concerning the truth appears.”
 Giovanni Francesco Balbi (ca. 1479-after 1518) emphasizes the role of documentary evidence in revising presumptions based on immemorial time: “[N]ote that this negative claim, that memory does not exist, cannot be proved by a document … But its contrary, namely that memory exists, and thus the affirmative claim, can very well be proved by a document …”
 Grotius applies this line of thought to the theory of international relations when he maintains that time exceeding the memory of man ordinarily suffices for forming the presumption that the present holder of a territory is the legitimate owner “unless there are very strong reasons to the contrary.”
 But while Grotius never thought of such reasons as being effective in the context of a formal legal procedure, Felden characterizes revisable presumptions based on immemorial time as an element of law suits about territorial matters:

Because a long and uninterrupted possession from immemorial time always lead to the presumption of the injustice of the claimant, it follows that the one who claims something must be informed by proofs that are clearer than daylight, so that law suits are not initiated arbitrarily.

Thus, presumption based on immemorial time has the function of excluding legal claims based on weak legal evidence. In this way, it prevents courts from being swamped by controversies arising from arbitrary claims. At the same time, it keeps the possibility of a change of borders through law suits open for cases in which strong legal evidence is available. Felden thus places presumptions firmly back into the place from which they originated: the realm of legal argumentation in the courtroom. And arguing with presumptions, in his view, has the function of always keeping the possibility of law suits in international matters open:

To be sure, it is vain to oppose oneself to an opinion entrenched of old if we want to derive some conjecture from histories that, due to their old age, are more like fables ... But all this does not imply anything other than that the judge has to be attentive as to whether the conjectures adduced by the claimant to support ownership on the basis of the distant past are sufficient to prove ownership; and by no means does it confirm the opinion that law suits should be denied to those who claim ownership.

In this way, the international courts envisaged by Felden are meant to guarantee a sufficient degree of stability of borders between states by ruling out a change of borders if no strong juridical evidence is available; and at the same time, they are meant to guarantee a sufficient degree of flexibility of borders by allowing a change of borders if strong juridical evidence is available. 
5. Conclusion

By now it should be clear that, with respect to the scope of natural law, Felden cannot be characterized as a traditional Aristotelian. One of the central elements of his response to Grotius’ conception of natural law is based on the idea that human nature demands not only that justice within a state but also justice between states be based on reasoning. In Felden’s view, once international courts have been established through voluntary agreement between states, the juridical relations between the states constitute a society of states. At the same time, it should be clear that Felden’s views about a central component of early modern theories of ownership—the ownership of states—diverge considerably from Grotius’. While Grotius regards usucaption as a suitable means of achieving both stability of borders and peace between states, Felden contests the evidential and pragmatic foundations of extending usucaption to international relations. Moreover, if what human nature demands is establishing international courts, neither warfare nor usucaption can be regarded as instruments for achieving justice. Rather, a society of states provides the framework in which the weight of juridical evidence concerning territorial claims can be assessed in a formal legal procedure. Because the legal procedure envisaged by Felden is evidence-based, it promises to fulfil the function of securing a high degree of stability of borders by ruling out territorial claims based on insufficient evidence. But it also promises to fulfil the function of keeping states from resorting to territorial warfare by admitting territorial claims based on compelling evidence.
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