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Leibniz, Locke, and the Early Modern Controversy over Legal Maxims
Summary
This article investigates the context of a side-line in Leibniz’s critique of Locke on maxims. In an enigmatic and little-explored remark, Leibniz objects the Locke has overlooked the some legal maxims fulfil the function of “constituting the law”. I propose to read this remark against the background of the divergence between conceptions of legal maxims in the common law tradition and conceptions of legal maxims in the Roman law tradition. In some few remarks, Locke seems to echo the common law emphasis on customs and conventions expressed by legal maxims. According to such a conception, reason would mainly fulfil the function of subsuming particular norms under more general conventional norms. By contrast, Leibniz uses the Roman law idea that some “rules of law” express demands of natural reason and, thereby, express principles constitutive of natural law. This is why he proposes to reform vague and confused “brocards” used by jurists in order to identify sound maxims that provide a natural-law foundation for legal institutions.
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1. A Side Line in Leibniz’s Critique of Locke on Maxims
Leibniz’s response to the chapter of maxims in Locke’s Essay
 is complex and touches upon central issues in Leibniz’s philosophy such as the nature of innate knowledge, the function of principles and the structure of mathematical knowledge. These issues have been pursued by many of his commentators, and I do not intend to add anything about these issues here. Rather, I will be concerned with a side-line of Leibniz’s criticism that has not found much attention—a side line that has to do with the function of legal maxims or “rules of law”. On first sight, the presence of this issue in Leibniz’s response to Locke’s chapter is somewhat puzzling. The target of Locke’s critique of maxims are principles such as “The whole is greater than its (proper) parts;” “It is impossible for something to be and not to be;” or “Equals taken from equals, the remainder will be equal.” Locke contends that, though such principles are self-evident and true, they cannot serve as a foundation of knowledge. As Michael Ayers summarizes Locke’s argument: “Less general propositions logically derivable from received maxims are, if the maxims are true, just as evident in themselves and ‘easier and earlier apprehended’ in the method of teaching.”
 Locke’s alternative proposal is that maxims have only very limited functions, either for the purposes of giving an orderly exposition of what we already know, or in polemical contexts: If an opponent asks indefinitely for further explanations, we can bring the dispute to a close by invoking truisms that do not need any explanation. Among the many, arguably more important disagreements that Leibniz has with Locke’s view of the function of maxims, the one that I will be concerned with concerns the function of legal maxims. Leibniz objects that Locke overlooks the fact that a particular category of legal maxims is useful because such maxims “constitute the law itself.”
 How should this objection be understood? 
Catherine Wilson, who has emphasized the importance of Leibniz’s objection, places it into the context of the disagreement between Locke and Leibniz on practical principles in general—a disagreement that she frames in terms of Locke’s acceptance of an Epicurean contract conception of morality versus Leibniz’s acceptance of a Christian Neoplatonic theory of divinely grounded innate and eternal moral truths. Wilson is certainly correct that “Locke followed the Epicurean tradition in noticing the relativistic aspects of the language of virtue”
, and I think that putting the contrast between Leibniz’s and Locke’s views on practical principles in general in the way suggested by Wilson is very fruitful. But putting the contrast between Leibniz and Locke in this way tends to overlook that Leibniz’s objection reflects a strand of thought in the understanding of legal maxims in the Roman law tradition—a strand of thought that was still influential in early modern commentaries on the last chapter of the Digest (“On the Rules of Law”): one function of maxims was to make explicit the practical principles that define certain legal practices. For instance, maxims concerning legal actions and exceptions made explicit the principles that define the legal institutions of action and exception, or maxims concerning the role of the judge made explicit the principles that define the legal institution of being a judge, and so on. 
If we take into account the views on the nature of legal maxims in the Roman law tradition, then it will be clear that there is a source of inspiration for Leibniz’s conception of the constitutive role of maxims that is not directly linked with any claim about innateness or eternal ideas in the divine mind. I will proceed as follows. In section 2, I will discuss two scattered but interesting occurrences of the term “maxim” in Locke’s Essay outside the chapter on “Maxims and Axioms.” I suggest that there is a strong analogy between these two occurrences of the term and the usage of the term in the common law tradition. Having this analogy in mind will provide a further explanation of why Locke has overlooked the constitutive function of legal maxims identified by Leibniz: As some leading authors of the common law tradition did, Locke connects the notion of maxim with the notion of custom. Thus, maxims were understood as something conventional and relative to a given cultural context rather than as an expression of natural reason. In section 3, I will explore some details of Leibniz’s attitude to the conception of maxims in the Roman law tradition, including several works belonging to the field of early modern “legal dialectics” or “legal topics”. Leibniz clearly acknowledges the category of legal maxims that are extrapolated from existing legal practices. Still, there is something distinctive about the function that Leibniz ascribes to the category of legal maxims that constitute the law. To clarify this function, I will use material from early modern commentaries on “The Rules of Law” to elucidate what Leibniz has in mind in his objection to Locke. In particular, I will explore how the idea that some rules are constitutive of law is connected with the view that these rules are grounded in natural reason. 
2. Locke and Maxims in the Common Law Tradition
Long before Locke in the Essay reaches his discussion of metaphysical and mathematical maxims, there are two occurrences of the term “maxim” that are found in the context of his discussion of conventionalism about the language of virtue and vice (II, 28). This is the first one:

[T]he measure of what is every where called and esteemed Vertue and Vice is this approbation or dislike, praise or blame, which by a secret and tacit consent establishes it self in the several Societies, Tribes, and Clubs of Men in the World: whereby several actions come to find Credit or Disgrace amongst them, according to the Judgment, Maxims, or Fashions of that place.
 
The second occurrence is in the next paragraph, where Locke conjectures that “perhaps, by the different Temper, Education, Fashion, Maxims, or Interest of different sorts of Men it fell out, that what was thought Praise-worthy in one place, escaped not censure in another …”
 To be sure, Locke believes that due to the similarity of interest in personal advantages there will be a high degree of overlap in the views concerning virtue and vice in different regions (ibid.). But the detailed ethnological evidence that Locke adduces in Essay I, 2, in the context of his discussion of the question of innate practical principles, abundantly makes clear that some views concerning the virtuous or vicious nature of a particular action dramatically differ from geographic region to geographic region. The two occurrences of the term “maxim” in Essay II, 28, have not drawn much attention from commentators. In fact, the term is omitted and glossed over with “and so on” in Bennett’s online version of this chapter, thereby suggesting that it is “a passage that seems to present more difficulty than it is worth.”
 The two occurrences of “maxim” indeed present some difficulty. Clearly, they diverge from the usage of the term in Essay IV, 7, since it does not make sense to assume that moral judgments are based on self-evident metaphysical and mathematical principles. But Locke does not give any further characterization of the sense of “maxim” that he has in mind here. Even invoking the Epicurean tradition does not seem to help to elucidate this usage of the term—at least, no specifically Epicurean usage of the term comes to my mind. So, it may look as if Bennett’s intuition that the two occurrences of the term simply should be omitted is well-founded.
Yet, there may something interesting be going on in Locke’s short remarks in Essay II, 28. This is suggested by the close analogy between Locke’s way of connecting the terms “maxim” and “fashion” and the way the terms “maxim” and “custom” were connected in the common law tradition. Exploring this analogy may shed some light on Locke’s usage of the term, and at the same time provide a useful contrast to the function that Leibniz ascribes to some maxims.
2.1. Maxims, Fashions, and Customs

William Noy (1577-1634), one of the leading authors of the common law tradition, understands maxims as a particular category of customs: “Customs are of two sorts, General Customs in use throughout the whole Realm, called Maxims; and Particular Customs used in some certain County, City, Town, or Lordship …”
 As it would be out of place to ask for a justification for a particular custom, so maxims are neither capable of nor in need of justification: “Every Maxim is a sufficient Authority to it self; and which is a Maxim, and which is not, shall always be determined by the Judges, because they are known to none but to the Learned.”
 Thus, expert knowledge concerning the customs of a country is enough to settle what should count as a maxim. The same tendency can also be found in the work of Edward Coke (1552-1634). On first sight, it may seem as if Coke ascribes to maxims some argumentative grounding in reason. For example, he comments on the maxim “Nothing inconvenient is legitimate” (Nihil quod est inconveniens, est licitum): “And the law that is the perfection of reason, cannot suffer any thing that is inconvenient. It is better, saith the law, to suffer a mischiefe (that is peculiar to one) then an inconvenience that may preiudice many …”
 
The connection between the concept of law and the concept of the perfection reason on first sight suggests that the maxims at stake itself should be regarded as an expression of what reason demands. Subsequently, however, Coke invokes a maxim that is clearly bound to a particular cultural context—the context of feudal society. There, he refers to the “necessity of reason” to justify a distinction between two particular institutions of feudal law: 

Note, the reason of this diversitie, between Frankalmoigne and Frankmariage, standeth upon a maine Maxime of Law, that there is no land, that is not holden by some service spirituall or temporall, and therefore the donee in Frankmariage shall doe fealty, for otherwise hee should doe to his Lord no service at all, and yet it is Frankmariage, because the Law createth the service of Fealty for necessity of reason, and avoiding an inconvenience.
 
Clearly, it is highly implausible to assume that Coke would have held that certain exigencies of feudal law have the same status as necessary truths of reason such as mathematical truths. In fact, Coke goes on to explain that what he has in mind is entirely different conception of rationality. 

And this is another strong argument in Law, Nihil quod est contra rationem est licitum. For reason is the life of the Law, nay the common Law it selfe is nothing else but reason, which is to be understood of an artificiall perfection of reason, gotten by long study, observation, and experience, and not of every mans naturall reason, for, Nemo nascitur artifex. This legal reason, est summa ratio. And therefore if all the reason that is dispersed into so many severall heads were united into one, yet could he not make such a law as the Law of England is, because by many succession of ages it hath beene fined and refined by an infinite number of grave and learned men, and by long experience growne to such a perfection, for the government of this Realme, as the old rule may be iustly verified of it, Neminem oportet esse sapientiorem legibus: No man (out of his owne private reason) ought to be wiser than the Law, which is the perfection of reason.
 

Hence, the notion of reason associated with law and legal maxims is itself bound to the long-term development of the art of jurisprudence. It is the outcome of experience and deliberation of an entire professional community. And therefore the “perfection of reason” relevant for law is explicitly set apart from “natural reason” that is found in every individual.

Still, Jolowicz points out with respect to the common law tradition: “[T]he explanation of the importance attached to maxims is that through their connection with reason they had seemed to give an independent authority to some rules, which, in theory at any rate, lawyers were unwilling to base simply on decided cases.”
 Perhaps the most detailed explication of the ways in which reason was understood to be involved in the usage of maxims can be found in the work of Christopher Saint-German (1460?-1540). There, one finds the acceptance of some elements of the natural law tradition side by side with a strongly conventionalist interpretation of the role of maxims. Saint-German distinguishes between two different functions of reason and, accordingly, between the “laws of reason primary” and the “laws of reason secondary.” As he makes clear, speaking of “laws of reason primary” reflects a terminological peculiarity of English law, namely its reluctance to use the term “law of nature” and its cognates. This terminological peculiarity, however, does not indicate a difference in substance: 

It is not used among them that be learned in the Law of England to reason what thing is commanded or prohibited by the law of nature & what not, but all the reasoning in that behalfe is under this manner, As when any thing is grounded upon the law of nature, they say, that reason will that such a thing done and if it be prohibited by the law of nature they say it is against reason, or that reason will not suffer that to be done.
 
By contrast, in his view another part of the laws of reason, viz., those called “law of reason secondary” belong to the rational usage of legal rules based on convention:

The other is called the law of secundary reason, the which is divided into two branches, that is to say, into the Law of secundary reason general, and into a Law of secundary reason particular. The law of secundary reason general, is grounded and derived of the generall Law, or generall custome of property, whereby goods movable and unmovable be brought into a certaine property, so that every man may know his owne thing … [T]herefore all things that be derived by reason out of the said law of property be called the law of reason secondary generall for the law of property is generally kept in all Countries.
 
In the “law of secondary reason general,” thus, reason plays a profoundly different role than in the “law of reason primary”: reason does not ground the “law of secondary reason general” in what is natural; rather, it guarantees that a less general rule is correctly derived from rules that are accepted on the basis of convention common to all countries. Something analogous holds for the “law of secondary reason particular”:

The law of reason secondary particular, is the law that is derived upon divers Customes generall and particular, and divers Maximes and Statutes ordained in this realm, and it is called the law of reason secundary particular, because the reason in that case is derived of such a law that is only holden for law in this realm, and in none other realm.
 
Thus, reason is only meant to guarantee the correctness of subsuming a given case under a rule that is accepted in a certain region. And Saint-German places maxims clearly into this context: “[O]f … generall customes, and of certain principles that be called Maximes, which also take effect by the old custome of the realme … dependeth most part of the Law of this Realme.”
 Hence, maxims, like customs, are relative to a particular geographic region; moreover, they are something that arises out of such regionally varying customs; and, finally, they function as the basis of the law of the region concerned. At the same time, they are neither capable of or in need of justification: 

[E]very one of those Maximes is sufficient authority to himselfe. And which is a Maxime and which not shall always be determined by the Judges … And it needeth not to assigne any reason why they were first received for Maximes for it sufficeth that they be not against the Law of reason, nor the law of God, & that they have always been taken for the law. And such Maximes be not only holden for law, but also other cases like unto them, and all things that necessarily follow upon the same, are to be reduced unto the like law, & therefore most commonly there be assigned some reasons or consideration why such Maximes be reasonable, to the intent that other cases like may the more conveniently be applied to them.
 
Thus, the “laws of reason primary” provide criteria for excluding some conventions from the realm of legitimate law. But there is no suggestion that those conventions that do not contradict the “laws of reason primary” are in any stronger sense derived from the “laws of reason primary.” In this sense, any maxim that does not contradict the “laws of reason primary” can be accepted as providing reasons for particular cases without being in need of being grounded in any further reasons itself.

2.2. Maxims and the Development of Locke’s Views Concerning Natural Law

It is no news that Locke’s own attitude towards natural law underwent gradual development. In his early, unpublished Essays on the Law of Nature from the early 1660s, Locke argues in favor of the capacity of human reason to provide justification for natural law.
 In Draft B of the Essay (1671 or shortly after), he still maintains that the preservation of society provides a non-arbitrary foundation for some judgments about virtue and vice: “[T]hose actions are esteemd virtuous, which tend absolutely to the preservation of society. & those that dissolve the bonds of society are every where esteemd ill & vitious.”
 Moreover, in the Second Treatise on Government (1690) he connects the preservation of mankind with the idea of natural law: “[T]he Law of Nature be observed, which willeth the Peace and Preservation of All Mankind …”
 However, his stance on the question whether human reason is capable of having insight in what is suitable for the preservation of mankind becomes increasingly hesitant. In the Essay (1690), Locke understands natural law as divine law and leaves it open whether the contents of this law become known to us by revelation or by the “light of reason.”
 By contrast, in The Reasonableness of Christianity (1695), he connects the interpretation of natural law as divine law with the view that human rationality is incapable of providing a justification for a system of natural law.
 
This movement away from the confidence in human reason’s capacity of proving natural law is paralleled by the growing significance that Locke ascribes to subsumptive reasoning in judgements about virtue and vice. Already in Draft A of the Essay (1671), he notes the following consequence of a conventionalist conception of the language of virtue and vice:

[I]f there were noe law noe punishment noe obligation humane or divine, yet there must & would be in the societys of men notions of virtues & vices Justice temperance & Fortitude &c without which notions all those words which expresse morall things would in all languages be perfect jargon & insignificant. But all the knowledg of particular virtues & vices which a man atteind to this way, would amount to noe more, then takeing the diffinitions or significations of words of any language either from the men skild in that language or the common usage of the country, to know how to apply them & call particular actions in that country by their right names … It being far easier to make a mould as I thinke fit in which I will cast the Image of Justice & what soever hath that resemblance I will call justice.
 
The same line of thought is taken up in the Essay, shortly after the passages that align maxims and fashions: 
Whether the Rule to which, as to a Touch-stone, we bring our voluntary Actions, to examine them by, and try their Goodnesse … Whether … we take that Rule from the Fashion of the Country, or the Will of a Law-maker, the Mind is easily able to observe the Relation any Action hath to it; and to judge whether the Action agrees or disagrees with the Rule …
 
Hence, if the maxims that Locke has in mind in Essay II, 28, belong to the rules that are taken from the fashions of a particular country, their function falls under such a kind of subsumptive reasoning. Thus, the only context in which Locke uses the term “maxim” apart from the discussion of metaphysical and mathematical maxims in Essay IV, 7, locates maxims in the realm of the customary and of subsumptive rationality. No wonder, then, that Locke overlooks a quite different function of maxims to which Leibniz draws attention when he objects that some maxims “constitute the law.”
3. Leibniz and Maxims in the Roman Law Tradition
Of course, Leibniz does not claim that all legal maxims fulfill such a constitutive function. Rather, he agrees with Locke that there are practical principles that are merely customary. For example, Leibniz is ready to accept “that many opinions are taken for truths which are merely the result of custom and credulity …”
 Moreover, for him custom need not even be connoted negatively, as when he connects custom with credulity. This is particularly relevant for his views on legal maxims. He divides what he regards as “sound rules” of law into two categories: “aphorisms” and “maxims.” The former he characterizes as follows: 

Aphorisms are based not on the a priori use of reason, but rather on induction and observation: they are rules which able people have framed after a review of established law. Something which the jurist Paul said, in the part of the Digest dealing with rules of law, applies to them, namely … that rules are drawn from already known law, to make it easier to remember, and that law is not built upon them.
 

That aphorisms are derived from existing legal practices is something that they share with another group of rules, which Leibniz however does not regard as sound and which he characterizes as “certain vague and obscure adages (brocardica) which the teachers [of law] have introduced; though some of these rules could be reformed so as also to be sound and useful …” This claim, of course, raises the question of how the vague and obscure “brocards” can be reformed and in which sense the results of the process could be regarded as sound.

3.1. Maxims, Probability and the Nature of Exceptions
To begin with, the soundness that Leibniz has in mind does not have to do with probabilities. Rather, his program of reforming vague “brocards” sets Leibniz’s view of inductively founded aphorisms apart from an influential line of thought in early modern legal theory that ascribes only some degree of probability to maxims. For example, Jacques Cujas, one of the leading exponents of legal humanism, notes that “[a] rule is often without effect due to the diversity of circumstances … Hence, every rule is slippery, not certain, not perpetual, because it is easily overridden.”
 In his view, it is “because all rules of law are put forward with some risk of being destroyed by a modest objection or circumstance that they used to be expressed modestly, with the help of expressions such as ‘it seems,’ ‘in most cases,’ ‘approximately.’”
 And Jacobus Raevardus (1534-1568), another prominent commentator on the “Rules of Law,” summarizes such a line of thought succinctly: “The authority of rules is not necessary but only probable …”
 

Leibniz’s project of reforming vague “brocards” find its expression a few years before the New Essays, in the extensive notes that he wrote around 1696 for a revised edition of one of his early juridical writings, the New Method for Learning and Teaching Jurisprudence (1667). There, he points out that 

there is a far-reaching difference between our rules that are constitutive of law and brocards that are occasionally formed but vague and often not sufficiently determinate; about them you will rightly say, even if they are useful, that from such rules the law is not derived but rather that such rules arise from already existing law, and serve more as a compilation for students and participants in disputes than as foundation of legal action and exception.
 

This clearly indicates that, in Leibniz’s view, the vagueness of “brocards” does not have to do with the logic of juridical exceptions. Hence, for Leibniz the vagueness of “brocards” is not due to the fact that they do not apply to all cases. Rather, one of the function of maxims arrived at through a reform of “brocards” is to clarify not only the legal procedures that apply in most of the cases but also to clarify the situations when an exception from these procedures is called for. Therefore, the definition of exceptions is crucial for the transformation of vague rules into sound aphorisms:   
It is true that some rules have exceptions, particularly those that bear on complex situations, as in jurisprudence. But for such rules to be reliable the exceptions must, so far as possible, be determinate as to their number and their sense; and it can then happen that there are sub-exceptions to the exceptions—i.e. that an exception has its ‘replication’ and the replication its ‘duplication’, and so on—but taking everything into account, when all these exceptions and sub-exceptions are precisely determined and added to the rule, the result must be universally true …
 
In fact, a probabilistic conception of legal maxims was by no means the only option within the early modern Roman law tradition. Rather, Leibniz takes up a diverging line of thought defended by other early modern legal thinkers.
 For example, Nicolaus Vigelius (1529-1600), whose sharpness of mind Leibniz praises in his revision notes for the New Method for Learning and Teaching Jurisprudence,
 gives the following justification for the idea that the exception confirms the rule in non-excepted cases:
For the exception is nothing but a condition … This condition either obtains or does not obtain: in the former case, if it produces an exception it is necessary to set up a contrary rule … In the same way as obtaining and non-obtaining are contraries, also the rule and the exception are contraries …
 

Filippo Decio (1454-1535), one of the leading early modern commentators on the rules of law, expresses a similar view:
Because exceptions are of the kind of rules, we say that the exception explicates the rule: because by means of the quality of exception, it declares what genus the rule speaks about … Similarly, even if exceptions are contrary to the rule in excepted cases, nevertheless, in non-excepted cases the exception confirms the rule … And the reason seems to be that the rule includes all cases under generality; hence, if some cases are excluded in particular, the others remain under the rule.

In this way, making all exceptions explicit is a method of securing the generality of a rule. This is exactly the logical construction that stands behind Leibniz’s project of reforming “brocards.” After the proposed reform, rules acquire fully general form. And this is why Leibniz believes that a probabilistic approach to the rules of law fails:

[R]ules have to be such that their exceptions are of definite number …; and if the exception again has an exception which will fulfill the function of a replication with respect to the rule, then once all of them that have been encountered so far are conjoined with the rule are to be taken to constitute a complete rule; and still it is the case that if it fails in one instance it loses its task. Therefore, when the famous Felden and other Aristotelians want the rules of law to be contingent truths concerning what happens most frequently, they don’t seem to have had enough insight into the matter.

This solves the problem of the relation between rules and exceptions. Even when vague brocards are transformed into fully specified aphorisms, Leibniz is clear that such aphorisms are derived from legal practice and in this sense correspond to the characterization of rules of law from the last chapter of the Digest. Still, it leaves open the question of how legal maxims can be understood as expressions of natural reason.
3.2. Maxims and Natural Reason

Again, this seems to be an issue where Leibniz takes up some ideas from the Roman law tradition. To begin with, for Leibniz a kind of subsumptive reasoning plays a role for the relation between more general and more specific maxims. As he puts it, legal maxims “include axioms as well as theorems”, and the law-constitutive character of maxims certainly comes out most clearly on the level of axioms. Leibniz claims that “there are fundamental Maxims which constitute the very law itself; they make up the actions, defenses, replications etc. …”
 To illustrate this idea, he mentions “that many laws in the Digest, many actions or defenses, and even actions which are called in factum, depend upon the maxim ne quis alterius damno fiat locupletior, that is, that no one should be enriched as a result of harm which befalls another.”
 In his study on Leibniz and Roman law, Fritz Sturm points out that Leibniz’s example may not be a very good one because the principle allowed for exceptions in cases where someone was deprived of his right due to prescription—the exclusion of legal action after a period of time specified by law—and usucaption—the acquisition of ownership through long-standing possession.
 Decio mentions the same exceptions to the rule.
 Nevertheless, there was a lively debate in early modern legal theory whether the rule was really out of force in these cases. For example, Jacques Cujas argues that usucaption serves the common good, and because private utility can never be contrary to the common good, usucaption does not constitute a real detriment to any party involved.
 Thus, it is not so clear that Leibniz was wrong when he believed that the rule (without any further restrictions) is constitutive of law. And certainly he could have integrated the restrictions into a fully explicit formulation of the rule and still have regarded the rule, taken together with its exceptions, as constituting law. 
No matter the possible shortcomings of this particular example, Leibniz seems to have captured an important strand in early modern legal thought, which has to do with the characterization of rationality operative on the level of maxims that constitute legal institutions. For example, Decio rejects the view that all legal rules should be regarded as something conventional. He contrasts merely conventional rules with rules that are an expression of the legal concept of “recta ratio.” Notoriously, the concept is difficult to translate, but as Gerald Bray has pointed out with respect to the usage of the concept in Cicero’s orations and legal writings it most plausibly can be translated as “right procedure.”
 Thus, for example, Cicero’s famous formulation “est quidem vera lex recta ratio naturae congruens, diffusa in omnes, constans, sempiterna, quae vocet ad officium iubendo, vetando a fraude deterreat …”
 could be translated (slightly modifying Bray’s version) as “For the true law is the right procedure that is in accordance with nature. It is diffused in everyone, is constant and eternal, calling to duty by its commands, and by its prohibitions dissuading from evil …” Decio uses the concept when he claims that, while it is sure that some rules are mere conventions, it is “equally sure that others which certain philosophers would like to dismiss as prejudices are in fact grounded in right procedure (recta ratio) and in nature.”
 This is what Decio suggests:   

It has to be distinguished … between rules that are constitutive for law, which bring forth legal actions and exceptions either on the basis of natural law or on the basis of positive law, and those secondary rules fabricated once the law is constituted such that they are derived from the practice and other sciences.

Unfortunately, neither Decio nor his contemporaries say anything general about how rules can be constitutive for law. However, in their discussions of particular rules, they give some useful hints. Take, for example, rule 3, which states that “the one is able not to want to do something who is also able to want to do it” (Eius est nolle, qui potest et velle). Decio comments:
Someone is said to want not to do something who was able to do it presently but did not do it then … And hence wanting not to do something does not hurt someone who cannot want to do it … and someone who does something that he cannot want to do is also said to want not to do it.

It would certainly be awkward to say that Decio here describes some variable cultural norm. Most plausibly, he can be taken to explicate a conceptual connection between “not wanting to do something” and “wanting to do something.” Such a reading is supported when Decio draws an analogy between the meaning of the rule and other conceptual connections: “the one is properly said to be silent who can speak: and the one is said to stop who has begun … and it is a general rule that privation presupposes a disposition.”

Or take rule 67 that states that “the one ceases to be a debtor for whom a just exception arises that does not clash with natural equity” (Desinit debitor esse is qui nactus est exceptionem iustam, nec ab aequitate naturali abhorrentem). Petrus Faber (Pierre du Faur, 1550-1612), another influential commentator on “The Rules of Law,” explains:
[T]he one is to be regarded as a creditor to whom something is owed on the basis of some legal act …; that is to say, without occurrence of a permanent exception. The one is to be regarded as a debtor … from whom something can be demanded against his will … Hence, someone who can elude the intention of the claimant through an exception ceases to be a debtor, because from him nothing can be demanded against his will …

Faber distinguishes exceptions that arise with respect to natural law—those that are based on equity alone
—from exceptions that arise in civil law, for example, in case someone else has paid the debt in place of the debtor.
 However, for him the connection between exceptions in civil law and equity is crucial:
it is not enough that it is not an exception that is temporary and that is just, i.e., accepted by civil law, and legitimate, but is also necessary that it is natural … One that is not natural, one that abhors from natural equity, does not remove a natural obligation but only a civil one.

Another good example for the constitutive function of rules is number 37, which states that “no one who can condemn is unable to absolve” (Nemo qui condemnare potest, absolvere non potest). Raevardus in his commentary on the same rule wraps up the idea as follows: “Someone has to judge to whom the free potency not to condemn solely, nor to absolve solely, but both to condemn and absolve has been given, which constitutes the potency of the judge …”
 Strikingly, in spite of his view that rules only have some probability, Raevardus here is explicit that the rule at hand makes a principle explicit that constitutes the legal institution of being a judge. Decio cautions the reader that there are senses in which the rule does not apply: 
Things stand differently when he cannot condemn due to a privilege of a person: for then he can absolve … because a privilege must not hurt the privileged … Secondly, it fails in criminal matters, because if the power to condemn is taken away, the power of absolving does not seem to be invalid … But this is so because absolving is more favorable … Even if an absent person cannot be condemned, an absent person can be absolved if his innocence has been established.

Nevertheless, he explains that the rule concerns the cases “where the same reason applies: as when there is a deficit in jurisdiction: for then for whatever reason someone cannot condemn due to a defect of jurisdiction, for the same reason he cannot absolve: for to condemn and to absolve belong to the same species of jurisdiction.”
 In this sense, the rule defines what jurisdiction consists in, and it clearly invokes several senses in which equality of reasons is constitutive for jurisdiction. Hence, to create an institution that has the function of always convicting or of always absolving would violate the demands of rationality. 
As a last example, consider rule 90, which gives the advice that “in all things, but especially in law, equity has to be respected” (In omnibus quidem, maxime tamen in iure aequitas spectanda est). Raevardus understands the rule as demanding the same rights in the same cases.
 This is why he believes that the rule holds:
Where … not all are equal, there is no equity, and the inequality itself excludes justice. And in this sense, in this rule in law equity is divided in no other way than a species from its genus. And to this understanding of equity also the praetor seems to refer in his admonitory edict with the title “That everyone should apply the same law to others that he wants to use himself.”
 

Again, the point that Raevardus wants to make seems to be a conceptual one: we would not call an instance in which equal cases are treated unequally an instance of justice. In this sense, the demand of applying the same laws to equal cases is a principle that constitutes the law.


Leibniz explicitly connects the rule that forbids seeking profit at the expense of damage for others with such a conception of maxims. In his view, this maxim is an example of the “fundamental Maxims, which constitute the law, and form the actions, exceptions, replications.” And he gives three characteristics of such maxims: they are “taught by pure reason;” hence, they “do not come from the arbitrary power of the state;” and finally they are constitutive of the law in the sense that they “constitute natural law”.
 Maxims of this kind thus genuinely complement rules based on convention. Leibniz brings together both the insights into the conventional and the non-conventional aspects of law when he concludes his discussion of rules of law as follows:

The point is that jurisprudence, when dealing with matters which are not explicitly treated by laws or by customs, is entirely grounded in reasons; for that part of it can always be derived by reason from the law of the land or, if not from that, from natural law.

Thus, there is a respect in which Leibniz agrees with Locke’s conventionalist view of positive law. However, he remains much more optimistic than the Locke of the Essays and The Reasonableness of Christianity about reason’s capacities to provide norms not only by arguing from laws or customs but—in a sort of default setting—also to provide norms by arguing from the demands of natural law. What is more, Leibniz believes that legal rules are not bound to express vague and confused insights into positive and customary law—which “brocards”, in his view, do—but that through a clarification of the rational core of such “brocards” we may be able to arrive at an insight into the legal maxims that articulate what constitutes natural law itself.  
4. Conclusion

At the beginning, I suggested that Leibniz’s objection that some maxims are constitutive of law has a specific source of inspiration in the tradition of “legal dialectics” or “legal topics”. Of course, this suggestion can be neatly combined with Leibniz’s Christian Neoplatonist conception of eternal moral truths emphasized by Wilson. Still, more proximately Leibniz’s objection reflects an attitude consistent with an influential strand in early modern commentaries on the Roman law tradition. And given Leibniz’s juristic training and his references to some of the leading early moderns thinkers on “Rules of Law”, his attitude toward legal maxims has also probably been informed by this strand of thought. In the Roman law tradition, maxims were understood as explicating what constitutes legal institutions that are in accordance with human nature. And Leibniz has been aware of the fact that Locke has overlooked this function of legal maxims. I have suggested that there may be a deeper reason for Locke’s oversight. The only place where Locke mentions maxims outside his discussion of metaphysical and mathematical maxims aligns maxims with fashions. For Locke, the maxims relevant for the language of virtue and vice belong to the realm of regionally diverging conventions. As we have seen, such a view of the role of maxims has close analogies in the conception of maxims as a kind of customs in the common law tradition. Clearly, the common law tradition integrates the view that reason excludes some practices from the realm of acceptable customs. Still, within the realm of acceptable customs reason’s function is understood to be instrumental in subsuming particular habits under the more general norms. Hence, both for the common law tradition and for Locke, culturally relative conventions play a crucial role for a kind of reasoning that subsumes special rules and special cases under more general rules. 
Leibniz certainly does not deny that many practical principles are conventional. And he is ready to accept that some reasons of jurisprudence are to be found in positive law and costumes. But like some prominent members of the early modern commentary tradition on “The Rules of Law”, he is aware that some legal maxims are meant to fulfill a quite different function: They are meant to express insights into legal institutions that are in accordance with human nature. Here, a different form of rationality comes into play: Reason has the function of formulating the conceptual connections that define legal institutions that fulfil the demands of natural law. For instance, the connections between the concepts of wanting to do something and not wanting to do something define the legal institution of voluntary action; the connections between the concepts of legal action and exception define the institutions of being debtor and being creditor; the connections between the concepts of the power of condemning and the power of absolving define the institution of being a judge; and the connections between the concepts of treating like cases alike and the concept of justice define what legal equity consists in. In this way, rationality is no longer restricted to subsuming particular rules and cases under more general rules; rather, rules of law explicate principles that, implicitly, structure existing legal institutions, and insofar as these legal institutions realize the norms of natural law, these maxims can themselves be understood as an expression of natural reason. If the foregoing considerations are on the right track, Leibniz’s criticism may have made a more substantial point concerning the role of rationality in law than Locke’s and Leibniz’s commentators may have realized.
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