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Abstract

Presumption plays a crucial, but still not well enough understood, role in early modern rationality. In early modern juridical thought, one finds two diverging intuitions concerning the role of presumption in cases of so-called “excepted crimes”—crimes that were perceived to pose a danger for the state and, for this reason, were exempt from the usual rules of juridical procedure. One intuition was that, in order to protect the state, torture is admissible in alleged cases of excepted crimes on the basis of mere presumption, even in the absence of indications against the accused. The other intuition was that presumptions are meant to protect the rights of the accused and therefore exclude torture in the absence of indications against the accused. In this article, I examine how these matters were discussed in a controversy between three early seventeenth-century Jesuits: Martín Antonio Delrío (1551-1608), Adam Tanner (1572-1632), and Friedrich Spee von Langenfeld (1591-1635). While Delrío developed natural-law arguments in favour of using presumptions for the purpose of protecting the state, Tanner and Spee developed natural-law arguments in favour of using presumptions for the purpose of protecting the accused. 
How should a legal system deal with crimes that are perceived as threatening the very existence of a state and the security of its citizens? Obviously, such crimes pose problems concerning suitable investigative methods that lead to useful juridical evidence. Typically, acts of treason or terrorism are planned in secret, so that many of the usual procedures of collecting and evaluating evidence are not available. Moreover, such crimes pose problems concerning the question of how to evaluate evidence once it has been obtained. One such problem has to do with the fact that the effects of such crimes are regarded as more dangerous for the state and its citizens than the effects of other crimes. Investigating such crimes, hence, might be directed more towards protecting the state and its citizens from the effects of such crimes and less towards finding just punishment for persons found guilty of these crimes. Investigating such crimes, hence, might invite modifications both in the methods of obtaining evidence and in the standards of evaluating it. Both academic supporters of weakening standards of evidence in cases of treason and terrorism and their critics have discussed whether the legal category of “exception” can or cannot be applied to such crimes.
 

These problems are far from being novel (even if some of the types of crime associated with them are), nor is the use of the category of “exception” unprecedented in discussions about crimes endangering the state. In early modern legal thought, crimes that pose a danger to the state were discussed under the category of “excepted crimes” (crimina excepta)—crimes that do not fall under the usual rules of legal procedure specified in written law.
 In the sixteenth and seventeenth centuries, not only crimes such as high treason, assassination, or the violation of princely sovereignty rights (lèse-majesté) were subsumed under this category, but also poisoning and witchcraft. In fact, many authors linked witchcraft so closely with poisoning that the two concepts became almost interchangeable. What matters for present purposes is not whether these crimes in fact posed a danger for the state (many magical practices most plausibly didn’t); rather, what matters is that there crimes were perceived as posing such a threat. Because they were perceived in this way, hard choices about how to overcome the difficulties to collect relevant evidence have to be made. One such hard choice concerns the permissibility and usefulness of judicial torture.
Much of the debate concerning the role of judicial torture in excepted crimes cases was cast in terms of a debate concerning the methodological concept of presumption. Put in a nutshell, a presumption was understood as a conjecture that was taken to be true unless and until contrary evidence becomes available. Presumptions fall under what Nicholas Rescher has recently called “tentative cognition”: they are cognitive states that are formed under conditions of uncertainty and that are (normally) taken to be revisable under specific conditions.
 As Giuseppe Mascardi (d. 1586) puts it in his enormous handbook on juridical proof: “Presumption is a conjecture, or a guess, in doubtful matters, derived from argument or indicia concerning what frequently takes place in the relevant circumstances.”
 And as Giacomo Menochio (1532-1607) explains in his equally massive handbook on presumptions: “An indicium is a conjecture that arises on the basis of something probable and non-necessary, from which truth can be absent but not the appearance of truth, and which sometimes captures the mind of the judge in such a way that it forces the conscience of the judge to decide according to it.”
 Menochio emphasises that indicia include conjectures based on visible signs and traces as well as other arguments concerning what has happened in the past.
 Since excepted crimes cases are typically fraught with uncertainty (both about who has done what and about what would be the best course of action for the state), it is hardly surprising that presumptions were invoked in the controversy over the use of torture in excepted crimes cases. Like in other cases of uncertainty, basing presumptions on indicia or other arguments was meant to guarantee the rationality of presumptions. In Mascardi’s succinct phrase, “the nature of presumption abhors the irrational.”
 Obviously, putting things in this way leaves it open whether the rationality relevant for presumption should be based on indicia alone or whether it also can be based on arguments that are independent of considerations concerning evidence. And in fact, much of the controversy concerning the role of presumption for torture in excepted crimes trials had to do with these different conceptions of the rationality of presumption.
In this essay, I trace the issue of torture and presumption the work of three early seventeenth-century Jesuits, who produced interesting contributions to the controversy over excepted crimes: the Spanish theologian Martín Antonio Delrío (1551-1608), who was active at the University of Ingolstadt; Adam Tanner (1572-1632), who held professorships in moral theology at the Universities of Munich, Ingolstadt, and Vienna; and the Paderborn-based theologian and poet Friedrich Spee von Langenfeld (1591-1635).
 The controversy between Delrío, Tanner, and Spee gives some illuminating insight into diverging early modern views on the rationality underlying the use of presumptions. While Delrío developed natural-law arguments in favour of using presumptions for the purpose of protecting the state, Tanner and Spee exposed a number of argumentative weaknesses of Delrío’s position and developed natural-law arguments in favour of using presumptions for the purpose of protecting the accused. As it turns out, Tanner’s and Spee’s views on the rationality of presumption go some way in undermining the idea that crimes perceived as a public threat should be categorised as “excepted”. The origins of the debate between Delrío, Tanner and Spee seem to lie, somewhat banally, in the academic rivalry between Delrío and Tanner. As Tanner recounts, while he was at the University of Munich he was commissioned with a referee report on the implications of natural law for witchcraft trials; however, as soon as it became clear that he would take a more liberal stance than expected by the authority that commissioned the report, the job was transferred to Delrío, who then, between 1602 and 1604, produced the report that he published as an appendix to his Disquisitiones magicae (1606).
 Tanner apparently kept on grumbling about the incident for more than the next two decades. At last, he resolved to include in his Theologia scholastica (1627) a long reply to Delrío, which was subsequently published as a separate tract in a collected volume of essays on ecclesiastic power. In the two anonymously published editions of his Cautio criminalis (1631 and 1632), Spee—who in contrast to Delrío and Tanner had extensive experience as a confessor to witchcraft suspects—took up many of Tanner’s arguments and developed a series of arguments of his own.
1. Concepts of Exception
Before going into the details of Delrío’s, Tanner’s and Spee’s writings, it will be useful to emphasise that the treatment of excepted crimes in sixteenth-century legal thought was by no means uniform. To be sure, in medieval legal thought, there was wide agreement that it is in the interest of the state to make sure that crimes get punished.
 There was also a wide agreement that in cases where it seemed to be in the interest of the state, it was also held to be permissible to dismiss ordinary rules of juridical procedure, thus creating the category of excepted crimes. However, the obvious question arising at this juncture was: Which legal rules exactly should be modified or abandoned in favour of the interest of the state? By the sixteenth century, three fundamentally different concepts of exception had crystallized:
(1) Punishment-related exception. Discussing the view that in severe crimes it is allowed to transgress the laws, Rolando a Valle (d. 1561), a lawyer often cited in early modern sources as a proponent of this concept, remarks: 
[T]his view applies to punishing, that is, when it is established that the accused is guilty and a true criminal; but it does not apply to the way of proceeding: because during the trial one does not yet know whether the accused is a criminal, for as long as the defence is pending, we cannot yet say that we are in the presence of an enormous crime, but only in the presence of the imputation of an enormous crime.
 

Thus, according to this concept, the person found guilty of an excepted crime can be punished more severely in proportion to the damage that actually occurred due to the potential danger to the public that such crimes pose. However, according to this concept of excepted crime, this deviation from the generally accepted legal regulations does not affect the earlier stages of the trial. There, all of the usual procedural rules remain in force or, as Rolando a Valle puts it, “The formal rules that are followed in other crimes are followed in atrocious crimes.”
 
(2) Exception as relating to peripheral procedural rules. The work of Tiberio Deciani (1509-1582) is often quoted in early modern texts as a characteristic expression of this second concept. Deciani allows changes in the procedural rules that apply to excepted crimes. For example, he suggests that in cases of lèse-majesté criminal investigation against someone may be initiated on the basis of denunciation alone, even in the absence of indicia.
 He also accepts that formal rules have to be adapted to the need for a relatively fast completion of the trial—e.g., by having only one hearing of witnesses instead of three hearings
—as well as to the need for overcoming unusually strong difficulties in collecting evidence—e.g., by admitting minors (of age 14 to 24) as witnesses.
 But do these changes imply that torture of suspects without sufficient indicia would be permissible? It does not seem to be the view of Deciani, who cautions: “It is certain that one can more easily and on the basis of lighter indicia proceed to investigation than to torture.”
 Thus, according to the second concept of exception, changes are restricted to procedural rules that are peripheral in the sense that they leave elementary rights of the defendant (such as the right of not being tortured without strong indicia) intact. 

(3) Exception as relating to procedural rules for torture. The third concept is based on the idea that in excepted crimes trials the usual methods of evaluating evidence relevant for proceeding to torture can be set aside. It is only when we turn to this concept that we encounter an understanding of excepted crimes as a category that allowed a deviation from the generally accepted conditions for and limitations of torture. Generally, the rules of evidence relevant for torture were clearly distinguished from the rules of evidence relevant for conviction. Torture was regarded as a means for extracting additional evidence taken to be necessary for conviction. Hence, by definition the evidence required for torture was by itself regarded as insufficient for conviction, or, vice versa: if there was evidence sufficient for conviction, applying torture was regarded as illegitimate. There was wide agreement that, due to the severity of the accusation, in criminal matters stronger evidence was required than in civil matters. In particular, for torture in criminal trials usually evidence amounting to so-called “half-full proof” (probatio semiplena) was required (e.g., the testimony of a witness of impeccable reputation).
 A highly influential case of the evidence-related concept of exception is found in the work of Mascardi, whom I mentioned at the beginning of this paper. Mascardi notes that it is a well-entrenched view that “[w]itnesses who are otherwise unsuitable are admitted in those crimes that the doctors call excepted crimes”—including persons convicted of perjury and excepted crimes.
 Moreover, he holds that excepted crimes constitute an exception to the rule that “no-one is to be tortured unless there are legitimate indicia against him.”
 What, in his view, motivates this tradition is the practice in Roman law of applying torture without strong indicia in cases of high treason and related crimes: 

The aforesaid does not apply to atrocious crimes, in which torture is applied on the basis of a lighter indicium … And thus a slave is tortured in the place of his master in cases of lèse-majesté, fiscal fraud, adultery and other crimes of this kind, on the basis of the presumption alone that he knows about the deeds of his master.
 

Only according to this third concept of exception, the change of procedural rules in excepted crimes cases allows proceeding to torture without strong indicia. And it is exactly the abandonment of the requirement of strong indicia for torture that transfers much argumentative weight to the concept of presumption. Much of Delrío’s discussion of excepted crimes can be understood as an attempt (even if a highly problematic one) at justifying why presumptions could replace the requirement of strong indicia in decisions concerning judicial torture. 
2. Delrío on Presumptions, Torture, and Excepted Crimes

In the extended discussions of juridical proof in the second volume of his Disquisitiones magicae, Delrío emphasizes that the basis for departing from the procedural rules of positive law must be a conception of non-written norms of justice prominent in natural law theories: the concept of natural equity (aequitas naturalis).
 Natural law theorists widely agreed that natural equity is founded on a natural capacity of the human mind—“natural reason”—to distinguish between what is just and what is unjust.
 Accordingly, Delrío argues that the criterion of natural equity ultimately is the conscience of the judge.
 This is why the evidence relevant in excepted crimes belongs not to the category of proof (probatio) but rather to the category of indicium.
 It belongs to what is suitable “to fully persuade” (ad plene persuadendum) the judge.
 And persuasion does not have to do with some objective quality of the evidence, as in proof, but with a subjective state of the judge’s mind. Natural equity, thus, opens wide possibilities for deviation from the accepted rules of evidence. But while natural equity was traditionally used as a tool for protecting the innocent, Delrío turns it into a tool for protecting the state and the public good.
 This can well be seen in the way in which he uses the traditional rule of law that “doubtful cases have to be interpreted in favour of the better part”.
 He is very much aware of the fact that “in favour of the better part” can be understood in various ways. Take the following remarks by a sixteenth-century commentator on the rules of law, Girolamo Cagnoli (1492-1551): 

[E]ven if a priest who embraces a woman is presumed to do this for the purpose of benediction, this is to be understood under the condition that there is no stronger presumption to the contrary, which can be derived from the habit and quality of the persons involved.
 
Cagnoli adds that “the rule does not apply to what relates to the dangers for the souls, because then the interpretation has to be made towards the better, the safer part. For this is the better part.”
 Both types of qualifications are accepted and developed further by Delrío: 
I deny that the negative view is milder with respect to the state and the public good, even if it is milder with respect to the denounced person; however, the judge must rather consider what is more useful for the state. And the judge does not always have to follow the milder or more favourable opinion. For this rule fails where there are sufficient signs and indicia that tell us that we have to follow the less favourable interpretation, which also applies to matters of conscience …

Delrío suggests: “What if we say that, in any case, it is the truest and safer option for the judge to presume that the denunciation is true rather than to presume that it is false?”
 But how could this suggestion be argued for? While for the tradition summarized by Cagnoli would require that the presumption against the accused would have to be based on concrete indicia concerning the accused, Delrío’s point seems to be that such a presumption can be formed quite independently of any indicia. And while for the tradition summarized by Cagnolus the only situation where presumptions against someone can be formed without the need of indicia is restricted to matters of conscience, Delrío intends to apply such a rule to cases at worldly trials. Delrío seems to have been aware of the problems faced by his suggestion because he offers a series of arguments. For present purposes the following two are most pertinent. The first argument aims to show that, even in the context of a worldly trial, questions of conscience are involved, too, and that therefore the presumption against the accused “is more useful for the denounced person. For there happens to be hope that the tortured confesses a crime and thereby his soul will be saved: but if he is not tortured, it is to be feared that he dies without confession and will be condemned.”
 The second argument aims to show why, apart from questions of conscience, in excepted crimes there is no need for concrete indicia in order to form a presumption against the accused:  

This is by far more useful for the state …; and even if this is not safer and more probable, nevertheless the judge can confidently embrace this opinion. Because as often as there are two probable, but contrary opinions, the judge is allowed to follow either of them, and is not held to follow the more probable one, especially if he judges that the other opinion will be useful for the state … 
  

The claim that it is entirely up to the discretion of the judge to choose between options as long as they have some probability may be seen as an application of Delrío’s view that, ultimately, in cases of excepted crimes the conscience of the judge should be informed by natural reason. What natural reason demands, according to Delrío, is a decision in favour of a less probable option if this decision is in the interests of the state. As he argues, proceeding in such a way against persons suspected of excepted crimes is useful for the state because it helps to prevent that such crimes become “contagious”.
 Delrío also backs up this view with an argument from tradition when he invokes the principle, going at least back to Baldus de Ubaldis, that “in excepted crimes (to which magic belongs) also the quantity and quality of torture depends on the choice of the judge.”
 In fact, Baldus believes that no general rules can be given concerning which indicia are sufficient for torture; in his view, evaluating evidence ultimately is the task of the judge. So far, Delrío’s natural law argument seems to be compatible with Baldus’s reluctance to give clear definitions of the indicia required for torture. Nevertheless, Delrío overlooks the fact that Baldus demands that these indicia fulfill a formal criterion: they have to be of a kind that is capable of being “a part of a clear proof” (pars probationis clarae). In this sense, he maintains that what is required for proceeding to torture are indicia quasi demonstrativa.
 So it is highly misleading to ascribe to Baldus the view that determining the quantity and quality of torture is a matter of the discretion of the judge tout court. 
But not only the way in which Delrío invokes Baldus seems to be inconclusive; there are also other problematic aspects of Delrío’s treatment of juridical evidence. Delrío believes that the testimony of persons of bad reputation is admissible in excepted crimes trials since other testimonies will hardly be available. The standard view as documented in Menochio’s De praesumptionibus (1587) was that the testimony of a single witness of good reputation is sufficient for proceeding to torture,
 that the testimony of a single accomplice is sufficient for proceeding to torture only when there are additional, independent indicia,
 and that the testimony of an accomplice who previously was condemned of perjury is inadmissible.
 Delrío accepts the traditional view that natural law excludes taking into account testimonies by mortal enemies of the accused.
 However, he undermines this traditional view by demanding full proof for the enmity of the witness. He argues that such enmity deviates from the natural state of human beings. Therefore, natural law tells us that enmity cannot be presumed. Consequently, presumptions of enmity are insufficient for excluding the testimony of a witness.
 In this context, Delrío discusses the following objection:
Not even in excepted crimes does the testimony of a single unsuitable and insufficient witness constitute an indicium for torture, as commonly everyone accepts. Therefore, also not several of them … For the unsuitability and insufficiency of witnesses is not removed or supplemented by their multitude. For two or more that are in their kind imperfect, cannot ever make a perfect whole …

To refute this argument, Delrío again invokes natural reason: “But this argumentation, even if it seems to be acute, is contrary to the common sense even of the uneducated, whom the light of human reason tell that one should believe more the rumour and word spread by many persons than those by a single person.”
 Delrío concedes that the testimony of a single witness of bad reputation is in itself doubtful. But he distinguishes two kinds of reasons for why a witness is “infamous.” The first kind belongs to natural law and comprises cases of mental impairment. Such reasons cannot be overcome in principle. The second kind of reasons belongs to positive law and comprises cases of previous convictions, including convictions of perjury and excepted crimes.
 And these reasons do not deprive witnesses of all credibility: 
We speak about these witnesses who are unsuitable in a certain respect, and of each of whom produces some presumption, even if only a mediocre one, in the mind of the judge; but several of them who affirm the same have together a stronger influence on the mind and the inclination to believe, such that from the statements and presumptions of several witnesses taken together collectively there arises a single indicium or proof that can appear to the judge to be sufficient for torture.

What is more, in Delrío’s view, torture can “purge” witnesses from strong presumptions against their credibility. One might be reminded here of the fact that the borders between exorcism and torture in witchcraft trials were often blurred.
 But Delrío does not argue that the evil in witnesses can be fully exorcised through torture, even if the thinks that the evil in witnesses can be put under control by applying further evil. Rather his argument relates specifically, even if perversely, to the theory of juridical argumentation: In his view, the initial presumption that witness of bad reputation will lie gets overruled by another presumption, which he believes belongs to the law of nations (ius gentium), namely, the presumption that persons under torture tend to tell the truth.
 He suggests that we should not believe witnesses of bad reputation when interrogated before torture, but rather we should believe them when interrogated after torture. Because, in his view, torture makes a difference as to the credibility of witnesses, after torture the testimony of persons found guilty of witchcraft is sufficient for torturing (even if not for condemning) another suspect.
 
3. Tanner and Spee on Presumptions, Torture, and Excepted Crimes
Obviously, for Delrío presumption always works against the person accused of an excepted crime but never in favour of such a person. According to his view, this is exactly what should be the case in order to protect the public well-being. Apparently, something has gone terribly wrong in his thought. But what exactly? Tanner’s answer is: The lines of thought developed by Delrío are far from being supported by natural law and natural reason; rather, they go against natural law and natural reason. Accordingly, some of the most compelling objections against Delrío found in Tanner concern the role of presumptions in natural law.
 
Tanner acknowledges that in excepted crimes the usual methods of proof are more difficult to apply and that the state has a particular interest in preventing these crimes from spreading further.
 Nevertheless, he takes it to be a universally accepted principle that even in excepted crimes “the judge must follow the order and procedure of judgement, which is in accordance with reason and natural equity …”
 Tanner also takes it to be a universally accepted principle that even in excepted crimes “the judge must proceed in a way such that the trial does not … pose moral and frequent dangers towards the innocent.”
 The formulation is somewhat awkward since it combines the two quite dissimilar categories of “moral dangers” and “frequent dangers”. The latter is quite easy to understand. A juridical practice that, as in the early modern witchcraft trials, in an exceedingly high number of cases led to the persecution of innocent persons, it frequently puts innocent members of a community into danger. Moreover, Tanner points out that it is not only a danger for the innocent but also a danger for the ecclesiastic institutions themselves: if the number of innocent victims accumulates, this fact itself undermines the reputation of the Christian religion.
 But what does he have in mind regarding the category of “moral dangers” to the innocent?
Actually something very interesting. Tanner points out that being accused of an excepted crime not only brings with it obvious danger for the physical well-being and existence of suspects. It also destroys their moral reputation (and, in Tanner’s view, that of their families).
 Tanner applies this point to the question of why fighting excepted crimes cannot be equated with conducting war. On first sight, one might find equating them attractive since, in both cases, some innocents die together with the guilty. So, why shouldn’t we think of the death of innocent victims of excepted crimes trials in the same way as we think of collateral damage in warfare? After all, the death of innocent victims of excepted crimes trials could be regarded as a side effect of the legitimate quest for protection against persons actually guilty of such crimes. Tanner argues that the similarity breaks down for two reasons: First, in the case of warfare, innocents die as a consequence of action against legitimate targets of violence. Hence, action against the innocents is indirect: it is a causal consequence of action against the guilty. By contrast, Tanner argues, legal action against any suspect is direct action. And no direct action can be categorized and thereby exculpated as collateral damage.
 Second, while excepted crimes trials are no less deadly for the innocent than military operations, military operations do not destroy the moral reputation of innocent victims and their families. Hence, while physical danger to the innocent is common to warfare and excepted crimes trials, moral danger is specific to the latter. Because excepted crimes trials pose an additional danger of a different kind, the death of innocents in such trials cannot be justified in the same way as the death of innocents in warfare.
 For both reasons, the fight against excepted crimes cannot be understood as a war on excepted crimes.
And because the judge otherwise must decide in favour of the less harsh option and favour the defendant rather than the plaintiff … there is no reason why the judges should not incline towards this opinion rather than its opposite; in particular, if one considers that even if the opposite opinion seems to contribute to the search for justice and the common good, nevertheless if one sees the circumstances and the fact that the hope for the common good is not that big, it seems on the contrary that from the practice of the opposite opinion a present and certain danger for the innocent follows … 
  

Invoking the presumption in favour of the accused is a perfectly well entrenched practice in sixteenth-century legal thought. As Andrea Alciato (1492-1550), the author of one of the most influential early modern works on presumption, informs us, 
Aristotle elegantly set down the reasons for this presumption in his Problemata 29, 13. The first reason is that the plaintiff always can and must appear in court well prepared. With the defendant, things are different, and therefore he is likely to overlook something that is relevant for his defence … The second reason set down by Aristotle is that such a presumption favours liberation, hence it should be chosen as the more humane one … But that it is the more humane one, he proves with the consideration that, when reasons are in conflict with each other, it is better to acquit a guilty person than to condemn an innocent.

Alciato reports that by some lawyers the suggestion has been made “that this rule does not have an application in the preparatory stages of the trial because in them we favour the plaintiff more than the defendant.”
 But Alciato unambiguously rebuts this suggestion: “I don’t like this limitation because the reasons of this rule apply generally …”
 Tanner’s line of argument defends the applicability of this insight to the preparatory stages of excepted crimes trials.
If the aim of protecting the state and its citizens cannot justify the deaths of innocents in the excepted crimes trials in the same way as in situations of warfare, there is no justification for deviating from the accepted rules of evidence. As in all other crimes, the testimonies of suspected accomplices should be suspected of falsity or, as Tanner puts it, the “presumption of falsity” applies to them.
 Take the case of witchcraft. Then the persons taken to be accomplices are either witches themselves, or they are not. In the latter case, they don’t know anything about the alleged crimes and everything they testify is false.
 But if they are witches, then there is a justified presumption (justa praesumptio) that they are persons who want to bring damage upon everyone and especially on the innocent.
 Due to this presumption the following rule applies to the testimonies of suspected accomplices: “If the hate of a witness or prosecutor is proven by natural law or presumed by law, this makes the denunciation or testimony null and void.”
 Far from Delrío’s view that the burden of proof for mortal enmity of a witness falls on the accused because there is no natural presumption of enmity, Tanner argues that if a witness is suspected of witchcraft, there is a natural presumption that the witness will hate the person denounced.
 Finally, Tanner disagrees with Delrío that torturing witnesses could overrule an initial presumption against their credibility: “Nor does torture alone suffice to defeat this presumption; for they have to undergo it … whether or not they denounce the guilty or the innocent; therefore it is not credible that torture induces the mind of a witch to denounce only the guilty but not the innocent.”
 Hence, torture does not contribute anything to overruling the presumption that such witnesses will want to tell lies in order to bring damage on the innocent.
 On the contrary, the weakness of denunciations by suspected accomplices gives strong support to the presumption of innocence of the accused.
 And in fact, leading sixteenth-century jurists accepted the presumption of innocence. For example, Menochio writes that “everyone is presumed to be innocent;”
 and, conversely, Alciato demands that “never the presumption that a crime has been committed be formed.”
 
In many points, Spee’s Cautio criminalis follows closely Tanner’s line of argument. There are, however, several respects in which Spee goes beyond Tanner. One such point concerns the positive demands of natural law. Tanner takes up the traditional view that natural law demands that no one be denied the opportunity of defence. For example, the Neapolitan lawyer Tommaso Grammatico (1473-1556), who was widely cited on this issue, writes: “[I]n criminal cases defence cannot be denied … For it belongs to natural law that in criminal cases everyone defends himself in matters of life and death, & and the sweetness of living is natural …”
 Tanner gives a distinctive turn to this idea: In his view, the demand that defence cannot be denied implies that if the accused is illiterate, the possibility of defence by a competent person has to be granted since otherwise the right of defence would be effectively denied.
 It also implies that the widespread practice of putting to torture persons suspected of excepted crimes immediately after arrest is contrary to natural law because the distressed state of mind of the tortured in fact makes a coherent defence impossible.
 Spee accepts these arguments and even goes beyond them. He holds that natural law not only demands the possibility of defence in cases of excepted crimes but even more so in such cases:

[T]he greater the need to defend yourself and the greater the evil against which you are defending yourself, the more unjust is it to deny a defence. For example, if it is granted by natural law that I cannot be prevented from defending myself against a knife blow, then all the less can I be prevented from defending myself against a cannon shot. Therefore it follows that if I derive from nature the right to defend myself and clear myself of a lesser crime, then all the greater is my right to defend myself and clear myself of a greater crime …
 
In Spee’s view, this argument has the further consequence that the more serious an accusation is, the more capable should the lawyers in charge of the defence be.
 Likewise, Spee acknowledges that excepted crimes usually are more difficult to prove than other crimes but he does not regard this as a sufficient reason for weakening the standards of evidence necessary for torture. As he argues, the reasons for requiring strong evidence (a so-called “almost-full proof”) for proceeding to torture are the same in all crimes, namely, the severity and danger of torture.
 Hence it is a demand of “right reason” (recta ratio)—the natural rational capacities of all humans postulated by the ancient natural law theorists—to apply the same standards of evidence everywhere.
 On the contrary, if a crime is secret, evidence is more difficult to come by than in other crimes. Hence, “there is need for stronger, not weaker, proofs so that it can be fully or almost-fully proven.”
 Moreover, even if evidence has been obtained that, taken in isolation, would be regarded as sufficient for proceeding to torture, two further rules concerning presumptions apply: (1) If at the same time there are presumptions for and against torture that are of equal weight, it would not be justified to proceed to torture, since two presumptions of equal weight mutually cancel themselves out.
 (2) If at the same time there are presumptions for and against torture with the presumptions in favour of torture having a slight preponderance over the presumptions against torture, it still would not be justified to proceed to torture because the general presumption of innocence has to be taken into account as well.

A further addition to Tanner found in the Cautio criminalis concerns the role of testimonies of suspected accomplices. Like Tanner, Spee believes that such testimonies cannot be prejudicial for the accused. While some of the reasons he adduces coincide with Tanner’s, he also discusses an interesting objection not taken into consideration by Tanner: Is not the coherence between testimonies of several witnesses a sign of truth? Spee argues that such coherence can be explained differently. Imagine that several witnesses come from the same remote rural area little known to the prosecutors themselves. The witnesses will share a lot of knowledge about the details of the life in this rural area. In particular, they will be able to relate a wide variety of events known only by members of their rural community relevant to the alleged crimes. Since the events in their community are known by all of them alike, their stories will tend to display a high degree of coherence. Nevertheless, as far as the alleged crimes go, the information given by them is entirely unreliable.
 This is why neither internal nor external coherence of the testimonies of suspected accomplices, even after torturing the witnesses, give rise to presumptions sufficient for torturing the accused. 
4. The Demise of the Concept of Exception
By now it should be obvious that the methodological concept of presumption played a crucial part in early modern controversies over the role of evidence in cases of excepted crimes. The controversy between Delrío, Tanner and Spee can well be understood as a clash over intuitions concerning the rationality of presumptions. Recall that, according to the definition presented by Mascardi, the rationality of presumption could be a matter of the use of indicia or a matter of the use of arguments. And obviously, this definition leaves it open whether the relevant arguments could be ones that function independently of any considerations of evidence. Delrío seems to opt for a conception of evidence-independent, goal-directed rationality. He believes that the traditional view that in cases of excepted crimes presumptions can be based on the testimony of infamous witnesses is an expression of natural reason because forming presumptions in this way is an effective tool in protecting the state and its citizens from such crimes. This is why he believes that legal argumentation should separate the goal of “security” from the goal of justice. For him, the ultimate justification of such a line of argument was what he regards as the highest rule of natural law—that the well-being of the state is the first law. 

Tanner and Spee question the coherence of such a line of argument. Their penetrating criticism shows why using presumption as recommended by Delrío undermines the very aim of protection in various ways: it creates immense physical and moral dangers for the innocent; it is prone to produce misleading intelligence; and it is destructive to the reputation of the Christian religion and its values. None of this can be regarded as useful for the state. At the same time, their criticism shows that the usages of presumption recommended by Delrío not only go against rules of positive law but also against natural law—hence, both against natural reason and against natural equity. In their view, protecting the state in an effective way presupposes a commitment to standards of juridical evidence that would obviate dangers for the state and violations of natural law at the same time. As Spee puts it: “You must help the state, I do not deny it, but in a way that you do not struggle against reason, nor injure anyone’s natural rights …”
 

Thus, in Tanner’s and Spee’s hands the methodological concept of presumption becomes a powerful tool for defending existing rules of evidence and, in Spee’s case, even for raising the standards of evidence proportional to the severity of the accusation. But if the existing standards of evidence apply to such cases or are even thought of being in need of being raised, the category of “excepted crimes” loses its significance. Tanner and Spee did not miss this implication of their views on the role of evidence in witchcraft trials. Spee argues that the concept of “excepted crimes” could be applied during the trial only if the accused gave a voluntary, non-enforced confession at the beginning of the trial. If the accused did not give a voluntary, non-enforced confession at the beginning of the trial, the concept cannot be applied because it has not yet been established that the accused actually committed the crime.
 Thus, Spee’s discussion of presumption provides support for the line of argument we encountered in the work of Rolando a Valle: the category of “excepted crimes” is not applicable to the procedural rules for criminal investigation. Tanner goes one step further. He argues that since the rights of juridical defence are based on the natural right of self-defence, and since respecting the rights of juridical defence requires upholding the usual standards of acquiring and evaluating evidence, the distinction between “excepted” and other crimes cannot be based on natural law: “In what belongs to natural law, there is no distinction between excepted and non-excepted crimes.”
 In this way, Tanner and Spee give some strong reasons for thinking twice about whether the category of “exception” is applicable to crimes that are regarded as a danger for the state.
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