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ABSTRACT: A nation commits mitigated aggression by threatening to Kkill
the citizens of a victim nation if and only if they do not submit to being ruled
in a non-egregiously oppressive way. Such aggression primarily threatens a
nation’s common way of life (CWL). According to David Rodin, a war against
mitigated aggression is automatically disproportionate, as the right of lethal
self-defense only extends to protecting against being killed or enslaved.
Two strategies have been adopted in response to Rodin. The first strategy
grants that CWL is insufficiently valuable to lethally defend, however, other
considerations can satisfy the proportionality requirement. | argue that this
strategy is not persuasive. The second strategy argues for the sufficient
value of CWL. This, however, fails to answer the forceful ‘benign dictator’
objection. | respond to this objection by grounding the proportionality of
a defensive war in the value of what Phillip Pettit calls ‘anti-power".

KEYWORDS: Anti-Power, Defensive War, Mitigated Aggression, Propor-
tionality, Self-Defense

INTRODUCTION

ay you are taking a stroll in the park and an attacker suddenly tries to kill you.

There’s a strong intuition that you are permitted to kill your attacker if that
is the only way to save your life. Now consider a different case where you are
kidnapped and made to be a slave. Many people would seemingly claim that you
are permitted to kill the assailant if that were the only way to escape, but seem-
ingly a good number of people would also claim their intuitions are less strong
than in the previous case; and it seems that more people than in the previous case
would deny that you are permitted. Let’s change the case again and say someone
will kill you if you don’t allow him to slap you or if you don’t hand over your
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car (you are confident that he will let you live if you give him what he wants). I
suspect that a good of number of people would be inclined to think that you are
not permitted to kill your attacker here. The point of these examples is to illustrate
that it’s not obvious that the right of lethal self-defense extends to everything that
we highly value. Sometimes killing aggressors is seemingly a disproportionate
response to their aggression: the harm given them is excessive compared to the
harm that they threaten.

Consider the realm of nations and assume that a nation exercising its right to
national-defense just is the people of that nation (usually its soldiers) collectively
exercising their right of self-defense.! Say one nation invades another but the goal
ininvading is not to commit genocide, nor is it to enslave the victim nation. Rather,
the goal in invading is to conquer and rule. Like the robber, the aggressive nation
will kill the citizens and soldiers of the victim nation if and only if they resist being
ruled. And again, being ruled in this case doesn’t consist in being the property of
a brutal, oppressive regime. Call this kind of aggression, mitigated aggression.?
What mitigated aggression threatens is a nation’s political sovereignty and perhaps
cultural integrity, in short, a nation’s common way of life. The question is whether
a nation’s common way of life is sufficiently valuable so that the right of lethal
self-defense extends to it. It's not obvious that it does, for again, it's not obvious
that the right of lethal self-defense extends to everything that’s highly valuable.

David Rodin says that we are hard pressed to claim that the right of lethal
self-defense extends to a nation’s common way of life. For Rodin, this right doesn’t
extend beyond protecting against being killed or enslaved and the burden of proof
is on those who think it does.?

In the literature, two main strategies have been adopted in order to shoulder
this burden of proof. Proponents of the first strategy, Jeff McMahan and Thomas
Hurka, grant Rodin the premise that a nation’s common way of life by itself is
insufficiently valuable to defend via lethal force. They claim, however, that other
considerations can still render a defensive war against mitigated aggression pro-
portionate. In the first part of this paper I discuss their three specific arguments
and conclude that they are not persuasive.

The proponent of the second strategy, Deane-Baker Peter, seeks to show thata
nation’s common way of life by itself is sufficiently valuable to defend via lethal
force. He has seemingly shown this but he fails to answer a common objection,
which states that many (perhaps most) cases of mitigated aggression actually
leave a nation’s common way of life sufficiently intact. In the second part of this
paper I briefly discuss Baker’s argument and the objection to it; I also suggest an
answer: the issue is ultimately subjugation as opposed to the value of the com-
mon way of life. A mitigated aggressor can still subjugate a victim nation even
if it doesn’t actually interfere extensively with its common way of life. The right
of lethal self-defense, moreover, can be exercised to thwart subjugation, thus a
defensive war against mitigated aggression can be proportionate.
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JUS AD BELLUM PROPORTIONALITY

Before analyzing the three arguments by McMahan and Hurka, I will briefly
discuss the nature of proportionality relevant to this paper and its relation to
warfare. I take the jus ad bellum (justice of war) proportionality requirement
to be saying the following: the resort to defensive war is disproportionate (and
therefore unjust) just in case the total amount of expected evil that stems from
the relevant bad consequences of the war greatly outweighs the total amount of
expected goodness that stems from the relevant good consequences of the war.*
This conception of ad bellum proportionality is not uncontroversial. Some, for
example, would drop the term “greatly” from this conception; and some claim
a war is disproportionate just in case the total amount of goodness does not out-
weigh the total amount of evil.> Whatever the precise conception of ad bellum
proportionality, my claim is that the three arguments below have not shown that
a defensive war against mitigated aggression can be proportionate.

The Good and Bad Consequences of War:

But what are the relevant good and bad consequences of a war that are to be
weighed against each other in the proportionality calculus? Traditionally (and
intuitively) there is no distinction between an evil consequence of war and a
relevant evil consequence of war.® When assessing the overall justification of a
resort to war, all of the bad effects a war may cause—the death and suffering of
civilians, the damage to infrastructure, the destruction of the environment, for
example, need to be weighed against the relevant good effects to be achieved.”

Of particular interest to this paper is the question of ‘what is to count as a
relevant good effect of a defensive war’? A relevant good that is to be counted in
the proportionality calculus is the achievement of the just cause. Many just war
theorists agree that a war that has a just cause is a defensive one (and only a de-
fensive one) that is waged in order to protect people from having their political
or basic human rights violated.

But are there other good effects of war that can be factored into the propor-
tionality calculus? What if a resort to defensive war would likely deter other
nations from committing aggression? Or, similarly, what if a defensive war not
only defeats (or pushes back) the aggressive army, but incapacitates it so as to
prevent it from committing future aggression? What if resort to war brought about
scientific advancement, or a world wide economic boom, or the satisfaction of
many soldiers who are anxious to defend their country? Perhaps we can label the
realization of these things as good, but the question is whether or not they should
count as relevant goods to be weighed against the evils of a particular war. It is not
obvious to me that any of these should be counted as relevant goods. This seems
especially true concerning the benefits of desire fulfillment as well as scientific
and worldwide economic advancement. It's hard to see how these things could
ever contribute to the justification of maiming and killing.®

McMahan and McKim argue that the benefits of deterrence and incapacitation
can count as relevant goods. They do this by distinguishing between a sufficient
and a contributing just cause for war.® A sufficient just cause is one that, by itself,
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satisfies the just cause condition for justified warfare. Thus, defense against ag-
gression (whether it is defending one’s own countrymen or citizens of another
country) counts as a sufficient just cause. Here the goal, which is all things equal
permissible to pursue by means of war, is the defeat of the aggressive army; fend-
ing the enemy off so that they either choose to discontinue the aggression, or are
(for the short term) incapable of continuing the aggression.

Contributing just causes do not by themselves satisfy the just cause condition
for warfare, but they do contribute to the justification of warfare once a sufficient
just cause is established. The goals of incapacitating (or we might say disarming)
the aggressive army so as to prevent it from committing future aggression, as well
as deterring other aggressive nations are thought to count as contributing just
causes. Incapacitation and deterrence, then, are thought to be relevant goods to be
achieved by warfare; and thus qualify to be a part of the proportionality calculus.!

But why think that a nation that possess a sufficient just cause for war is permit-
ted to pursue the goals of deterrence and incapacitation by means of war, even if
pursuing these additional goals requires military force that goes beyond what is
needed to merely realize the sufficient just cause? For McMahan and McKim, the
justification can be found when we examine the practice of punishing criminals."

There are a number of different reasons why law enforcement seeks to pun-
ish criminals by incarceration. Two primary reasons include incapacitating the
convicted criminals from committing further crimes as well as deterring other
would be criminals from committing the same or similar crimes. The idea is that
the sentence handed down to a criminal is harsher than it would have been had
deterrence and incapacitation not been ends to achieve through punishment.
Once someone does commit a crime, the goal of punishment goes beyond merely
keeping him from committing crime in the short term. The goal now includes
taking measures so as to keep him from doing it again in the long run as well as
dissuading other would be criminals. In the same way, once a nation has com-
mitted aggression on another (making it so the defending nation has a sufficient
just cause for war), a nation is permitted to wage a defensive war with the goal
of not only thwarting the aggression, but of disarming the aggressive army and
deterring other would be aggressors.

THE ARGUMENT FROM CONTRIBUTING CAUSES

So how does this discussion relate to the view that defensive war against mitigated
aggression can be proportionate? We could claim that a defensive war against
mitigated aggression can be proportionate given that deterrence and incapacita-
tion are to be counted in favor of such a war being proportionate. We concede
that the harm to be avoided while serious (well grant that we have a sufficient
just cause) is not serious enough to warrant the killing of anyone who threatens
the harm. However, when we realize that a defensive war against mitigated ag-
gression can also accrue the benefit of deterring other would be aggressors and
incapacitating the actual aggressor, it’s possible for the defensive war to become
proportionate. Other bad consequences could in the end render the defensive
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war disproportionate, but a defensive war against mitigated aggression is not
necessarily disproportionate.'

This argument problematically utilizes an analogy with punishment given
that national-defense just is the collective form of self-defense. The differences
between punishment and self-defense are significant. Some think, for example,
that legitimate punishment requires that the one punishing have the appropri-
ate authority over the one being punished. The point is that we can’t claim that
something can be true in situations of collective self-defense because it also true
in situations of punishment.

In fact we do not think that a part of our goal in employing defensive force on
an attacker is both to prevent him from harming us (and/or others) in the future
and deter others from aggression. Rather, our goal is simply to prevent an at-
tacker from harming us (and/or others) in the present. The necessity requirement
on self-defense, for example, seemingly rules out conceiving of incapacitation as
part of the goal of self-defense. Necessity roughly requires that an action I un-
dertake in order to protect X is the least harmful means of protecting X."* If I can
escape my attacker by knocking him unconscious rather than paralyzing him, I
must do the former, regardless of the good consequences that may result if I do
the latter, e.g., incapacitating my attacker so he is unable to hurt me or others in
the future. (Again, the assumption is that the victim nation [or state] is not an
agent in its own right, holding and exercising rights of its own, e.g., the right of
national-defense. Thus I take it that a victim nation carrying out a defensive war
is not the type of thing that can have goals that are different than the goals of the
persons that both comprise the nation and carry out the war)."

Problems remain even if we grant that deterrence and incapacitation qualify
as relevant goods of a defensive war. Killing a thief in order to stop him from
stealing my car seemingly constitutes a disproportionate use of force. Surely by
killing him he would be incapable of stealing again and other would be thieves
would be deterred from trying to steal from me. But these benefits seemingly do
not justify me in killing the thief. In the same way, it’s contrary to our intuitions
about justice to claim that mitigated aggressors are strictly speaking immune to
receive lethal force but that a defending nation is nonetheless justified in employ-
ing lethal force against them in order to both ensure that they are not a threat to
international security, and that other potential aggressive nations are dissuaded
from aggression.’

THE ARGUMENT FROM ANTICIPATION

The things mitigated aggression seeks to take away are not sufficiently important
to defend via lethal force but it doesn’t follow that a defensive war is necessarily
disproportionate. Consider the mugger who threatens to kill me if I don’t hand
over my car. At first blush, it’s not clear that I am permitted to straightway kill the
mugger in defense of my car. But it is clear that I am permitted to do something
(short of killing) to defend my car, e.g., kick the mugger in the shins. I also know
that if I were to do this, the mugger would unjustifiably respond by killing me.
Since I know in advance that the mugger will unjustifiably try and kill me in re-
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sponse to my permissible action, it would be extremely foolish of me to kick him
in the shins and run the very high risk of being killed. But surely the mugger has
not confined me to only one morally acceptable response, that being capitulation.
Thus I am permitted, despite initial appearances, to kill the mugger straightway,
not only in defense of my car but also in anticipation of his likely lethal response
to any permissible defensive action I would undertake.' The same applies to any
victim nation facing mitigated aggression.

This argument seemingly proves too much. Say I am acquainted with an ec-
centric and disturbed yet fully rational individual who threatens to kill me if I
don’t hand over the quarter in my pocket. I know that this individual is a vicious
bully and that he would jump at any opportunity to kill me if I didn’t give him
what he wants. But I also know that his viciousness subsides when he gets his
way; thus I'm confident that he won’t try and kill me if I give him the quarter.”
Surely the authorities should be notified about this individual, but seemingly I
am not permitted to respond by killing him; that it's a quarter he’s after makes
killing him a disproportionate response.’ By this argument’s own lights, however,
it’s a proportionate and therefore permissible response.

Consider a slightly different case. I'm in line at the coffee shop and a man
intentionally begins to inch his way in front of me. In defense of my position I
can say a sharp word or perhaps extend my arm out so as to block his way in.
I'm fairly confident that if I were to do this, he would land a few hard punches
that could very well knock me unconscious. As he’s cutting in line, would it be
proportionate to straightway knock him out? It seems to me, “No’, despite him
being atrociously offensive. And yet doing so would not only secure my posi-
tion in line but also be an anticipatory action to how he would have responded
to my mildly aggressive yet justified response. The argument from anticipation
seemingly makes the proportionality requirement on self-defense too permissive.

It could be claimed that things like quarters and places in line are insufficiently
valuable to warrant these anticipatory-defensive responses. But this seems arbi-
trary. What is it that makes something like my car but not my quarter sufficiently
valuable? I take it that a part of the motivation for employing the argument from
anticipation (and the argument from cumulative offenses; see below) is that one
is not required to address the difficult question of what other than one’s life is,
by itself, sufficiently valuable to lethally defend. But it seems the argument from
anticipation leaves us with basically the same kind of question. Presumably cases
can be given in order to elicit intuitions about what types of things warrant a lethal
anticipatory-defensive response. What if, for example, someone threatened to kill
me if I didn’t let him break my arm? I suspect many people would be inclined to
think that one could straightway kill one’s attacker. But any example that elicits
widespread intuitions seemingly won’t involve things that are clearly insufficiently
valuable, by themselves, to warrant a lethal response. In other words, it could be
that I am permitted to lethally defend against an intentional attack on my arm
even without the attacker threatening my life, and even knowing that the attack
will not kill me. Because any compelling case that would show something valu-
able enough to warrant a lethal anticipatory-defensive response would also seem
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to show that it by itself warrants a lethal defensive response, it’s not clear that
such a case would lend significant support to the argument from anticipation.

Regarding the case of my car, the claim is that I've employed proportionate
force by killing the mugger. But have I really employed proportionate defensive
force? It's somewhat controversial whether anticipatory force qualifies as defen-
sive force. An instance of anticipatory force counts as permissible defensive force
only if it will prevent an actual imminent threat." Killing the mugger would not
prevent an actual imminent threat to my life. It’s not clear, then, how the defense
of my life can factor into the justification for killing the mugger. What is leftover
to make my act of killing proportionate is my car, but it’s already admitted that
my car, by itself, cannot render my killing proportionate.

Finally, what if there is no effective police authority to protect me from some-
one who continually threatens me for my quarters, cars, etc? This sounds like
a sort of state of nature, which more closely resembles the international scene.
It’s not clear that I am obligated to continually capitulate here. But this scenario
doesn’t support the argument from anticipation. For in this context my assailant
is harming and interfering me in a more egregious way (and what is taken from
me has little chance of being recovered, making it more valuable). Thus it seems
thatif  am permitted to kill my assailant, what I am defending is by itself worthy
of a lethal response.?

THE ARGUMENT FROM CUMULATIVE OFFENSES

Thomas Hurka presents a forceful cumulative case for why, in some cases, a defen-
sive war against mitigated aggression can be proportionate. He claims that some
instances of mitigated aggression have three features that when taken together
justify a defending nation in responding with lethal force.”!

Feature 1

The first feature Hurka mentions is the fact that sometimes a vast number of
people will have their right to political self-determination® violated and most
likely for a long period of time. This fact justifies a moderate boost in the amount
of force employed against such aggression, even though the amount does not
reach the level of lethal force. The amount of force employed here is more than
what is permitted to be used in response to only a handful of people having their
right to political self-determination violated, and that for only a short period of
time. Analogously, for Hurka, one person is not permitted to break the arm of a
tickler in order to prevent himself from being tickled; however, a large enough
group of people is permitted to break the arm of a tickler to keep from being
tickled. Similarly, concerning duration, I am not permitted to break someone’s
arm in order to keep from being confined against my will for five minutes. But
I am permitted to do this and more if that is the only way to keep from being
confined for, say, fifty years.”

Given these examples, Hurka is seemingly adopting a moderate view of
rights, which roughly says any given right can permissibly be infringed when
there is a large amount of substantial good at stake.** A person has certain rights
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that are intended to protect him from various harms, even if benefits will accrue
to people if his right is infringed. However, rights are not absolute. Each right
has a ‘threshold” such that it can sometimes ‘give way’ if enough people can (by
having the right ‘give way’) be spared from experiencing certain harms that are
at least as bad or in some cases not as bad as the harm that the particular right
bearer will experience upon having his right infringed.” Regarding the ‘tickle’
example, we can ask: can a tickler’s right to life be infringed if that is the only
way to keep a large number of people from being tickled? The answer for Hurka
(and most moderates) is clearly No; “not even a million people can kill to save
themselves from that trivial a threat.”? But again, a tickler’s right to not have his
arm broken can be justifiably infringed if that is the only way to keep some very
large number of people from being tickled.

Feature 2

The second important feature of mitigated aggression is that it involves a condi-
tional threat issued by the aggressor. The nature of this threat increases (some-
what) the amount of force that can be employed in response to it, even though
the amount fails to rise to the level of lethal force. The mugger conditionally
threatens my life in that he threatens to kill me if I don’t hand over my car. The
mugger performs a single act that violates me in a way that is less serious than
a direct attempt on my life but more serious than a mere attempt (absent any
sort of threat to kill me) to take my car. Thus, the amount of force I am permitted
to employ in defense of my car, in the face of a conditional threat, is more than
what I am permitted to employ in response to a mere attempt at my car, but less
than what I am permitted to employ in response to a direct attempt at my life.”

Feature 3

Finally, Hurka claims that all international aggression (mitigated included) is
analogous to someone invading another’s home. A person’s home, while it is his
property, is something much more than that. It is his personal and private space in
which to experience security. For an intruder to enter it is to violate that personal
and private space. The amount of force one is permitted to employ on intruders
of one’s home is seemingly more than the amount one is permitted to employ in
defense of one’s property in general.

Similarly, people view their own country as a home of sorts. A national home
is a place to experience security. Furthermore, citizens of a country are emotion-
ally attached to its cultural way of life. To be invaded by another country is like
having one’s home burglarized. For Hurka, then, “it is a mistake to see the only
rights of citizens threatened by [mitigated] aggression as rights of political self-
determination [referring here to feature 1]; they also include the right to be secure
ina political and cultural home.”? Because of this, the amount of force a defending
nation is permitted to employ is increased somewhat.?

Importantly, for Hurka, each of these three features of mitigated aggression
in isolation is not sufficient to justify a lethal defensive response; however, all of
them together do justify such a response. For all of these features taken together
entail that the threat of the aggressive nation is sufficiently egregious to warrant
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a lethal military response. Thus when (and only when) these features are pres-
ent in mitigated aggression, a defending nation is certainly permitted to kill in
response to it.

In response to Hurka, even if we accept his argument, it cannot account for the
widespread belief that an undemocratic nation is permitted to defend itself from
mitigated aggression. In such a case, features 2 and 3 are present but feature 1 is
not. Hurka admits that his argument leaves him problematically agnostic as to
whether or not a nation like Kuwait is permitted to lethally defend itself against
mitigated aggression, e.g., the invasion by Iraq in the early 1990s, assuming that
was an instance of mitigated aggression.®

Regarding feature 1, I take Hurka to be saying that a nation is justified in
elevating the amount of defensive force it employs just in case it is large in size,
democratic, and faces being occupied for a sufficiently long time.* Kuwait presum-
ably only fulfills the last condition, thus it fails to satisfy feature 1. Kuwait does
not enjoy democratic liberty, thus it’s not clear that enough is at stake to warrant
a defensive war. Even if Kuwait were a large nation, it still wouldn’t have enough
at stake to justify such a war.

For Hurka, if we want to say with definitiveness that a war against mitigated
aggression is to be proportionate, the war in question at least must have as a good
consequence the protection of a great number of people’s democratic liberty. But
this doesn’t seem right. Many of the world’s nations are undemocratic. There is,
it seems to me, something particularly unsavory about a view in defense of le-
thal force against mitigated aggression that cannot say why an invasion of these
countries (large or small) is sufficiently serious to warrant a defensive response.
(Hurka's view also has the odd consequence of not being able to say why a small
democratic nation is justified in lethally defending itself).

Perhaps Hurka has shown that a large democracy is permitted to defend itself
from mitigated aggression, but he has seemingly shown this at a high cost. To see
this, take any case of mitigated aggression involving aggressive nation A, and
victim nation V. I make the empirically plausible assumption that feature 3 will
likely be met: the people of V will feel as though their home is being invaded.
Furthermore, feature 2 will be satisfied in virtue of the definition of mitigated
aggression. What remains to be seen, then, is whether V is sufficiently large and
democratic to ‘tip the scales’ so as to justify it in rendering a lethal response. Let’s
assume that V is a sufficiently large democracy. Hurka’s claim is that the soldiers
that constitute A’s army can have their right to life justifiably infringed by the sol-
diers of V. I have two concerns. First, recall Hurka's intuition that a person’s right
to not have his arm broken can be justifiably infringed if such an infringement kept
some very large number of people from being tickled. Importantly, the person who
has his arm broken has not forfeited this particular right. He still retains it; it’s just
that, given the extraordinary circumstances, it is permissible for one to act as if
the right bearer didn’t have the right. It is in this sense that the right is infringed
or overridden as opposed to violated, where failing to accord the right in ques-
tion would be morally wrong. Because the right bearer has not done anything to
forfeit this right, it is still the case that significant compensation should be owed
to the particular right bearer (the right infringer should, for example, pay for the
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doctor’s bill). What are the implications for warfare? V, for example, would be
permitted to lethally defend itself against A; but it would also problematically
owe A significant compensation for taking up arms to defend itself.

Secondly, regarding V, it would seem that it’s not just the vast number of
people (and all they stand to lose) that permits them to use lethal defensive force.
Rather, it is the vast number of people (and all they stand to lose) in relation to
the significantly lower number of people (aggressors that constitute the military
of A) that have a right to life. The intuition behind the examples that are meant
to suggest that rights have thresholds is the idea that in some cases a very small
number of people can have their rights infringed if that means some vastly larger
number of people can either be saved from having their rights violated (which are
less stringent than the rights that are to be infringed) or be saved from receiving
a harm that is not as serious as the harm that the smaller group of people will
experience.

So what does this mean? If we claim that a large democracy can permissibly
kill in order to defend itself from being conquered and ruled (a lesser harm than
being killed), then seemingly the number of aggressors would have to be quite
small compared to the number of victims. We seemingly do not want to say that
the people of a large democracy are permitted to defend themselves, but only
when they significantly outnumber their enemy. Or, that they can only defensively
kill an extremely small number of aggressors compared to the number of people
that are kept from harm by their defensive efforts.

Perhaps Hurka is better interpreted as saying that the soldiers of A forfeit
their right to life with respect to the soldiers of V just in case features 1 through 3
are satisfied. But if this is the case, I again find it difficult to say that the crime of
mitigated aggression towards the Kuwaitees, for example, is less egregious than
the same crime towards the Canadians let’s say.* Or that a small democracy is
not permitted to defend itself but a large sized one is.

LETHALLY DEFENDING THE COMMON WAY OF LIFE

The foregoing discussion shows that the best way to answer Rodin is to demon-
strate that a nation’s common way of life by itself is worth lethally defending, and
this regardless of whether the nation is large or not, democratic or not. It seems that
Deane-Peter Baker has successfully answered Rodin in this way.* Foundational
to Baker’s argument is Martha Nussbaum’s ten central human functions:* Some
of these include: life, bodily health, and bodily integrity. Of particular importance
is practical reason: “[b]eing able to form a conception of the good and to engage
in critical reflection about the planning of one’s life”; as well as affiliation: “be-
ing able to live with and towards others . . . to engage in various forms of social
interaction.” For Baker, all human beings must realize to a certain degree the ten
functions in order to live a truly human life.*® Thus, the right of personal self-
defense extends to these functions. Furthermore, mitigated aggression disrupts
the common way of life that one experiences with one’s countrymen, and it is
this common way of life that is necessary if one is to realize the ten functions,
particularly the functions of practical reason and affiliation.
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More specifically, mitigated aggression “undermines the exercise of practical
reason that has led to the particular arrangement of things in that particular soci-
ety.”* The “particular arrangement of things” refers to the victim nation’s institu-
tions and apparatus of government that it has implemented for itself. Mitigated
aggression replaces a nation’s government with a foreign one and thus forces the
individuals that comprise the nation to be ruled in ways that they have not in
any sense consented to. Presumably, the invading regime will not reflect, in its
laws, forms of government, and institutions, the shared values and practices of
the people they seek to conquer and rule over. The policies of any state (in virtue
of being a state) will be coercive and affect, to a substantial degree, the day-to day
lives of the individuals living under it. The individuals that comprise the victim
nation, then, will be unable to govern a significant portion of their lives. They will
justifiably feel as though they are kept from exercising their autonomy, particularly
in the area of how they should govern themselves collectively.?”

There is an absence of a human kind of life for people who are forced to live
their lives differently than they would consent to. Thus people are permitted to
collectively exercise their right of lethal self-defense against an aggressive na-
tion that seeks to take away their ability to govern the thrust of their own lives.
Importantly, there’s no reason to think that this permission is limited to persons
who comprise democratic societies. It's dubious to claim that necessarily a non-
democratic state doesn’t reflect the values and practices of its nation in its laws
and forms of government. Walzer is seemingly right to claim that foreigners
can’t presume to know, in the absence of clear evidence to the contrary, that there
automatically isn’t a ‘fit’ between an authoritarian government and its people.*®
For foreigners, looking upon a union of an authoritarian regime and its people,
“don’t know enough about its history, and they have no direct experience, and
can form no concrete judgments, of the conflict and harmonies, the historical
choices and cultural affinities, the loyalties and resentments, that underlie it.”*
The presumption should be that a nation—under a non-democratic state—has
shaped its own political institutions according to its “accumulated historical
experience and its inherited culture and traditions.”*’ “Shaped’, of course does
not mean something like, “elected through democratic processes.” Rather, non-
democratic political institutions are a natural outgrowth of the culture, religious
convictions, opinions, habits, and feelings of the people.*!

Mitigated aggression also threatens to keep individuals from realizing the
function of affiliation. Baker claims that the “web of relations” we find ourselves
in, qua members of a society, “underpin[s] our very identities.”** Several think-
ers have claimed that a person’s national community in large part makes her the
person that she is, and gives her a sense of meaning in life; it’s central to her self-
understanding.** Our national community provides us with “a way of being in
the world . .. a way of meaningful thinking, acting, and judging.”* Importantly,
we have a sense of shared fate with our national community; as it disintegrates,
so does the understanding of the self.* Likewise, if it is destroyed and another
one ushered in, those who had shared it “have to undergo a process of cultural
adaptation that is painful and disorientating while it's happening, and rarely
wholly successful in its outcome.”*¢
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AN OBJECTION: COMMON WAY OF LIFE IS LEFT INTACT

While Baker has seemed to adequately answer Rodin, he hasn’t adequately
answered a common objection: many instances of mitigated aggression are not
terribly extensive in scope. A benign dictator, for example, can occupy a nation,
become the sovereign, and yet ensure that most of the laws, forms of government,
and institutions of the victim nation remain intact.*” Or the invading regime can
be careful to ensure that the new laws, forms of government, and institutions,
reflect to a sufficient degree the shared values and practices of the people they
seek to conquer and rule over.*

Likewise, the aggressive nation can control the influx of foreign migration
and influence, thus ensuring that the national community of the victim nation
is not significantly disrupted. Aggression can solidify a national community
rather than disintegrate it. It's been said that Palestinian national identity has
been strengthened since Israeli occupation, and that the same was true of Polish
identity after Nazi occupation.

Ultimate control over a victim nation’s natural resources is a primary moti-
vation to commit mitigated aggression. But even here an aggressor can allow a
victim nation to appropriate a sufficient amount of its natural resources. We can
also imagine an aggressor helping its victim nation to “develop” so that the victim
nation is able to utilize more of its resources for itself.

Seemingly most people would say that these instances of mitigated aggression
warrant a lethal response,® but it’s not clear how such a response can be justified
in terms of collective self-defense. For the individuals of the victim nation still
have their national community essentially intact.

Baker claims that even the most benign aggressor will threaten the realization
of another of Nussbaum’s conditions, that being emotional health; more spe-
cifically, “[n]ot having one’s emotional development blighted by overwhelming
fear and anxiety.” For Baker, “living under the occupation of some other nation
is a condition, even in the most benign cases, that is likely to cause significant
levels of fear or at the very least anxiety.”** I'm not convinced, however, that this
would necessarily be the case, especially given that the regime is not tyrannical
or authoritarian. There may be some fear and anxiety, especially at the outset of
the occupation or interference. But I fail to see how such fear and anxiety would
be both long lasting and so overwhelming that it stunts emotional development.

The real issue, rather than fear, is being unjustly forced into a posture of extreme
deference and dependence. In the final) section of this paper I will argue that even
the most benign kind of mitigated aggression unjustly forces a victim nation into
such a posture, thus a victim nation can be permitted to lethally defend itself.

LETHALLY DEFENDING ANTI-POWER

There are two main rival conceptions of liberty or freedom. The traditional con-
ception sees liberty as what Philip Pettit calls anti-power, which is essentially a
state of not being subjugated or dominated. The more contemporary conception
sees liberty as actual non-interference.”® My goal is simply to contrast these two
conceptions of freedom, not argue for the plausibility of one over the other.
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Whether anti-power is genuine freedom or not, I suggest that anti-power is
worth lethally defending. I will first discuss the traditional conception and then
the more contemporary.

To have freedom is to not be “dominated or subjugated by anyone,” it is to
not be “defenselessly susceptible to interference by another.”*> Agent X dominates
agent Y to the extent that X has the “(1) capacity to interfere (2) with impunity
and at will (3) in certain choices that . .. [Y] is in a position to make.”** Regarding
clause (1), X interferes with Y when X willfully attempts to worsen Y's “situation
of choice.”** This means that X attempts to either change (reduce) Y’s available
options, or alter the expected outcomes assigned to those options, or control
which outcomes will actually stem from which options. Examples of interfering
behaviors include manipulation as well as coercing the body or will of another.*

Regarding clause (2), an agent interferes with full impunity when there is
no resulting penalty or loss. “The party interfered with has no way of asserting
themselves in response, there is no central body to punish the interference, the
interferer does not have to justify themselves to the victim or the community at
large or renounce any benefit to in order to practice the interference.”* And an
agent interferes “at will” when they can initiate interference without having to
wait for the realization of prior conditions.

Oftentimes the level of domination that an agent has over another is not abso-
lute but rather a matter of degree. Furthermore [and this involves clause (3)], the
range or extent of domination can and oftentimes will be limited. What follows are
a few relationships that illustrate one agent dominating another even though the
“domination is in reduced measure and over a restricted domain”:* The husband
who is able to beat his insubordinate wife and at most suffer mild rebuke from
his neighbors if he were to do so. Outside of the home though, he cannot interfere
much with her. The employer, though he cannot control his employees outside of
work, is able to fire them on a whim and at most suffer mild embarrassment as a
result. And the police officer or bureaucrat who can harass and demean members
of the public on pain of receiving a mere “slap on the wrist.”

Two points about domination need to be reiterated. First, X can dominate Y
without ever actually interfering with Y, and without ever being inclined to do
so. As stated by Richard Price, “individuals in private life, while held under the
power of masters, cannot be denominated free, however equitably and kindly
they may be treated.”*® “What constitutes the power relationship is that fact that
in some respect the power bearer could interfere arbitrarily, even if they are never
going to do so. This fact means that the victim of power acts in the relevant area
by leave, explicit or implicit, of the power bearer; it means that they are at the
mercy of that person.””

Secondly, X can actually interfere with Y without dominating Y. X can be a
constitutional authority (e.g., a police officer or judge) that does not interfere at
will or with impunity but rather under conditions specified by a legitimate con-
stitution. These conditions expose their interfering behavior to effective appeal,
review, and sanctions.®

Now the contemporary conception of freedom. On this conception, freedom is
actual non-interference: “to be free is not to suffer compulsion by force, coercion
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by threat, or manipulation by background stage setting.”®' Interference of a non-
subjugating authority, say through the implementation of a fair and ultimately
beneficial (though necessarily coercive) rule of law, is restrictive of freedom.
Furthermore, on this conception, a dominating agent (e.g., a husband, employer,
benign political dictator) is not necessarily restrictive of freedom. Freedom is not
abrogated so long as no actual interference is committed.®

The foregoing discussion obviously has a bearing on mitigated aggression.
A mitigated aggressor does interfere with its victim nation due to the fact that it
either threatens to invade or has indeed invaded. The concern though is that as
long as it’s reasonable to expect that the aggressor will leave the common life suf-
ficiently intact, the level of interference is not egregious enough to permit a lethal
response. But mitigated aggressors seek to subjugate their victims even if they
don’t seek to drastically change their day-to-day lives. A nation that has by force
(or threat of force) conquered and set itself up as the ultimate ruling authority
has the capacity to interfere with impunity and at will in certain choices that the
people of a victim nation are in a position to make. I don’t want to suggest that a
typical mitigated aggressor that has conquered another nation exercises absolute
domination. We can imagine such an aggressive nation being criticized by the
world community. And it’s dubious to think that such an aggressive nation has
the potential to interfere with every choice of those who comprise the victim na-
tion. But seemingly the measure and extent of their domination, in virtue of being
the ruling power taken by force (or threat of force), qualifies as being sufficiently
egregious. A dominated nation would be susceptible to interference concerning
such things as the exploitation of their own natural resources, imposed taxes, the
future direction of the nation, and unwelcome cultural influence.

I suggest that A is permitted to kill B if B unjustly threatens to immediately
make A’s life unfitting for a human being (make it such that it is no longer a hu-
man kind of life) for a sufficiently long duration, killing B is the only way to avoid
his harm, and any evil that stems from killing B (e.g., harm to bystanders) is not
excessive.® Of course there will be uncertainty as to what makes for a life that is
not fitting for a human being. It seems to me though that if there is anything in
addition to one’s life that is worth lethally defending, and most people think that
there is, the condition of not being subjugated is such a thing. Being in a position
of dependence and deference, not having a genuine security from the arbitrary
interference of the aggressive nation, even though no significant actual interfer-
ence is experienced, seemingly marks the absence of a truly human kind of life.
Thus the people of a victim nation can be permitted to lethally defend themselves
against mitigated aggression.

Of course one could just deny both the proposed sufficient conditions for lethal
self-defense and the idea that being forced to live under an authority that has the
capacity to basically interfere with impunity marks a life unfit for a human being.
It seems, however, that the burden of proof is on those who would think otherwise.

In what follows I discuss two possible objections. The first objection claims
that the domination exemplifying relationships mentioned above don’t call for
the dominated party to exercise lethal self-defense. The wife surely can’t kill her
dominating husband, nor can the employee kill his employer. But in response,
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the international scene is essentially a state of nature with no effective and au-
thoritative international police force that can be called upon. Surely a victim na-
tion would be required to pursue all avenues of deterrence and negotiating, but
these can fail. Now imagine a state of nature where a man approaches a woman
and threatens to harm her severely if she doesn’t submit to be married. She’ll be
treated quite well in the marriage, but he will enjoy a dominating power over
her.* Imagine something similar for someone who forces others to work for him.
It seems to me that the would-be wife and employees are permitted to lethally
respond if that is the only way to avoid subjugation.

A second objection claims that a mitigated aggressor can basically make itself
anon-subjugating power. It can constitutionally regulate its own power such that
its actions are open to genuine appeal and review. It seems, however, that such a
scenario in the real world is unlikely. That an aggressive nation would threaten to
kill those of a victim nation is evidence of a profound disrespect of the people it
seeks to rule and an unwillingness to be kept in check by them. Any proclamation
of a rule of law or constitutional regulation should not be trusted, but rather seen
as a mere formality. It’s difficult to see an aggressive nation gaining control by
military force (or threat of force) and then making it so the people they rule have
real power over them, i.e., have genuinely effective means to shield against the
real possibility of arbitrary and extensive interference. This it seems is analogous
to someone taking your car keys by threat of force but then giving them back to
you and asking if he may borrow your car. Or say a man forces a woman into
marriage but then gives her full permission to divorce whenever she wanted. Re-
ally the only power-relinquishing move that a mitigated aggressor could make
that would call into question a lethal response is one that gave the victim nation
the power to drive out the aggressor by a mere command. But it’s highly unlikely
that an aggressor would ever do this. Even if there was an historical precedent
of aggressors divesting themselves of power in this way, given what the victim
nation stands to lose, it seems that a victim nation in a given case is entitled to
not trust any claims to a real relinquishing of power.

I have tried to demonstrate that a plausible case can be given for why a de-
fensive war—conceived of in terms of collective personal self-defense —against
mitigated aggression can be proportionate. It's a case that is seemingly the least
problematic when compared to rival accounts, primarily because it both addresses
the ‘benign dictator” objection and it doesn’t assume that X can be lethally defended
in a way that satisfies the proportionality requirement despite the fact that X by
itself is insufficiently valuable to lethally defend.®
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