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*
The Universal Declaration of Human Rights enumerates a great many human rights, but aside from unadorned references to peace and equal human dignity, provides no rationale supporting them. A participant in its creation, the Catholic thinker Jacques Maritain (1949), famously explained that its framers could “agree about the rights, but on condition no one asks us why” (Beitz, 2009, p. 21). An overlapping consensus on the norms was sufﬁcient to produce the UDHR without interrogating the basis for them, but all these years later the question of justiﬁcation is far from buried. It is particularly relevant as I write now, a time when human rights are being challenged around the world by illiberal leaders and (for different reasons) public intellectuals (e.g., Hopgood, 2013, Kennedy, 2004, Posner, 2014,
Moyn, 2010, 2018).1
In recent years many theorists have sought to answer the Why question.2 What’s striking is the diversity of answers and the absence of a prevailing view on any of the fundamental questions. Charles Beitz, writing in 2009, described the theoretical ﬁeld as entirely unsettled: “it has not become any
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more clear what kinds of objects human rights are supposed to be, why we should believe that people have them, or what follows from this belief for political practice” (2009, p. xi). Victor Tadros (2015) has proposed that theorists simply abandon the “difﬁcult and probably unanswerable question of the best conception of human rights” (p. 447).
In principle, a comparative rationale – one akin to Churchill’s well- known defense of democracy as the worst system of government except for all the others – might offer a justiﬁcation for human rights without running into Maritain’s difﬁculty. Such a rationale for human rights is based on the injustice that exists in their absence rather than on an afﬁrmative conception of justice. While this approach leaves important questions unanswered,3 it also offers three distinct advantages. The ﬁrst is that a comparative rationale is less demanding than an afﬁrmative theory. It does not require a commitment to a particular theory of justice, depends on fewer controversial premises, and consequently can gain the support of a larger, overlapping consensus. The second advantage is that it stands on more solid ground. We can debate the nature of ideal justice without end, but instances of injustice are sometimes quite obvious. As Oliver Wendell Holmes, Jr. (1881) wrote, “even a dog distinguishes between being stumbled over and being kicked” (p. 3).
The most fundamental advantage, however, is that the comparative
rationale arguably is the central justiﬁcation for human rights. According to this view, human rights are not grounded in a theory of justice but in the presence of injustice, to which they are a response (Shue, 1980, pp. 13, 29; Dershowitz, 2004, pp. 6–9; Talbott, 2005, p. 10).a This is inherent in the pluralist essence of the human rights idea itself, an idea that prescribes respect for widely divergent ways of life, up to the point of conduct it deems wrong everywhere and proscribes. In other words, human rights are constraints aimed at preventing injustice, not at attaining an ideal of justice. If this is so, focusing on the injustice that ﬂows from relativist, consequentialist, and hierarchical alternatives to human rights is the best way to begin to answer the “why human rights” question.
There are other ways to support the idea of human rights without marshaling a controversial afﬁrmative rationale for it. One may rebut an allegedly better alternative by showing its incoherence. One may defeat


a It is not coincidental that the UDHR was established three years after World War II and the Holocaust, and proclaims in its Preamble that the “disregard and contempt for human rights have resulted in barbarous acts that have outraged the conscience of mankind.” According to Johannes Morsink (2009), the Nazi atrocities explain how a human rights consensus could emerge from delegations of such diverse cultural, economic, and religious traditions (p. 64).
10 Introduction

Introduction  11



an objection by showing its irrelevance. These too support human rights comparatively, but not by arguing from the injustice of the alternatives human rights exist to prevent. In keeping with its role as a philosophical guide, this book explores many arguments for and against human rights, but it seeks out comparative arguments of all these kinds where possible. We will see how far such arguments can take us towards a rationale for human rights, but however far that is, I hope they will at least demonstrate that some of the foremost objections to human rights are unfounded. In that respect, this book is also a philosophical guide to the limits of skepticism about human rights.

Overview
This book addresses human rights as moral mandates – rights to justice that all persons have purely in virtue of their humanity. These are not the legal rights of statutes and treaties, but moral rights of the kind Gandhi, King, and Mandela invoked to oppose unjust laws. They do not depend on cultural or legal recognition but on whether justice demands their observance. This notion of human rights as moral demands is sometimes called the “traditional” or “orthodox” conception of human rights. Other conceptions are brieﬂy described later in this introduction.
Within this vast terrain, the book focuses on the three elements that most anchor the moral idea, the elements explicitly combined in the designation universal human rights. Part I investigates the universality element – that human rights obligations morally bind every society whatever its laws, mores, and wishes – and objections to it lodged on relativist and diversity grounds. Part II considers the related humanist element – that all human beings have equal rights in virtue of their equal human dignity – and counterclaims pressed by proponents of hierarchical doctrines like caste and, from the other direction, proponents of animal rights. Part III concerns the element of rights – particularly the priority they afford individuals over society collectively – in light of utilitarian objections and communitarian concerns. These elements comprise the so-called “general part” of human rights, so the question this book ultimately addresses is whether and how there can be human rights of any kind, not which ones they are.
These three issues, theoretical as they are, are critically important to some of the most impassioned controversies of our time. These include disputes over abortion, assisted suicide, and animal rights, of course, which are all infused with conﬂicting claims over who has moral status and to what degree. Human rights claims against child marriage, caning punishments, and gender-based inheritance laws are unsustainable unless some moral constraints are global, not merely local. And American reliance on “enhanced interrogation” (torture) not long ago led to a decade of argument over the relative priority of individual rights and national security. One can’t make moral sense of any of these debates without addressing the deeper issues we shall explore.  The next pages provide an overview of the territory ahead.

(Remainder of introduction omitted)
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