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ACTA POLITOLOGICA

Does Value Pluralism Prevent Consensus on Justice?

Martijn Boot?

Abstract:

This paper discusses the consequences of value pluralism for the possibility of achieving
consensus on justice. Justice is a multifaceted concept. Its multiple aspects are related to
plural values, which may conflict mutually. Besides, elements of justice may clash with other
weighty human values. If these conflicts occur, many philosophers believe that we should
weigh the relevant demands of justice against each of them or against other important
human values. However, under particular conditions, incommensurability of the relevant
plural values prevents the assignment or determination of objective and impartial weights.
In those cases, an impartial or objective ranking, or the right balance, do not exist. People
may recognize the same universally valid human values, principles of justice and human
rights. Achieving consensus on all important questions of justice is nevertheless unlikely, due
to the problem that there seems to be no right or single right and determinate balance and
ranking of these plural and universally valid but sometimes conflicting values and ethical
demands.

Key words: conflicting justice; conflicting values; consensus; ethical deficit; ethical dilemma;
incommensurability; fourth value relation; 3NT; incomplete justification; indeterminability;
value pluralism

Introduction

This paper discusses the consequences of value pluralism for the possibility to achieve con-
sensus on justice. Justice is a multifaceted concept. Its multiple aspects are related to plural
values, such as basic liberties, non-discrimination, protection of privacy and fair distribu-
tion of welfare. Some of these aspects may conflict mutually. Besides, elements of justice
may clash with other weighty human values, such as public security, economic growth and
efficiency, in the distribution of advantages.

Many philosophers believe that if these conflicts occur we should weigh the relevant
demands of justice against each other or against other important human values. | will argue
that under particular conditions, incommensurability of the relevant plural values prevents
the assignment or determination of objective and impartial weights. In those cases, an im-
partial or objective ranking, or right balance, do not exist. | will illustrate and support this
claim by giving concrete examples.

People may recognize the same universally valid human values, principles of justice
and human rights. | will argue that, nevertheless, achieving consensus on all important
questions of justice is unlikely, due to the above-mentioned problem that there seems to be

1 Martijn Boot is an associate professor at the Faculty of Political Science and Economics, Waseda University,
Tokyo, Japan. Contact: m.boot@balliol.oxon.org.
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no right or single right and determinate balance and ranking of these plural and universally
valid but sometimes conflicting values and ethical demands.

Before investigating the question whether value pluralism prevents consensus on all
important questions of justice, and before presenting my argument, | will first define and
clarify some concepts and assumptions.

What is Value Pluralism?

Value pluralism can be explained by distinguishing it from value monism. Value monism is
the view that there is only one ultimate value. For instance, according to classical utilitarian-
ism, all human values can be reduced to a common value — utility in the sense of pleasure
or happiness. In this view, values, such as justice, friendship, knowledge and so on, are valu-
able only in so far as they promote pleasure or happiness; and all options can be measured
and compared by this common one-dimensional measure, which enables us to determine
in principle a right answer to every value question and question of justice.

According to value pluralism, at least some human values, including some moral val-
ues, are ‘irreducible’, ‘incommensurable’ and ‘incompatible’ (or ‘incompletely compatible’)
in the following senses:

i. Irreducibility: Values are irreducible if they cannot be reduced to each other
or to a common value without distorting their meaning or losing something
of specific value.

ii. Incommensurability: Values are incommensurable if they cannot be meas-
ured and compared by a common one- dimensional measure.

iii. Incompatibility: Values are incompatible if they cannot be (optimally) realized
simultaneously.

According to value pluralism, certain values are generically human. Some human needs
are more or less stable; they are universally present and do not significantly change over
time. Because of our shared biological nature, human beings share certain basic values,
such as the need for adequate shelter and nutrition. Human well-being can be harmed
without the protection of basic rights (such as the right to life, the right to a fair trial, the
right to privacy, the right to self-respect) and basic liberties (such as freedom of expression,
freedom of religion, freedom of conscience, freedom of movement, freedom from slavery,
and security). These rights and values are universal; they apply to persons in virtue of their
humanity. If they are frustrated or violated, a worthwhile human life is harmed or threat-
ened, wherever it is lived.

Now, this does not mean, according to value pluralism, that the relevant universal
values can always be combined harmoniously. They may conflict mutually, or clash with
other important values. As we shall see, the same applies to the ‘values of justice’. Accord-
ing to Isaiah Berlin: “... not all good things are compatible, still less the ideals of mankind”
(1969: 167). If Berlin is right, not all values (including moral values) can be optimally re-
alized within one society due to possible conflicts between these values. Thomas Nagel
(2001: 106) also believes that different views on the preferred organization of the society
often represent competing values that cannot be completely reconciled. He argues that
there are alternative good societies that realize to different degrees the different values of
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freedom, equality, individualism, economic growth, social coherence, care for the poor and
the needy, preservation of nature, development aid and so forth. Such values may conflict:
“Values in many cases clash with one another because their realizations are to some degree
incompatible.” John Rawls (1996: 197, fn. 32), referring to Isaiah Berlin, expresses a similar
view: “[T]he full range of values is too extensive to fit in any one social world; [...] there is
no social world without loss [...]. The basic error is to think that because values are objective
and hence truly values, they must be compatible. In the realm of values, as opposed to the
world of fact, not all truths can fit into one social world.”

If they are right, the incomplete compatibility of values means that, although they
are universal, societies have to choose between different realizations of these values, and
each choice entails not only a possible gain but also a possible loss in value.

In what follows, | will further explain what incommensurability and incompatibility
of values entail for the comparability of options and the justification of choice. For now,
| would like to point out that under certain conditions the incommensurability of conflicting
valuable alternatives prevents us from determining impartially and objectively a right or
single right answer to the question as to which option should be chosen.

Justice

Justice is a multifaceted concept.? The multiple elements of justice are related to plural
ethical values, which justice is expected to protect. These values are, for instance, basic
liberties, personal privacy, equal opportunities, equal distribution of welfare, legitimate en-
titlement, concern for the worst-off and desert. Some of these values may conflict mutually.
Besides, they may clash with other human values that are not elements of justice (or only
indirectly related to justice), such as growth of welfare, efficiency and public security.?

Because these values may conflict, requirements of justice may conflict as well, in at
least two different ways:

1) the requirements of justice may conflict mutually. Let us call them ‘inter-
nal conflicts of justice’;

2) the requirements of justice may conflict with other human values. Let us
call them ‘external conflicts of justice’.

On the face of it, the idea that requirements of justice may conflict mutually is perplexing.
Justice is usually conceived as a virtue that resolves rather than creates conflicts. Still, the
idea of conflicting justice is not new. About 2500 years ago, the pre-Socratic philosopher
Heraclitus claimed that ‘6ikn €pLg’, ‘justice is conflict’.*

2The multifaceted nature of the concept of justice is accepted by at least the following theorists: Cohen 1989,
2008; Rawls 1996, 1999; Sandel 2009; Sen 1992, 2004.

3Some may think that what | view as another weighty human interest, is in fact an aspect of justice. If so,
then the relevant aspect may still conflict with another important value of justice if justice is not one value
but several. In that case, it would represent an internal conflict of justice. If an example is questioned, we can
change it for another one. My argument does not rely on a particular example but only on the plausibility that
some conflicts of values constitute external conflicts of justice.

4 Heraclitus, fragment 80. McKirahan (1994).
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Heraclitus’s writings are difficult to fathom, but his remarkable statement seems to mean
not merely that elements of justice may contingently conflict, but that conflict is the very
essence of justice; that is, justice is constituted by a tension between competing and con-
flicting principles, which are in a continuous interaction and strife.”

More recent thinkers have also pointed out possible tensions within justice itself.
John Stuart Mill argued that justice is not one principle but many; and that these principles
do not always coincide in their dictates (Mill 2002: 99). Henry Sidgwick arrived at a similar
conclusion: “the different elements included in the notion of Justice are continually liable to
conflict with each other” (Sidgwick 1981: 447).

As to external conflicts of justice, H.L.A. Hart argues that justice is not the only thing
that matters. Justice competes with other virtues (Hart 1997). Similarly, political theorists
of different directions of thought, such as William Galston and Gerald Cohen, argue that
justice may conflict with other human values in such a way that justice does not always un-
ambiguously outweigh other human values (Galston 2002: 5; Cohen 2008: 304).

Utilitarian philosophers such as Mill and Sidgwick have tried to resolve conflicts of
values and conflicting aspects of justice by adopting a single criterion or principle for the
assessment of the comparative worth of competing goods and rival claims. According to
them, the acceptance of several principles would fail to resolve the conflict, if one side
of the conflict is superior according to one principle and the other according to another
principle. Mill and Sidgwick regard utility as the ultimate criterion for all our decisions with
respect to human goods and moral values, including justice.

However, it is implausible that we can reduce all elements of justice to the single
criterion ‘utility’ (Rawls 1999; Nagel 1979; Ross 1930, 2002; Williams 1973). If so, we need
another way to resolve the internal and external conflicts of justice.®

Justice, Weighing and the Problem of Justified Choice

Philosophers generally regard the weighing up of competing human values and normative
principles as a way to answer the question what is the right thing to do.” Similarly, when
claims of justice conflict, it seems plausible that we have to weigh the competing values of
justice against each other in order to be capable of resolving the conflict.

In his magnum opus A Theory of Justice, John Rawls argues that “the assignment of
weights is an essential part of a conception of justice”. He emphasizes that justice requires
“a proper balance” between competing claims and principles and that it is important to
know how they “are to be assessed and their relative weight determined” (Rawls 1999: 9,
37; Rawls 1999a: 361). Ronald Dworkin (1978: 26) similarly argues that if we want to re-
solve conflicts between principles, we have “to take into account the relative weight of

°Cf. Hampshire (2000).

5 Conflicts of justice have to be distinguished from conflicts on justice — that is, interpersonal disagreements
and disputes on what justice requires. My aim is not so much to discuss these latter conflicts about justice but,
rather, to discuss tensions within justice itself, and between justice on the one side and other weighty human
values on the other. Still, | will briefly explain how disagreements about justice may reflect conflicts of justice.

’See, for instance, John Broome’s Weighing Goods (1995), Ethics out of Economics (1999) and Weighing Lives
(2004) in which he discusses many insightful and plausible examples of the need to weigh competing values
or goods against each other in ethics, politics and economics. Other leading philosophers who emphasize the
importance of weighing are mentioned below.
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each”. James Griffin (2008: 66) thinks that if the resolution of conflicts between rights is not
to be arbitrary, “one must know how to attach weight to them”.

Apparently, many philosophers regard weighing, assignment of relative weights and
looking for the right balance as requirements for resolving several conflicts of values and
tensions between competing ethical principles and moral demands. However, this presup-
poses that in a given context ‘relative weights’ and ‘right balances’ do exist and can be
determined, or that they can be assigned.

I will argue that in some cases incommensurability of competing claims of justice and
other weighty human values may prevent the determination of objective relative weights.
In those cases, the answer to the question which side of the conflict is right cannot be im-
partially determined via weighing. This means that not all values of justice and other ethical
values can be completely ranked.

As | hope to show, in several internal and external conflicts of justice, reason does
not show an objective and determinate fact about the relative weights of the relevant
incommensurable values. This entails that we cannot determine in several internal and ex-
ternal conflicts of justice whether one claim impartially and determinately outweighs the
other. (‘Impartial’ in the sense of not depending on a specific personal belief, predilection,
or opinion; ‘determinately’ in the sense of ‘definitely’, ‘decisively’, ‘unambiguously’, ‘not
arbitrary’, ‘objectively determinable’). | will argue that the cause of this indeterminacy is
not that the claims have roughly equal weights but because, in the relevant cases, it is nei-
ther true that one claim outweighs the other, nor is it true that they have equal weights or
roughly equal weights.

We will see that in this kind of conflicts of justice, the justification of the final deci-
sion cannot avoid to be partial in the double sense of biased and incomplete. In those cases,
each decision will be more or less ‘arbitrary’ because it will act against reasons that cannot
be said to be outweighed by the reasons in favour of which the decision is taken. The result
is an ethical dilemma in which neither decision seems capable of avoiding an injustice or an
‘ethical deficit”. The dilemma will also make it likely that different reasonable and rational
people will make different decisions in the relevant conflict of justice and, consequently, it
will prevent achieving consensus on what is the right thing to do.

Examples

I will give two examples of possible conflicts of justice.

Example 1: possible internal conflict of justice

Equality, concern for the worst-off, desert, merit and legitimate entitlement are wide-
ly regarded as elements of justice (Raphael 2001). These elements may clash (Macin-
tyre 1984: 244-5; Sen 2006: 224; Sen 2009: 12-15; 57-8; Raphael 2001: 195, 185, 218, 241).
Consider the following concrete example of a possible tension between a distribution of ad-
vantage according to legitimate entitlement and desert on the one side and a distribution
of advantage according to equality, need and concern for the worst-off on the other side.®
Robert works hard to save money from his earnings to buy a modest house. He finds his
project threatened by rising taxes. He claims that nobody has a right to take away what he

81 borrowed this example from MaclIntyre (1984: 244-245).
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has earned through hard work and acquired legitimately. Gerald, by contrast, is impressed
with the arbitrariness of the inequalities in the distribution of wealth. He thinks that re-
distributive taxation to improve the well-being of the worst-off is what justice demands.
If a claim based on legitimate entitlement and desert and a claim based on equality and
concern for the worst-off are both claims of justice, and if these claims pull in different di-
rections, we are confronted with incompletely compatible claims of justice and a possible
conflict of justice.’

Example 2: possible external conflict of justice

Residents near Heathrow Airport made a claim against the Government that the flights and
noise levels at night were an unjustifiable interference with their private lives.'® This claim
concerns the ‘right to privacy’, which clashes with significant economic interests connected
with the nocturnal flights. Interestingly, two different courts arrived at opposite conclusions
with respect to the question which party should be put in the right. The Chamber of the
European Court of Human Rights decided in favour of the right to privacy and put the resi-
dents near Heathrow Airport in the right. However, on appeal, the Grand Chamber decided
in favour of the economic interests and put the Government in the right. So, the judges
disagreed about the relative weights of the two sides of the conflict, and, as a consequence,
they disagreed about which side should be put in the right. We will investigate whether this
disagreement about justice may — at least partly — reflect conflicts of justice itself, based on
a clash between the underlying values.

Weighing Values and Reasons

On the face of it, the conflicts under consideration seem to be capable of being resolved
by weighing the relevant conflicting values against each other. The weighing of competing
values seems to be an essential characteristic of justice. This is also symbolized by the at-
tributes of Lady Justitia — the scales, the blindfold and the sword: they indicate that justice
concerns a weighing procedure that should result in a balanced, impartial and decisive
judgment. However, the metaphor of weighing conceals an important but often unno-
ticed difference between two distinct kinds of weighing. Weighing objects on a real pair
of scales differs fundamentally from weighing values and reasons in the following sense.
If we weigh two physical objects A and B on a real pair of scales, there are not more than
three possible outcomes: (1) A has more weight than B, (2) A has less weight than B, and
(3) A and B have equal weight. This entails that if neither object outweighs the other, they
must have equal weights.

By contrast, if we weigh values and reasons this need not be the case. If we weigh
two conflicting values A and B, there is a fourth possibility. This fourth possibility is char-
acterized by the following triple negation. It is (1) not true that A outweighs B, (2) not true
that B outweighs A, and (3) not true that A and B have an equal weight. | call this fourth

9As Raphael (2001: 218) argues, (partial) incompatibility between two supposed claims of justice “is no reason
to deny the validity of either as a species of justice”.

10 | derived this case from Clapham (2007: 114-115).
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possibility ‘3NT’, which is short for ‘triply-not-true’. It entails that although A and B do not
outweigh each other, they still do not have equal weight either.

To clarify this paradoxical fourth possibility, let us return to the example of Heathrow
Airport. The judges had to weigh the right to privacy of the residents against significant eco-
nomic interests. Call the right to privacy ‘option P’ and the economic interests ‘option E’. Let
us apply to our Heathrow Airport example John Broome’s so-called ‘standard configuration’,
in order to get more grip on this question (Broome 1997).

Scheme 1: Privacy option (P) versus Economic option ()

Increasing economic advantage in options E
A

E outweighs P

E does not outweigh P
OptionP e

and

P does not outweigh E

P outweighs E

Decreasing economic advantage in options E

Source: Author.

Privacy option P, that is the option that prohibits the night flights, is taken as the standard.
This option is compared with a chain of different economic options E. Economic welfare in
all these options E is larger than in option P. The larger economic welfare of these economic
options is the result of allowing the night flights, which are at the cost of the residents’ pri-
vacy. In the lower part of the chain, the economic welfare of the economic options E is only
a little bit larger than in option P. Along the chain in an upward direction, the economic
advantage of the E options gradually increases so that, in the upper part, the difference in
welfare between the E option and the P option is very large.

Let us assume that in the upper part of the chain most, if not all, people agree that
those economic options E should be chosen rather than the privacy option P, because they
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agree that the enormously larger amount of economic welfare in these options make it
plausible that we should choose them rather than option P.1!

Conversely, in the bottom part, the economic options E have less weight than option
P because, in those options E, there is only a very small economic advantage compared to
option P, while the loss of privacy in E is significant. Let us assume that with respect to these
options, most, if not all, people will agree that option P should be chosen rather than the
relevant E options.

Now, between the upper and lower part, there is a range where neither option
seems to outweigh the other. | have indicated this range by a broken line. Unlike in the
case of physical objects on a real pair of scales, this need not mean that, in this range, P
and E have equal weight, not even roughly equal weight. This can be shown in two dif-
ferent ways: first, by what | call the large improvement phenomenon; and second, by
intuition and common sense.

The ‘large improvement phenomenon’ is the following. Take an option E,, which,
compared to P, represents a significant welfare advantage (for instance, GNP 2, other things
being equal). Suppose we conclude that E, does not outweigh P, and vice versa. This does
not necessarily mean that £, and P have equal weight, as can be shown as follows. Take an
option E, in which the welfare benefit is considerably improved compared to option E, (for
instance, GNP 4 instead of 2, other things being equal). Suppose we conclude again that this
considerably improved option E, does still always not outweigh P. In that case, it is not true
that (non-improved) option E_is equally good, or has equal weight, as P. Indeed, if this would
be the case, and we largely increase the welfare benefit of £, (in this example we increase
the welfare benefit by 100%), then the improved option £, must be significantly better or
weightier not only than £, but also than P. However, this ‘transitivity’ does not occur. Joseph
Raz speaks of “the failure of transitivity” (Raz 1986). This ‘large improvement phenomenon’
makes it plausible that it is not true that £, and P are equally good or have equal weight, not
even roughly equal weight. The large improvement phenomenon supports the thesis that
the right to privacy and economic benefit represent incommensurable values.

Also common sense and intuition make it plausible that the relevant options do not
have and cannot have equal weight — not even roughly equal weight. Common sense shows
us that there cannot be an equivalence relation between incommensurable values. This
follows, nearly self-evidently, from the nature and definition of incommensurability. Incom-
mensurable values can be defined as follows: two valuesare incommensurable if they have
different dimensions so that their amounts cannot be measured and compared on a com-
mon cardinal scale of units of value. This characteristic of incommensurability makes the
existence of an equivalence relation between incommensurable values very implausible.
Absence of an equivalence relation means that no amount of one value is equal in value to
any amount of the other. In the example under consideration, the incommensurable values
are ‘economic growth’ and ‘privacy’. This means that no amount of economic welfare is
equivalent to any amount of privacy.’? In other words, the amount of privacy represented

1 Whether the agreement of the people is based on an objective fact, which shows that these options E in
the upper part of the chain should be chosen because they definitely outweigh option P, remains to be seen.
See the discussion below.

2 The phenomenon of being “neither better (or weightier), nor worse (or less weighty), nor equally good (or of
equalweight)”isdescribed by severaltheorists. Eachtheoristhasgivenadifferentnametothisinteresting ‘fourth
value-relation’. John Broome calls it ‘vagueness’ (ibidem), Ruth Chang (1997: Introduction; 2002: 659-688)
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by option P in the standard configuration is not equivalent to any amount of economic
advantage represented by options E. The heterogeneity of incommensurable values makes
the existence of an (even rough) equivalence highly implausible. As W.D. Ross argued more
than half a century ago, it is unintelligible how any amount of a particular value could be
equal in value to any amount of a different value, if the two values are incommensurable
(Ross 1950: 154).%3

Incommensurability and ‘3NT’ are sometimes explained as ‘vagueness’ or ‘impre-
ciseness’. | think this is not correct — or at least confusing. Also John Broome (whose way
of reasoning | partly adopted when | presented his so-called ‘standard configuration’) ex-
plains problems of incommensurable values in terms of vagueness. | think that the terms
‘vagueness’ and ‘impreciseness’ are difficult to reconcile with the large improvement phe-
nomenon. The large improvement phenomenon is an indication of what | call ‘incomplete
comparability’ rather than vagueness and impreciseness. Still, it is not very important how
we call 3NT because implications of 3NT for rational and ethical decision-making do not
depend on the interpretation of 3NT but on 3NT itself (Boot 2009).

Let us now return to the Heathrow Airport example. The judges had to determine
whether the relevant privacy outweighs the relevant economic interests or vice versa. This
can be determined if one can answer the following key question: ‘Which amount of eco-
nomic advantage outweighs which amount of decreased privacy?’ The answer can be found
if it is possible to determine the relative weights of the competing values; that is, if it is
possible to determine which amount of one value is (roughly) equivalent to which amount
of the competing value. In that case, we can determine which option outweighs the other.
However, we have seen that if the relevant values are incommensurable, it is implausible
that an equivalence relation exists. In the relevant cases, this makes a determinate and
impartial weighing impossible and seems to mean that the final choice may become more
or less arbitrary.'* The possibility of indeterminateness and arbitrariness seems to be cor-
roborated by, and is mirrored in, rival decisions by different courts of justice in one and
the same human rights conflict.® In the Heathrow Airport example, the Chamber of the
European Court of Human Rights favoured the privacy of the residents near Heathrow Air-
port. However, on appeal, the Grand Chamber put the Government in the right because
of the putatively weightier economic interests. These conflicting judgments are to be
expected with respect to options that cannot be completely compared and completely
ranked. Where the law and reason do not give unambiguous guidance and under-deter-
mine the decision — thus, where the fourth value relation applies and where rationally

‘parity’, Derek Parfit (1997: 202-221) ‘imprecise equality’ and Joseph Raz (1986: Chapter 13) ‘incommensu-
rability’. | myself prefer the terms ‘incomplete comparability’ and ‘indeterminateness’ because they indicate
that the comparative weight of the options in the relevant range is indeterminate. That the range of indeter-
minateness may be wide rather than narrow is confirmed by Broome, Chang, Parfit and Raz.

13 Aristotle (1978: 185) succinctly summarizes the problem: Without commensurability, no equality. Only strict
trichotomists assume the existence of a level of equivalence between heterogeneous values. In Chang (1997)
only one of 13 leading contributors, Regan (1997), adheres to the trichotomy thesis (the thesis that there are
only three positive value relations: ‘better than’, ‘worse than’, and ‘equally good as’).

14 Ruth Chang would say that the final decision depends on ‘the will’. ‘Reflections on the Reasonable and the
Rational in Conflict Resolution’, Proceedings of the Aristotelian Society Supplementary Volumes 83, 2009: 133-
160. See also her Making Comparisons Count, Dissertations in Ethics (New York: Routledge, 2001), p. 172.

15 Cf. Clapham (2007: 114): “There is plenty of room for different people, different judges even, to come to dif-
ferent conclusions.”
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determinable relative weights do not exist — personal intuitions and beliefs, predilections
and opinions may significantly influence the outcomes of the judges’ judgments. This is
confirmed by a large-scale empirical study amongst US judges: in the relevant cases, their
judgments and assessments of comparative weights “may considerably differ and strongly
depend on their political and ideological backgrounds” (Sunstein et al. 2006).

The problem can be summarized as follows: there is no principled way for decisively
and impartially weighing claims based on conflicting and incommensurable values.® This
conclusion is of great importance with respect to decision-making in conflicts of justice.
It means that there is no determinately right answer to the relevant conflicts over a wide
range of different realizations of the relevant values.’

Thus, the judges in the Heathrow Airport example were confronted with an ethical
dilemma, in which neither decision was capable of avoiding an injustice or ‘ethical deficit’.
The dilemma may also explain why the judges of the different courts made different deci-
sions in the same conflict of justice and why there was no consensus on what was the right
decision.

Overlapping Consensus

A prevalent belief is that growth of knowledge and the use of reason will finally resolve
conflicts of values and lead to convergence of judgments and consensus. This might mean
that rational and reasonable deliberation — detached from merely personal beliefs, inter-
ests, predilections and opinions — results in agreement on how conflicts of justice should be
resolved. This agreement must be seen as a so-called ‘overlapping consensus’, which is not
based on one specific metaphysical, moral or philosophical foundation but can be support-
ed by different reasonable comprehensive beliefs. Rawls’s devices of the ‘original position’
and the ‘veil of ignhorance’ and the use of public or impartial reason amongst free and equal
citizens might lead to an overlapping consensus on the ranking of the values of justice. If
we assume that this can be achieved within a liberal democratic society, it is conceivable
that consensus between liberal democratic societies will be achieved as well. Charles Taylor
argues as follows with respect to the question of what it would mean to come to a genuine,
unforced international consensus’ on justice:

“[He supposes] it would be something like what Rawls describes in his
Political Liberalism as an ‘overlapping consensus.” That is, different
groups, countries, religious communities, and civilizations, although
holding incompatible fundamental views on theology, metaphysics, and
human nature, and so on, would come to an agreement on certain norms

6 Cf. Maclntyre (1984: 246).

17 Because the relevant issues concern incommensurable conflicts of justice, a coin flip or a lottery would not
resolve the issue in a single right way. Besides, one could argue that important issues of justice should not be
dealt with via a coin flip, a method where not reason but randomness determines. Also, because the conflicts
concern justice, a majority rule or aggregation of opinions would not resolve the relevant issues in the right
way. Justice based on changing majorities lacks stability, predictability and equal treatment of equal cases.
Further, minorities who have a legitimate claim in a conflict of justice will be disadvantaged by the power of
the majority. A majority-based outcome would confirm Thrasymachus’ view in Plato’s Republic that ‘justice is
the advantage of the stronger’.
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that ought to govern human behaviour. Each would have its own way of
justifying this from out of its profound background conception. We would
agree on the norms while disagreeing on why they were the right norms,
and we would be content to live in this consensus, undisturbed by the
differences of profound underlying belief.” (Taylor 1999: 124)

However, if my argument is correct, then an overlapping consensus on more than basic jus-
tice is unlikely, even in principle. | think that the difficulty to achieve consensus is, to a large
extent, caused by three characteristics of justice itself:

1. Justice is a multifaceted concept.

2. The multiple aspects of justice generate manifold directives, which may
lead to conflicting demands.

3. The competing aspects and demands of justice are incommensurable so
that their comparative weights are not always rationally, impartially and
objectively determinable.

These characteristics easily lead to conflicts of justice itself, that is, clashes between ri-
val demands of justice, which are not always rationally resolvable, even not in principle.
Even removal of all human shortcomings such as insufficient knowledge, non-compliance,
bias or insufficient rationality and reasonableness would not yield a single rational, reason-
able and impartial solution to conflicts between competing demands of justice. If so, then
the exercise of impartial reason will not lead to the same ‘rankings of justice’, and will, con-
sequently, not yield consensus.

As said, the multiple aspects and rules of justice often lack, due to their incommen-
surability, comparative weights that are rationally determinable. That is why they must
receive their weights from other sources than reason alone in order to resolve conflicts
between competing demands and rival directives of justice. The ‘resolution’ of the relevant
conflicts will often follow from our personal beliefs, predilections or opinions about their
relative importance, which depends upon and are shaped by our background beliefs and
total experiences, which differ between reasonable and rational people.’® As a result, they
will often arrive at different answers about how the relevant conflicts of justice should be
resolved. Besides, the final decision will be more or less arbitrary and not impartial because
one rationally and ethically permissible resolution of the relevant conflict of justice will act
against reasons that cannot be said to be outweighed by the reasons in favour of which the
decision is taken.' If so, neither decision in the relevant conflicts of justice is capable of
avoiding an injustice or another ethical deficit.

18 Cf. one of Rawls’s burdens of judgment or sources of reasonable disagreement: “the way we [...] weigh
moral and political values is shaped by our total experience, our whole course of life up to now; and our total
experiences must always differ. Thus, [peoples’] total experiences are disparate enough for their judgments to
diverge [...] on many if not most cases of any significant complexity” (Rawls 2005: 57).

1% Compare Thomas Nagel: “[...] when each [of two choices] seems right for reasons that appear decisive and
sufficient, arbitrariness means the lack of reasons where reasons are needed, since either choice will mean act-
ing against some reasons without being able to claim that they are outweighed” (Nagel 1979: 128; emphasis
original).
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Conclusion

| have tried to show that even if values of justice are universally valid (as | do believe), there
need not always be a universally valid and (single) right ranking and weighing of these val-
ues.”? | have argued that an important although not sufficient cause of the absence of a
right or single right ordering and weighing is the incommensurability of the relevant values.
The upshot is that where incommensurable values of justice conflict or cannot be realized
simultaneously, there is, in the relevant cases, no right or single right solution. If one society
resolves conflicting or incompletely compatible claims or duties of justice in one way, and
another society in another way, this does not necessarily mean that one of the two ways
is ethically superior. This conclusion has nothing to do with relativism because the relevant
values and principles of justice may be assumed as being universally valid, but the weight
assigned to these values and principles may differ.

In other words, in the relevant cases the exercise of reason will not lead to the same
‘rankings of justice’, and will, consequently, not yield consensus. Disagreements on justice
seem (at least partly) to reflect conflicts between, or incompletely realizable, elements of
justice itself.
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