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~U.S. DOMSAT POLICY: A CASE STUDY
- OF ECONOMIC CONSTRAINTS ON
TECHNOLOGY ASSESSMENT

Economic limitations in the process of technology assessment are analysed on the example
of the U.S. system of domestik telecommunication satellites.

© As man becomes ever more dependent upon technology for the attamment of
his ‘ever more far-reaching goals, it becomies imperative that any new technology
be carefully assessed as to its consequences before it is added 1rrevocably to the
complex machinery of human progress. What if such an assessment shows, however,
that the only major objection to a proposed new technology is that it would dlmmlsh
the importance of an older technology and 'of those interests and institutions which
have depended upon it? This, in a word, is the issuc faced in recent years by the
United States government as it groped towards policy with regard to domest;c
use of communications satellite (*‘comsat™) technology.

The history of this policy formulation might be cited to show that a regulatory
agency is ill-equipped to plan for the future because it cannot see clearly over the
shoulders of the corporate giants that it is expected to regulate. But it can also be
cited to show that not even corporate giants can exclude a major technological
innovation indefinitely. Whether the synthesis that emerges out of this dialectic
of dollars deserves to be called technology assessment depends, perhaps, on what
level of consciousness one expects of governmental decision-making. It is, therefore,
for the reader to determine from what follows if the U.S. government’'s assessment
of domestic sateflite (*‘domsat™) technology has been any more than a belated con-
firmation of that almost forgotten doctrine of the invisible hand.

In a word, comsat techniclogy is on the verge of effecting significant changes
in the structure and operation of the American telecommumications industry. If
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such changes do come about, however, this will be due not to any textbook-model
enlightened public policy opting instinctively for a superior technology, butto a clas-
sic case of governmentally refereed economic natural selection. By all traditional
standards of corporate worth, notably that of total assets, the combatant most fit
so survive the sorting out process would unquestionably be “the phone company”,
American Telephone & Telegraph, Inc. (AT&T). This government created and’
sustained multi-billion dollar communications monopoly was on the scene “the
firstest with the mostest”, and has defended the resulting prerogatives most adaman-
tly throughout what now can be called the first phase of a transition to radically
different technology. What is already clear, however, is that the company that lays
cable on land has not sncceeded — at least, not yet — in suppressing or swallowing
others whose expertise consists of moving information to and from high in the sky.

That AT&T has not succeeded in eliminating all potential competition is not,
as we shall see, because it has not tried, but because it has been constrained — partly
by the power of some of its competitors (e.g., RCA and IBM), partly by statute
(e.g., those establishing NASA and the Communications Satellite Corporation),
and partly by government agency regulation. The regulator in this instance is the
Federal Communications Commission (FCC), which, with the help of its overworked
and underfunded Common Carrier Bureau, has been carefully steppmg its way
‘through political, economic, and legal minefields from a position of safeguarding
the old to one of at lzast finding a place for the new.

The fibre for this gradual shift in policy may be said to have been woven from
three stands: 1. the international strand, which took shape in the Communications
Satellite Act of 1962 and its progeny, Comsat and INTELSAT, and achieved stability
in definitive arrangements entered into in 1971; 2. the domsstic policy development
strand, which may be said to have begun with the Communications Act of 1934,
but which took off with a serious domsat application in 1965 that led five years
later to a “multiple entry” policy for the domsat industry; and 3. the domestic policy
implementation strand, which began with conservative ad hoc decisions — or,
arguably, non-decisions — at the outset of the comsat era in 1957, but has become -
somewhat more imaginative and experimeﬁfal'siﬁce 1972, Each of these strands -
will be considered, but the main focus will be on the development of domestic policy.

T. The world traveler

In the context of our consideration of domsat policy, what is_ most important
to note about the Communications Satellite Act of 1962 is that 'it was enacted to
lay a foundation for American global dominance in electronic. communications.
Five years had gone by since the first Russian sputnik; but, in the wake of the initial
U.S. sub-orbital and orbital astronautical successes, AT&T’s Telstar I, a comsat
capable of carrying television, had just been launched into orbit. Once challenged
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by this exhilarating evidence of an imminent opportunity to beat the Russians at
their own electronic game, hard-nosed practical concerns about proposed structural
arrangements for satellite exploitation lost.any chance of being persuasive in Congress.
But in retrospect these concerns were by no means Inconsequential.

Reduced to essentials, the one key issue before Congress with regard to comsats
was how best to structure arrangements to. assure their reasonably expeditious
development and wutilization in a global network. In other words, ail parties to the
debate agreed on the global goal but differed as to the preferred instrumentality
for its attainment. From the outset the majority favored a private entity, to be known
as the Communications Satellite Corporation (or “Comsat™), that would remain
subject to federal, i.e., principally FCC, regulation. Among themselves the majority
differed as to the extent to which common. carriers, especially AT&T, might own
stock in and elect directors to the board of the new corporation. Opponents, fearing
that stockholding common carriers with vested interests in their own terrestrial
systems, e.g., transoceanic cables, would frustrate any competitive exploitation
of satellites and that-the FCC would be urable to counteract such domination,
favored an entirely government owned and operated entity. Compromise provisions
eventually enacted into law limited the. amount of Comsat stock which common
carriers could own either individually or collectively. B

Underlying these weighty policy considerations, of course, was the question
of fair allocation of contracts in connection with comsat research and development.
The minority, in particular, argued that the FCC’s past inability to regulate AT&T’s
telephone rates established a presumption that it would be no more effective in
guarding the public intcrest with regard to satellite communications. What, they
asked, is to prevent AT&T from pursuing past policies through assignment of alt
Comsat procurements to its subsidiary; Western Electric? To this sort of objection,
the Justice Department replied that dissatisfaction with the regulator is best cured
by either improving it internally or reassigning its responsibilities to another agency.

The international effort proceeded rapidly if not always smoothly. In a matter
of months after the statute was enacted, Comsat was organized (February 1963),
and a year later interim arrangements set up the International Telecommunications
Satellite Organization (INTELSAT), with Comsat as its manager. The following
year, 1965, the world’s first commercial satellite, INTELSAT I, was launched and
single-path - telecommunications service between the United States and Europe
was 'inaugurated. This particular satellite had a design lifetime of 1.5 years, primary
power of 40 watts, a total bandwidth of 50 MHz, and a capacity to carry the equi-
valent of 240 telephone circuits. Additional comsats of first the same and then of
increasingly greater capacity were launched in the years that followed, always with
FCC authorization, until today the earth is covered by eight fourth generation
synchronous orbit satellites each of which has a design lifetime of 7 years, primary
power of 400 watts, a total bandwidth of 500 MHz, and a capacity to carry the
cquivalent of 4000 telephone circuits over 500 paths in 80 different countries.

This new enterprise in the sky created a considerable variety of degal problems,
not the least of which were in the area of international law. Numerous conferences,
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held under both official and unofficial auspices, attempted to deal with questions
ranging from frequency allocation to- limitations on the content and destination
of programs beamed across natiopal borders. With regard to the latter, various
writers became especially attnetive to the possible ramifications of direct broadcast-
ing-from satellites (DBS), a now attainable technology whereby programs would
be beamed from a satellite directly to home receivers without the intermediary of
any regional or local earth station. And by 1980 one would need to add into the
mix the expanded versatility, power and longevity of satellites made passible by the
introduction of space shuttles. : . '

In any event, it was already clear by the mid-1960's that satellites were here
to stay, and businessmen were already envisioning domestic applications of the new
technology. As this latter interest spread among the various competitors in the-
electronics industry, the FCC would soon find itself in the center of a battle for
some or all of the anticipated market. The fundamental reason for the- FCC’s embat-
tled position — apart, that is, from the economic spoils at issaue — is that the 1962
legislation envisioned only a single global comsat system, to which existing interna-
tional common carriers were expected to be conmected. Thus, the 1962 act calls
upon the President of the United States to

so exercise his anthority to help attain coordinated and eﬁicient_'use of the c!ectroinagnetic spectrum
and the technical compatibility of the system with existing oo_mmunications facilities both in the
United States and abroad*. - ‘

And the FCC, in turn, is required by the same act to exercise its authority under
the Communications Act of 1934 in such a way as to

insure that facilities of the communications satellite system and satellite termina! stations are techni-
cally compatible and interconneeted operationally with each other and with existing communications
facilities. .

* In other words, in the face of 2 revolutionary new technology that might well
transform the entire structure of the telecommunications industry, the executive
branch is mandated by statute to safeguard the prerogatives, and incidentally the
investments, of the old technology. S

On its face, this statutory language simply embodied the viewpoint of, in partic-
ular, AT&T that the principal and even exclusive function of the satellite system
would be to extend congenially the capabilities of the terrestrial system already
in place. But, on the other hand, the language could also be read in the context
of the 1962 act as a whole as referring only to the global system, while remaining
silenit about policies with regard to an alternative domestic system which was simply
not envisioned by lawmakers in 1962. In any event, domestic applications were
imminent, and statutory law was silent about them. What considerations, then,
were to guide the FCC in its search for “the public interest, conveniénce or necessity”?

t Communications Satellite Act of 1962, 47 US.C. § 721 @ (M. '
2Id at § 721 (© ). _
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2. Homecoming preparations

Not surprisingly, in view of its earlier record with regard to microwave, -the
FCC at first adopted 2 policy of protecting the vested inferests of COTMmMOnN carriers,
in accordance with the view of AT&T that comsats were simply “cables in the sky”.
This curious analogy did make some sense when -applied to a-multiunit/random.
orbit/medium altitude system, of which AT&T's TELSTAR (1962) was an example.
But Hughes Aircraft soon proved with its SATCOM series (1963), used to beam
the Japanese Olympics (1964), and then with INTELSAT I (1965), that an incom-
parably superior synchronous (high altitude/stationary orbit) system was feasible.
This historical achievement in effect made then existing terrestrial systems obsoles-.
cent, and marked the beginning of a new era in communications technology. Withizn-
a year the Soviet Union would have its powerful Molnya (“lightning™) system under-
way; then in the early 1970°s would come domsats for Great Britain, Italy, Western
Europe, India, Latin American, Indonesia, and Canada; and others (c.g., for Japan)
are on the way. The Canadian system, built as were others by Hughes Aircraft
and called ANIK, became operational in 1972, just in time to be available on a tem-
porary basis for American firms that would only then be permitted to get into the act.

As abroad so also at home, the advent of the synchronous system brought forth
customers for satellite services who could readily see their use as a significantly
less expensive alternative to land routes on which they had theretofore been depend-
ent. And thus began the FCC’s beleaguered quest for the public interest with regard
to domsstic use of communications satellites.

The first petitions merely sought access to the newly emerging INTELSAT system,
but even these had to be handled rather carefully. A group of common carriers
was allowed to obtain from AT&T facilities to bring TV service from the Andover,
Maine, earth station. Comsat was granted temporary authorization to provide
television transmission services to the major networks. But a subsequent petition
to make that authorization permanent was denicd. That refusal was then solidified
in a decision which held Comsat to be principally “a common carrier’s common
carrier”, which accordingly could serve non-common carriers, notably networks,
only in “unique” and “exceptional” circumstances. Petitioner’s insistence that
such direct satellite service would be much more economical was viewed by the
Commission not as triggering a statutory obligation on its part to effect rate reduc-
tions made possible because of satellites but rather to head off ‘any threat to “the
conventional carriers”™. This position the Commission bolstered with appeals to
the legislative history of the 1962 act.

These and other like carly decisions were probably very proper interpretations
of the global intent of the Communications Satellite Act of 1962. But when the
American Broadcasting Company came to the FCC on September 21, 1965, with
a proposal developed by Hughes Aircraft to build what Commission bureaucratese
would at first call “domestic non-common carrier communications satellite facil-
ities by nongovernmental entities,” the issue moved into a statutory no-man’s land.
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The ABC petition sought authorization to beam television programs to all fifty
states off a synchronous satéilite from transmitting earth stations near New York
and Los Angeles that would provide free access to public broadcasters. Comsat,
in response, claimed an invasion of its hegemony. So the FCC called for help, on
March 22, 1966, with a Notice of Inquiry, to which was added a Supplemental
Notice of Inquiry regarding technical questions, that would occupy its attention
for years to come as Docket 16493 :

In response to this “inquiry into legal, policy and technical questions relating
to the possible establishment of satellite systems for domestic use,” nineteen parties
filed proposals and/for comments before the last of several deadlines on April 3, 1967.
Among the early proposals submitted was ‘one from the Ford Foundation, later
generally endorsed by a special Carnegie Commission Report,-to let NASA do
a pilot program to demonstrate the value of domsats for public broadcasting. Comsat
thereupon added to its input a hastily prepared stop-gap proposal to launch such
a demonstration satellite -itself. A more radical proposal, favored by aerospace
manufacturers and broadcasting networks, called for a high-wattage DBS system
that would bypass. all ground stations to deliver nationa} programs without inter-
mediary to home receivers. Common carrier like AT&T, and originally Comsat
as well, proposed instead low-power multi-purpose satellites that would remain
dependent on extensive ground systems. .

A key proponent of DBS at the time was then chairman of RCA. (owner of NBC),
David Samoff. But neither RCA’s DBS plan nor others from General Electric
and Hughes Aircraft were given any real encouragement for domestic purposes
then or since. The reasons for such concerted disregard, as articulated by Lawrence
Lessing in 1967, seem ecconomically overwhelming: '

The big common cattiers have literally no use for direct-broadeasting technigues. The National
Association of Broadcasters, representing largely local-station' owners, is obviously against any

system that might cut down its members’ stations. And owners of ... CATV systems are cool toward
any system that could eventually wipe out the need for their services®.

Given this broad-based opposition to a DBS system, the only viable question
was what alternative system or systems, if any, should be approved. The Ford Foun-
dation proposal, first of all, was neatly side-tracked by the Public Broadcasting
Act of 1967, which innocuously allows for, without requiring, “free or reduced
rate communications interconnection services” for educational radio or television,
subject to FCC rules and regulations. As pressure mounted from Comsat’s interna-
tional partners in INTELSAT for less U.S. domination of that system, President
Lyndon Johnson, in a message to Congress dated August 14, 1967, reaffirmed U.S.
comimitment to INTELSAT, but noted that the INTELSAT agreements “do not
preclude the development and operation of satellite systems to meet unique national
needs”, and accordingly appointed a Task Force to study how and in what time
frame a domsat system compatible with INTELSAT might be established.

As the public’s attention was focused, often enough via live television, on perhaps

3 Lessing, “Cinderella in the Sky”, 21 FED. COM. B.J. 92, 100-101 (1967).
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its most turbulent presidential election year in history, the Task Force, chaired
by Eugene Rostow, put together a report that came down foursquare in favor of
every major position of Comsat and the common carriers, especially AT&T. Insisting
that “systemic fiexibility should be a continuing underlying philosophy of industry
regulation”, the Task Force recommended “as the most prudent course a modest
operational pilot domestic satellite program, with Comsat playing the leading role.”
Noting in addition both the technical problems involved in transmitting satellite
signals to and from an urban arca where landline microwave routes converge (4 con-
<ern now known to have been greatly exaggerated) and “the declining cost of ¢coaxial
<cable facilities,” the Task Force seemed prepared in effect to let satellites and micro-
wave systems fight it out, then let the winner (possibly neither of the combatants)
indemmify the loser or losers. Yet as between the satellite and terrestrial technology
it would somehow want to allow “the natural advantages of each to be sought,
developed and put into service.” ' '

This cautious restraint on the part of the Johnson Administration was simply
disregarded after Richard M. Nixon came to power in 1968. By 1970 this new Admi-
nistration announced itself in favor of an “open entry” policy that would implement
Jaissez-faire economic doctrine. In the interest of stimulating rather than frustrating
competition, the Nixon White House called for “a diversity of multiple-satellite
systerns as well as multiple-earth stations” in order “to provide a full range of domes-
tic services.” To this end it recommended adopting certain guidelines on a 3-5 year
interim basis. These guidelines would establish an “open-entry” policy limited only
by technical, international and military considerations. In the interest of greater
flexibility, they would allow for arrangements that could be both public and/for
private, independent or cooperative, specialized and/or common carrier, terrestrial
and/or satellite. The Nixon White House also adopted the 1968 Task Force concept
of indemnification by allowing for reallocation of spectrum subject ‘only to com-
pensation by “the new entrant” of “the established users.”

Thus apprised of its marching orders from the new Administration, the FCC
iwo months later announced a policy that was undoubtedly very different from
what it had formulated the year before. In particular, the Commission declared
that it still could not determine whether a U.S. domsat program should allow for
multi-purpose or specialized systems, or a combination of systems, or should be
arrived at on the basis of the Administration-proposed open entry policy. It therefore
announced that it would proceed on an ad hoc basis and make its determinations
in the context of concrete proposals. Without guaranteeing authorization of any
particular proposal, the Commission noted that it would be guided by statutory
and judicial authority. Potential applicants were advised to take into account the
plans of other countries, to avoid orbital space problems and possible electrical
.interference. .

One additional issue that the FCC resolved, almost off-handedly, was the question
of its legal authority over domestic satellites. The carriers had argued generally
that authorization of non-carrier entities would be illegal or, in the alternative,
bad policy. Non-carriers generally had disavowed such legal barriers. In this instance,
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the FCC found itself in agreement with the non-carriers; but it had to work its
‘way through some statutory lacunae and ambiguities to arrive at this conclusion.
- The problém, essentially, is that the Communications Aci-of 1934 says nothing
about satellites and the Communications Satellite Act of 1962 says nothing about
domestic satellites. The solution which the -Commission adopts ‘is. to show that
the 1934 act, as interpreted judiciaily, points to FCC assumption of such jurisdiction
and that the 1962 act, as perceived in its legislative history, does not preclude such
jurisdiction. On the basis of this line of reasoning the Commission concluded that it
may authorize domestic communications satellite facilities upon finding that such facilities would

servethe public convenience, interest or necessity under the 1934 act and are required in the national
interest under the 1962 act®, - : : : -

- Having thus assured itself of its authority to regulate domsats, the Commission
proceeded to set forth not a comprehensive policy but an assertion that satellites
could “play an important rolé in the field of domestic communications” and that
accordingly the FCC stood ready to consider “concrete system proposals” from any
‘qualified applicant. With these few words the Commission abandoned the go-slow
policy of the Johnson Administration. But it did not swallow whole the laissez-
faire marketplace approach the new Administration had recommended. Applicants
would need to be “legally, technically, and financially qualified entitics.” The precise
structure of an entity which would be thus qualified was not, however, to be narrowly
predetermined, nor was the manmer in which it would deliver sateilite services.
Moreover, the Commission noted, a carrier of domestic satellite services would,
unlike their international counterparts, be able to deal directly with customers
for its services. ' ' '

3. Ecce ﬁom'sat!

The impact of this 1970 invitation for satellite applications was quickly discernible.
During the four fiscal years from 1967 to 1970 inclusive the FCC received a total
of 110, or an annual average of 27, satellite-related common carrier applications.
followed by another 38 the following year and 103 the -year after.

Among the applications approved were some which eventually led to the esta-
blishment in orbit of three domsat systems, Western Union’s WESTAR, RCA’s
SATCOM, and Comsat's COMSTAR, channels on which are leased to AT&T.
In addition to these, Canada’s ANIK is available, and has been used temporarily
by American domsat enterprises especially during their start-up phases. And, finally,

+ Domestic Communications-Sateltite Facilities, Report and Order, 22 FCC 2d 86, 133 {1970).
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the FCC has just recently approved plans for a data transmission satellite system
developed by Satellite. Business Systems, Inc., a joint enterprise involving Comsat,
IBM and Aetna Casualty Insurance Co. The availability of satellites, in turn, has
brouglit about the construction of numerous earth facilities needed to use them,
including now over .a. hundred- receive-only earth stations being used: mainly for
transmission of televised programs to cable systems. And as satellite technology
advanees, especially in terms of the power and precision of the satellites themselves,
ever smailer receiving antennas on earth become feasible. And, accordingly, the
FCC has recently authorized the use of receivers with antenna as._small as 4.5
meters. Thus is technology moving us by its own inner logic to the very edge of
that DBS approach tobroadcasting so coldly received in this country in the 1960’.

That-we have come this. far since 1970 is not, however, received everywhere
with unmitigated delight. In fact, the traditional common carriers, meaning especially
AT&T, view the trend with alarm; and, as we shall see, they have every intention
of blocking its competitive implications, for which they hold the FCC singularly
responsible. To complete this historical overview, then, we should at least -briefly
consider the FCC’s domsat decisions since “multiple entry” first became policy in
1970.

Following its announcement of policy in 1970, the Commission received a number
of applications for. proposed services ranging from long-distance message circuits
and leased lines for voice and data to the transmission of television programs to
-carth stations at or near broadcasting stations, the transmission of TV programs
directly to CATV headends, of motion pictures to movie houses, as well as MATL-
GRAM, PICTUREPHONE, educational and instructional television. These pro-
posals, taken collectively, called for a total of “600 in-orbit transponders, of which
336 would be primary and the rest spare.” The FCC’s Common Carrier Bureau
reviewed the applications “with assistance of experts.from the Goddard Space
Flight Center of NASA”, and subsequently recommended- limiting “open entry”
by requiring that proposals involving the same or similar satellite technology be
consolidated unless strong public interest grounds to the contrary could be shown.

A principal concern of the staff was how to regulate entry in such a way as to
facilitate innovation, on the one hand, while, on the other hand, preventing AT&T
monopolization. Satellite technology is obviously useful for telephone communi-
cations; but if the Bell were allowed to ring beyond that sphere it could easﬂy head
off any serious competition. For, as of 1970,

AT&Ts total annual revenues exceed $18 billion and are growing at an annual rate of more than
10 percent. About 30 pereent of its total revenues, or 36 billion, is derived from interstate services.
Of this amount, some 85 percent is produced by services which AT&T provides without any com-
petition, principally message toll telephone [MTT] and wide area telephone service [WATS] services.
On the other hand, 15 percent or § 900,000,000 are derived from non-message services, most of

which may be oﬁ'ered by compet:ng entities under the Speclahzed Carrier decision in Docket No.
189205,

3 Domestic Communications-Satellite Facilities, Memorandum Opinion and Order, 34 FCC
2d 1, 52 (1972).
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Specialized Carrier, following shortly after the Carter-phone decision, is a land-
-mark ruling in which the FCC excluded peripheral instrumentalities from AT&Ts
monopoly control over terrestrial services and left it up to “competitive entry”
into the marketplace to determine which systems customers would use, That decision,
however, explicitly excluded communications satellites pending the establishment
of policy in Docket No. 16495. In the judgment of the Common Carrier Bureau,
‘the situation with regard to satellites was clearly distinguishable from Specialized
Carrier’s rationale, because the public could be harmed by. failure of satellite services
and by the strong possibility that only AT&T would survice unregulated competition,

After hearing oral argument in May 1972, the FCC gave to its 1970 “multiple
entry” policy some structure and direction in light of the responses, including that
of the staff, to that policy. Now, however, the Commission went on record as not
only being open to applications but as being prepared actively to encoutage develop-
ment of the new technology by facilitating opportunities to gather data about it
and demoristrate its advantages over terrestrial systems. While remaining flexible
in its policy, the Commission would nonctheless “facilitate the efficient development
of this new resource by removing or neutralizing existing institutional restraints
or inhibitions.”

The words here quoted, although exceptionally ambiguous in light of previous
statements of concern about AT&T’s potential for monopolization, do not mean
- that the Bell Systemr would be encouraged to become the only system. For a period
of three years, subject to review, AT&T would be restricted to leasing satellite capa-
city and only for its public message services from another carrier, in effect Comsat’s
domestic counterpart incorporated as Comsat General. Moreover, AT&T, the only
one of the original carrier investors in Comsat still holding any such stock in 1972,
would soon be tequired to divest itself of its 299, interest therein. With the giant
thus somewbat in tow for a time, other less heavily capitalized applicants would
have “a reasonable oportunity for entry,” In part as 2 means of improving such
an entrant’s chances of success, consolidated arrangements would be permitted
and even encouraged, but not required.

What was required were “showings of financial, technical and other qualifications™
and, in addition, findings by the Commission that a grant of a particular proposal
would serve the public interest, convenience and necessity and that it would not
have an adverse impact on rates or services to carrier customers.

Significantly in the background throughout all these proceedings, although
very alert to their every ramification, were the representatives of the broadcasting
industry, different levels of which had different interests to protect. Network affilia-
tes, in the first place, were mainly interested in having the right to own earth stations
as a condition for remaining autonomous in selection of programs from the satellites,
(if not as an economical means of facilitating establishment of additional networks.
On this point, all system applicants except Comsat were either open to or silent
about other-owned earth stations. The Commission here supported and has since
implemented separate earth-station ownership.

The networks themselves saw in satellites and/or microwave transmission an
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opportunity for “multi-million dollar annual savings.” But apart from that they
seemed generally willing to await further developments before selecting a provider
of such -services. They did indicate their preference: with regard to assignment of
broadcast spectrum, made known their techpical needs, and indicated an interest
in a 36-month trial period during which a natioawide system would be built and
test compared with landline systems. Beyond such indications of Interest, the net-
works had neither expressed preference for any system applicant nor “even made
clear any intention to convert to satellite interconnection.” Nonetheless, all system
applicants except Hughes/GTE and AT&T were interested in satellite program
transmission -arrangements with the networks and were projecting their capacity
needs accordingly. '

In view of their dependence on AT&T for transmission, this cautious. stance
on the part of the networks is readily understandable. But none of the interested
parties, and least of all the networks themselves, failed to recognize the manifest
advantages to be derived from a successful domsat system. In particular, satellites
would significantly improve interconnection, which is important to the networks
for purposes of 1. simultaneous broadcasts, 2. regional timedealy, 3. region-specific
programming, and 4. program {especially network news) assembly. In addition,
it was estimated that access to satellites would cut the cost of interconnection almost
i half, from $20 million (paid to AT&T for its terrestrial services} down to an
estimated $13 million, and would make feasible a significant expansion of network
interconnection, especially to ‘more remote areas (a special concern of public broad-
casting). Its costs not being distance semisitive, satellite interconnection would also
facilitate cconomical and profitable interconnection of cable systems. This in turn
could well lead to the development of a new television network. In short, the tele-
vision industry seemed destined to become a big customer for satellite services.

These services commenced soon after the closing of Docket 16495 in December
1972. Five proposals were authorized during 1973, and by December of that year
RCA was providing the first U.S. domsat services using transponders leased in
Canada’s ANIK satellite. On: April 13, 1974, Western Union launched the first U.S.
domestic satellite, WESTAR I, which became available for commercial service on
Tuly 26 of that year, to be joined in orbit on October 10 by a backup satellite. Ameri-
can Satellite Corp. (ASC), which has focused on high speed data transmission for
government agencies, began services in August 1974 from three earth stations to
channels-in WESTAR 1. In 1976, after some complicated corporate rearrangements
had been worked out, Comsat General began launching satellites in its COMSTAR
series intended for public message use by AT&T and GTE. Also during 1976 Comsat
General’s MARISAT system, for marine satellite cominunications, became opera-
tional, and at the end of that year the FCC approved an exotic new data transmission
system proposed by Satellite. Business Systems, Inc., a company owned in equal
thirds by Comsat General, IBM, and Actna Casualty.

By way of indicating that the commercial domsat business is not for corporate
midgets, RCA’s full system, known as SATCOM, cost $125 million; Comsat’s
COMSTAR program is expected to cost AT&T and GTE a total of $325 million;

6§ — Prace Naukoznaweze i Prsgnostyczne 1, 2/80
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Western Union put an estimated $102 million into WESTAR; and ASC’s system,
already over $27 million, will when completed cost $80, million the same amount
which' ITT has committed to- a combination microwave/data communications
network. Estimated startup costs for the recently approved SBS program are $250
million. :

What sets the SBS program apart from all that have preceded it is that it will
utilize new high frequency (12 and 14 GHz) bands in a mannér entirely independent
of terrestrial phone lines, utilizing instead a new technology based entirely on ultra-
high-speed digital circuits and computer-based switching. In addition to the techio-
logical novelty, of course, is the extraordinary inroads this system is likely to make
on AT&T’s telephone service monopoly while at the same time giving IBM an
effective monopoly over data transmission ‘in the United States. The long-term
effects of such an incursion on the telecommunications establishment are difficuit
to predict but easy to imagine. In the short run what is evolving in the U.8. domsat
industry is a kind of crazy-quilt of theoretically private but in ‘many ways FCC-
organized firms with competing but, so far at least, apparently comtpatible systems.
This compatibility even in the face of what some claim to be crowding has been
a pleasant surprise even for the FCC, which, as a result, how séems$ prepared to
authorize small receive-only earth stations almost routinely.

4, Quis Custodiet Custodes?

As it happens, however, some careful watchers of these FCC domsat decisions
have noted their strong disapproval of the way the Commission has taken to deciding
such important issues without even holding hearings. The dissidents in this regard
include an obscure public interest group and a well known phone company.

The public interest group in question is called the Network Project. It appeared
on the scene somewhat belatedly to challenge — unsuccessfully in cach instance —
three different petitions for satellite authorization involving, respectively RCA,
Hughes Aircraft, and American Satellite Corporation. In each case Network Project
sought denial of the application on grounds that the FCC by grantng it would 1. fail
to enforce its own ascertainment regulations; 2. confer effective ownership of the
public airways on private parties; 3. violate the public’s First Amendment right
to “larger and more effective use of radio”; and 4. violate antitrust prohibitions.
These concerns are essentially reiterations of minority objections to the original
establishment of Comsat as a private corporation, but now transferred to the domestic
scenc with the long history of debate over public broadcasting needs as additional

background.
In the RCA case the FCC chose to deal only with anti-monopoly objections

raised by competitor Western Union. In the ASC case, the FCC neatly disposed
of Network Project’s concerns by simply noting that ASC and RCA as well would
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both operate in the common carrier mode and that public broadeasting would:
eventually be assured of preferential rates. Since, however, part of the ill-fated
Hughes Aircraft/GTE proposal involved television program distribution by Natio-
nal Satellite Services (NSS), a Hughes Aircraft subsidiary formed for that purpose,
the FCC was compelied to recognize that an appeal to common carrier doctrine
would be inadequate in this instance. Nonetheless, the Commission proved versatile
enough once again to dispose of Network Project, this time by means of a line of
reasoning which, to anyone familiar with its rationale for refusing to consider broad-
casters as common carriers, must at the least be characterized as ironic. The argument
seems to go in both directions at once, saying on the one hand that the NSS service
Is that of a carrier and is available from other domsat carriers, and saying on the
other hand that it is a programming service but its programs would not be the only
ones available to customers. And besides (just to make sure?) the license grant
would be only temporary, subject to renewal.

The Network Project group appealed the FCC decisions in these cases to the
district court of the District of Columbia, which-upheld the Commission unquali-
fiedly as to RCA and ACS and suspended judgment on NSS because of problems
that had since arisen between the project proponents, )

After reviewing the history of Docket 16495, the court recites Network Project’s
objections, then determines that they would not justify denying authorization either
to & commeon carrier or to a CATV service such as that proposed by NSS. As to
common carriers, the court recalls its decision in a case mvolving the Hawaiian
Telephone Company where it had stated that the FCC’s public interest test involves
determining first whether more or batter service is needed and, if so, then determining
by way of “balancing equities and opportunities’, which among competing applicants
will best provids that service. The considerations thus triggered are those relating
to market devzlopment and avoidance of “restraint upon competition.” With regard
to these latter kinds of considerations, the FCC has maintained a suffi cient degree
of survzillance, even to the point of eventually requiring special consideration for
public broadcasting. _

This wholehearted support for the FCC’s exercise ofits discretion was not repeat-
ed in a review of the FCC’s imposition of broadcasting-type restrictions on cable.
But in a different court, where the majority refused to review de novo the FCC’s
interpretation of a satellite service contract, a strong dissent characterized such
Jjudicial acquiescence as having given the Commission “virtually unreviewable power
i matters of law.” Ii is not irrelevant to note that AT&T was an intervenor in this
latter case, the result of which was to prohibit Western Union from competing
against AT&T in the areas of foreign exchange and common control switchin
arrangement services. :

On balance, however, it does seem that the FCC is striving in the area of domsat
services to clear the way for what it deems to bz viable uses of a still only minimally
exploited new technology. By tending to favor private firms capable of delivering
such services, the Commission disappoints those who want more for public broad-
casting. But inasmuch as the firms receiving FCC domsat authorization are often
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non-traditiopal carriers who are thereby enabled to compete against AT&T, the
latter has of late undertaken a frontal assault on the FCC. What it hopes to achieve
is new legislation which would not only greatly hinder the Comumission’s discretion-
ary ability to authorize competitive services but would also facilitate a take-over
by AT&T of such services already so authorized. The cutting edge of this assault
is a “reform” bill before Congress which, if enacted, would effect a surrender of
virtually afl electronic communications to AT&T. The emphasis throughout is
on “the integrated interstate telecommunications network” which “shall be so
structured as to assure widely available, high quality telecommunications services”.
To this end, duplication, inefficiency, and adverse economic impacts are to be avoided.
How? By giving states more jurisdiction over facilities within their borders and
by significantly shifting the burden onto any applicant to the FCC whose proposal
would seemi to deviate from the aforesaid system.

' Whether this is the first call to a battle that has already been lost or the first
step towards ultimate take-over, it is clear that no competing telecommunications
firm need wonder for whom the Bell tolls. Corporate arrangements may, &s a result,
be further transformed in ways not yet foresseable. The technology of satellite
communications will undoubtedly survive them all. And once it has been as fully
developed as recent breakthroughs now make appear almost inevitable, terrestrial
services as we have known them in the past will become museum pieces.

Viewed from afar, at any rate, technological progress in this area is taking place
by virtue of a certain inner logic that operates independently of any socio-sconomic
obstructionism. But the closer one looks at the concrete reality of governmental
decision-making with regard to domsats, the more one discerns an institutional
predeliction for a status quo which innovation may enhance but not supplant.
Needless to say, no such incrementalist policy can withstand indefinitely the heady
onslaughts of a truly revolutionary technology. And thus time -is no lasting friend
of obsolescence. But in the short run obsolescence tends to display all the trappings
of power. In such a case, as here, technology assessment is but one aspect of a con-
siderably more complex dialectics of change.
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Amerykaiiska polityka w zakresie krajowych satelitéw telekomunikacyjnych — studium'og'nimeé
ekonomicznych w procesie wartoSciowsmia fechniki

Analiza ograniczeri ekonomicznych w procesie wartodciowania techniki przeprowadzona
na konkretnym przykiadzie amerykadskiego systemu krajowych satelitéw telekomunikacyjnych.
Antor przedstawia proces kierowania rozpowszechnieniem nowej rewolucyjnej techniki, jaka
jest telekomunikacja satelitarna oraz proces prawnego regulowania Jei zastosowad. Pokazane sa
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- elementy wartoSciowania nowej techniki oraz proces decyzyjno-legistacyjny: w warunkach dzialania
rynku, monopoli, prezydenta i agenciji rzadowych otaz spolecznych grup:naciskn..
Autor oméwil takze ziawisko kopkurencii migdzy stara (kablows) a nowa'(iatelitarna) technika
acznodci, jak rowniez wplyw konkurencii miedzynarodowej na decyz:e techmcann-ekonom:cme
w zakresie telekomunikacii.

Amepmmmn MOIHTHER, KAcAKmARCH OTEHECTRENABIX myrnmcon CBEIR — HOC/EAOnamEe
IKOHOMIEMECKNX orpamwesnii B Nponecce ONEHKH TEXHMKH : :

AHamms 3KOHOMAIECKHX orpamqem B lrportecce ONEHEH TEXHIKA, npomnemmm na EKoH~
XpeTHOM DGPHMEDE EMEPHKAHCKOH CHCTEME! OTE4eCTBCHHEIX CEYTHHKOB CES3M. -

ABTOpD OMHCHBAET IIPOHECC YIPABICHRS pa.cupocrpanennem RoBOH penomxmormoﬁ TEXHHEKH,
XaKOH SBAAETCA MECTANOWOHHAA CBI3b ¢ BCTIONE30BAHAEM CITyTHUKOB, & TAIOKE GPOUECs 3AKOHEOro
PETYIADOBANAA ¢& HPAMCHCHAH. Tloxazanes SHEMERTE] OLCHKA HOBOH TeXHHKH, & Takke 38KOHO-
naTenbukll OpoHecc OPRAATHA DCICHEH B YCIOBHAX HeHCTBHA DHIHEA, Mononomdt HpE3AfCHTA
¥ NpaRTENLCTBEHALIX ATEHCTB, 2 TAKKe OGHIECTBEREHX ,,TDYI TABHEHES™."

ARTOp OOCYOHMN TakKe SBACHAE KOHKYDEHLEM MEXIY ‘crapoft (RabenencH) ‘w-Hono#t (cmyT-:
HEKOBGH) TEXHAKOR CBA3H, A TakKe 'BIIAAHEC Memmponnoﬁ XOHKYPEHIH HA TEXHHKO-IKOHO-
MEYECKHE DCIICEHS B obnacra AMCTAHLKOEHOR CBASH.
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