Advance Directives

THE PRINCIPLE OF DETERMINING
AUTHENTICITY

by MATILDA CARTER

What authority do advance directives have over health care decisions about people living with
dementia? The question is often cast as turning on a clash between the principles of respect for autonomy
and of beneficence. In fact, determining authenticity is the decisive principle. That principle suggests that, in a

signficant range of cases, an advance directive can and indeed should be overruled.

hile studying at medical school, neu-

rosurgeon Andrew Firlik met a wom-

an named Margo who lived with
Alzheimer disease. Margo painted the same picture
every day, read through her mystery novel in a seem-
ingly random order, and did not appear to be able
to remember people’s names. Contrary to his initial
intuitions about this kind of life, Firlik described
her as “undeniably one of the happiest people [he
has] ever known.” In an influential chapter of Lifes
Dominion, Ronald Dworkin asks us to imagine that
Margo had signed an advance directive that, in the
event she developed dementia, she not be provided
with lifesaving treatment.” Were she to come to need
it, we would be confronted with a dilemma: do we
allow Margo to die even though she is plainly enjoy-
ing her life?

Matilda Carter, “Advance Directives: The Principle of Determining
Authenticity,” Hastings Center Report 52, no. 1 (2022): 32-41. DOL:
10.1002/hast.1338
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Two candidate principles are invoked in medico-
legal contexts to determine the best course of action
when a patient is deemed unable to make a decision
for themselves: respect for autonomy and benefi-
cence toward patients.” The former favors a sub-
stituted judgment standard, wherein the subjective
viewpoint of the patient is reconstructed, with the
aid of an advance directive where possible, to enact
a decision they would have made for themselves. For
patients who are temporarily incapacitated, this is
thought to be the appropriate principle.* The latter
principle favors a best interests standard, which takes
a more general view of interests and is thought to be
more appropriate for patients who have never been
rationally autonomous.’

Which principle to invoke in cases like Margos,
however, is the subject of dispute because she used to
possess rational competence but her capacities have
permanently declined. Some, like Dan Brock, argue
that we should follow the principle of respecting au-
tonomy and uphold advance directives in all such
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cases, as they represent autonomous
choices made before such choices
were no longer possible. Another
plausible view holds that, because
Margo is no longer the sort of be-
ing to whom respect for autonomy
is owed, the principle of beneficence
applies. Dworkin, however, bypasses
the debate by arguing that both the
principle of respecting autonomy and
the principle of beneficence recom-
mend upholding Margo’s advance
directive.’

I argue that there need be only one
principle in substitute decision-mak-
ing: that of determining authenticity.
This principle favors a substituted
judgment standard in all cases and in-
structs decision-makers to determine
what the patient would authentically
prefer to happen—not merely in light
of their past decisions but also in light
of their present settled dispositions.
Adhering to this principle entails
that, in a significant range of cases, an
advance directive can (and, indeed,
ought to) be overruled.

I begin by outlining Dworkin’s ar-
guments from autonomy and benefi-
cence and demonstrating that both
rely on the same, integrity-oriented
account of authenticity. In exploring
how this account can be defended
against later criticisms, I show that
an embryonic version of the view I
wish to defend can be derived from
Dworkin’s work. However, I then
dispute the account of authentic-
ity underlying Dworkin’s arguments
and instead adapt John Christman’s
alternative view of authenticity as
nonalienation to argue that Margo
continues to hold authentic prefer-
ences that can be determined by deci-
sion-makers. Having established the
principle of determining authenticity,
I argue that, in simple cases, in which
the person’s life is weighed against a
painless lifesaving intervention, the
advance directives of Margo and oth-
er people living with dementia ought
to be overruled. Finally, I explicitly
ground the principle of determining
authenticity in the theory of freedom
as nondomination to lay out how to
come to decisions in complex cases
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and defend the use of (defeasible) ad-
vance directives.

My arguments cohere with a grow-
ing acceptance of the moral weight
of present-day preferences in the de-
cisionally impaired® and of the im-
portance of authenticity in surrogate
decision-making.” The key contribu-
tions of this paper are twofold. First,
I specify a particular account of au-
thenticity and use it to argue that re-
spect for authentic preferences ought
to replace the autonomy-beneficence
paradigm. Second, I offer a method-
ological pathway for determining au-
thentic preferences and coming to a
decision that respects them.

Dworkin and the Value of
Authenticity

workin’s contribution to the
debate on substitute decision-
making for people living with demen-

directive, even though it seems appar-
ent from Firlik’s account that she is
consistently happy.'® Accepting that
it strikes many as counterintuitive to
overrule a person’s present wishes in
favor of those expressed in the past,
Dworkin offers an analysis of the
grounds for respecting autonomous
decisions to persuade the reader of
his view."!

Dworkin labels one plausible ac-
count of these grounds the “eviden-
tiary view,” which holds that “we
should respect the decisions people
make for themselves, even when we
regard these decisions as imprudent,
because each person generally knows
what is in his own best interests better
than anyone else.”'? If we accept this
view, he argues, we should not extend
the principle of respecting autonomy
to people living with dementia be-
cause they often act in ways that indi-
cate that they do not know what their

It is quite plausible to think that there are

circumstances in which our preferences,

values, and commitments shoul/d change.

tia is significant because he dispels
the central tension in the case: the
conflict between the past and pres-
ent self. On his account, whether we
think in terms of respecting Margo’s
autonomous choices or, instead, act-
ing in her best interests, we will arrive
at the same conclusion; either way,
her advance directive ought always to
be upheld. Dworkin reaches the same
answer because he is tacitly commit-
ted to the view that both principles
ask the same question: what deci-
sion best reflects her authentic self?
A rudimentary version of the view I
propose is present, then, but, as [ will
explain, it reaches a mistaken conclu-
sion because it is based on an indefen-
sible view of authenticity.

Duworkin’s argument from auton-
omy. Following other scholars who
have discussed the subject, Dworkin
argues that respecting autonomy re-
quires executing Margos advance

best interests are. However, Dworkin
concedes, given the existence of per-
sistent smokers, it seems likely that
this is also true of many people living
without dementia.”® Thus, he rejects
the evidentiary view since it relies on
a demonstrably false empirical claim.

If we follow Dworkin in reject-
ing the evidentiary view, the value of
autonomy cannot be derived from
its ability to protect our well-being.
Instead, he proposes that respecting
autonomy involves the protection of
“people’s general capacity to lead their
lives out of a distinctive sense of their
own character, a sense of what is im-
portant to and for them.”* With this
understanding, we do not intervene
to prevent a person from smoking de-
spite the fact that we may think we
know it is against their best interests.
Indeed, on this view, respecting au-
tonomy demands allowing people to
make decisions that we believe are
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against their best interests because it
requires that we respect their capac-
ity to live a life that is distinctive to
them.

As, according to Dworkin, this is
not a capacity that people living with
dementia in the advanced stages pos-
sess, however, respecting Margo’s au-
tonomy demands respecting her most
recent expression of this capacity: the
advance directive. He concludes that
“it is no kindness to allow a person to
take decisions against his own inter-
ests in order to protect a capacity he
does not and cannot have.”"

Dworkin calls his preferred ac-
count the “integrity view of auton-
omy,” and it is fully realized when
a life displays “overall integrity and
authenticity.”'® Although many may
not achieve full realization, he argues
that respect for autonomy is intended
to protect the capacity we all have to
reach it because this respect allows
people to choose “how far and in
what form” they will seek this aim."”
It is unclear, from the argument pre-
sented, if Dworkin sees integrity and
authenticity as synonymous, but it
seems clear that the goal of the integ-
rity view of autonomy is to respect
our ability to be true to ourselves in
some important respect. We respect
Margo’s autonomy in executing the
advance directive, on this view, be-
cause when she was last capable of
thinking about the kind of life she
wanted to live, she chose not to re-
ceive lifesaving treatment.

Duworkin’s argument from benefi-
cence. The advance directive, accord-
ing to the integrity view of autonomy,
is the final expression of Margo’s ca-
pacity to pursue a life that is true to
herself. However, Dworkin acknowl-
edges that the idea that we should not
try to save the life of someone who
is plainly content is intuitively trou-
bling.'"® While remaining firm that
refusing to execute the advance direc-
tive disrespects Margo’s autonomy,
he acknowledges that some may see a
conflict between what the principle of
beneficence requires and what respect
for autonomy requires.”” Dworkin,
however, dismisses this conflict by
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arguing that it is not in Margo’s best
interests to continue to live.”’

Dworkin’s analysis of the principle
of beneficence divides interests into
two categories. On the one hand, peo-
ple have experiential interests: things
we do “because we like the experience
of doing them.””" On the other, they
have critical interests: “interests that
it does make their [lives] genuinely
better to satisfy.”** While both are im-
portant, it is the latter that represent
critical judgments about the shape
their lives should take and the kind of
choices that are “not only good at the
moment but in character for them.”*
Acting in someone’s best interests, ac-
cording to Dworkin, is acting in light
of their critical interests, as only they
reflect the capacity to pursue a life of
integrity and authenticity.**

Margo evidently has experiential
interests, but Dworkin argues that
she has “lost the capacity to think
about how to make [her] life more
successful as a whole.”” Therefore,
Dworkin argues, she has “no contem-
porary opinion about [her] critical
interests.”® She still possesses them,
however, because critical interests are
necessarily evaluative about a whole
life; the advance directive is an ex-
pression of Margo’s opinion on her
critical interests while she still had the
capacity to conceive of them. There
is no conflict between respecting
Margo’s autonomy and the principle
of beneficence, then, because when
considering a person living with de-
mentias best interests, we should
“consider how the fate of a demented
person can affect the character of his
life.”?” This entails acting in a way
that is compatible with her critical
interests even if it conflicts with her
experiential interests, as, according to
Dworkin, it is only in disrespecting
the former that we fall short of what
respect for persons requires.®

The reason for this apparent lack
of conflict is that both of Dworkin’s
arguments appeal to the same idea:
that the capacity to pursue a life
of overall integrity and authentic-
ity must be protected. In both cases,
Dworkin asks us to consider which

decision would be concordant with
Margo’s character, preferences, and
values. Since, in his view, she is no
longer capable of making such a judg-
ment, we must respect the judgment
she made in the advance directive.
Although he does not say so explic-
itly, we can infer that the reason that
both principles lead to the same an-
swer is that both principles ought to
ask the same question: what decision
best reflects Margo’s authentic self?
As Margo, according to this view, no
longer possesses the capacities neces-
sary to make a judgment on what her
authentic self consists of, we should
respect the judgment made in the ad-
vance directive.

Jaworska’s response from the ca-
pacity to value. Both these arguments
face an important objection to which
Dworkin can respond, but only in a
way that illuminates his contestable
view on authenticity. Drawing on
empirical accounts of people living
with Alzheimer disease, Agnieszka
Jaworska makes the case that even
those with advanced dementia main-
tain a capacity to value, in the sense
of being capable of holding some-
thing to be important to them.”” She
argues that this insight reveals flaws
in both of Dworkin’s arguments and
may therefore give reasons (in par-
ticular circumstances) to overturn
advance directives.

Regarding beneficence, she as-
serts that Margo is not incapable of
conceiving of what is important to
her. Although Jaworska concedes to
Dworkin that these values do notarise
from critical reflection over a person’s
whole life narrative, she argues that
they represent a time-specific sense
of self.?* Jaworska argues that this ca-
pacity to reflect on what is important
to us in the moment can be distin-
guished from mere desiring through
three features: we think we are correct
in our values; those values are tied up
with our sense of self-worth; and the
importance of realizing them is inde-
pendent of our experiences.’' Given
these features, the capacity should be
all that is required to generate a con-
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temporaneous opinion on our critical
interests.*

Regarding respect for autonomy,
Jaworska argues that people living
with dementia can still make au-
tonomous decisions. This follows
from how Dworkin ties autonomy
to the capacity to express our charac-
ter. People in the advanced stages of
dementia remain capable of generat-
ing a present sense of this character;
thus, we have reason to respect their
decisions as autonomous.”> While
Jaworska concedes that Margo and
others like her may need assistance
to put their values, preferences, and
commitments into practice, she
maintains that they retain the right
to have their autonomy respected.*
Having argued that dementia does
not automatically discount the capac-
ity to value, she concludes,

Thus, a possibility opens up that
the capacity for autonomy ought
not to be thought of as the capac-
ity to carry out one’s convictions
into action without external help,
a capacity that requires reasoning
through complex sets of circum-
stances to reach the most appropri-
ate autonomous decisions; rather,
that the capacity for autonomy is
first and foremost the capacity to
espouse values and convictions,
whose translation into action may
not always be fully within the
agent’s mastery.”

If these two compelling arguments
hold, respecting Margo’s autonomy
and treating her with beneficence
would recommend overruling the
advance directive. However, although
Dworkin must concede that people
living with dementia are capable of
valuing, he need not concede that
these apparent values are constitu-
tive of a person’s critical interests nor
worthy of respect according to the
integrity view of autonomy. After all,
Dworkin’s arguments about what the
principles of autonomy and benefi-
cence require are not grounded on
the idea that we should respect any
expression of value. Rather, he is ex-
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plicit that respect for persons requires
only that we respect those values that
arise from the expression of a particu-
lar capacity for critical self-evaluation.

In one formulation, he describes
the relevant capacity as that that al-
lows us to act “out of a genuine pref-
erence or character or conviction
or sense of self” (emphasis mine).*
This formulation implicitly allows
that people living with dementia
may appear to have a sense of self or
to possess preferences, convictions,
or values, yet embedded in it is the

So long as advance directives are understood

to express a set of values that conflict-
ed sharply with my sense of character
before my state of mind was altered,
it would be quite strange to think of
these as authentic. Certainly, I would
not want to be held to these expres-
sions of value if I later came to be
free of the mind-altering influence.
On Dworkin’s integrity-oriented ac-
count, the reason these values would
be inauthentic is that, under the in-
fluence of the drug, my capacity for
living a life that is authentically mine
through critical self-reflection was

as defeasible, they can help address the

complexities of real-life medical practice.

idea that sometimes these mental el-
ements are not genuine. Therefore,
a plausible Dworkinian response to
Jaworska is to argue that expressions
of value from persons incapable of
exercising this capacity are not genu-
ine and, thus, are not constitutive of
what respect for persons requires.

The looseness of Dworkin’s lan-
guage here is unhelpful, so, for ex-
egetical purposes, it can be inferred
that Dworkin is using the word
“genuine” in a way that is synony-
mous with “authentic.” Likewise, his
formulation of the capacity to pursue
a life of overall integrity and authen-
ticity can be reduced to the capacity
to pursue overall integrity, as he does
not distinguish between the two con-
cepts. His response to Jaworska’s criti-
cism would then be that respect for
persons requires only that we respect
authentic (genuine) values, and the
only authentic values are those that
are oriented toward pursuit of a life
of overall integrity (narrative coher-
ence of character, commitments, and
long-standing values).

Although this Dworkinian defense
might appear to be employing a no
true Scotsman—type fallacy, it is more
intuitive than it first appears. After
all, if, while under the influence of a
powerful hallucinogenic drug, I were

hampered. Dementia, too, has mind-
altering effects, so the idea that it
might lead to inauthentic expressions
of values is not so far-fetched.

If Dworkin were to take this route,
then he would be moving farther
away from the autonomy-beneficence
paradigm. The case for not respecting
Margo’s present wishes is no longer
that they do not represent any sense
of character, but that they do not
represent her authentic character.
Respecting autonomy or acting in
her best interests involves exactly the
same thing, respecting an inauthentic
preference. It seems possible, then, to
derive a new principle for substitute
decision-making from Dworkin: the
principle of determining authenticity.

Whether Margo’s present wishes
should be respected therefore turns
on whether they are authentic men-
tal elements. The account of authen-
ticity that leads Dworkin to reject
present-day expressions of values,
however, is disputable. Arguing that
surrogate decision-makers for people
living with dementia should be able
to overrule advance directives re-
quires having a coherent alternative
to Dworkin’s integrity-oriented ac-
count of authenticity.
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Determining Margo’s Authentic
Mental Elements

One reason to reject the view of
authenticity to which Dworkin
seems to be committed is that reach-
ing an overall integrity of charac-
ter is neither possible nor desirable.
John Christman’s view of authentic-
ity as nonalienation provides a start-
ing point here. A modified form of
Christman’s view lets us see that, in
simple cases, we ought to infer that
people like Margo have an authentic
preference, worthy of respect, to re-
ceive lifesaving treatment.
Problematizing  the  integrity-
oriented account of authenticity. The
integrity-oriented account of authen-
ticity is predicated on the view that
all cognitively able people possess a
capacity to reach a life of overall in-
tegrity in terms of a narrative coher-
ence of character. Although Dworkin
is explicit that many of us will never
reach it, it needs to be an achiev-
able goal to be a genuine capacity
that we all possess. We ought to be
suspicious of this line of reasoning,
however, because narratives we set for
our lives can be disrupted in multi-
ple, unwanted ways. Severe illnesses,
family tragedies, and global events
can change the character of our lives
dramatically, and, because the future
is unpredictable, we cannot usually
plan the shape of our lives in advance.
Indeed, as R. L. Berghmans argues,
this uncertainty is a key problem with
drawing up strict advance directives,
as we are also unable to fully antici-
pate how future events may change
the character of our lives.”
Moreover, sometimes we find that
things we once considered valuable
or integral to our characters lose their
appeal to us as our lives change and
we engage with new circumstances
and new information. When I was
eighteen, I was the singer and main
songwriter for a band, and I was cer-
tain that my life would be incomplete
if I never had a chance to pursue mu-
sic as a career. Many years later, with
reflection and with a newfound abili-
ty to notice how bad our music was, |
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jettisoned this belief, no longer think-
ing that pursuing such a career was
integral to my character. Would eigh-
teen-year-old me be appalled by this
betrayal of my integrity? Probably,
but that indicates that emphasizing
a capacity to reach an overarching
integrity of character ignores the fact
that, for most of us, our character
changes significantly as we age and
engage with new experiences and in-
formation. Indeed, Rebecca Dresser
argues against Dworkin’s distinction
between critical and experiential in-
terests for very similar reasons; many
of us take life one day at a time, and
the division between our critical proj-
ects and our experiential enjoyment is
fuzzy.®

A Dworkinian, of course, could
respond that changes in character
over time are part of what it means
to reach an overall integrity of char-
acter. I can retrospectively make sense
of my desire to grace the front cover
of rock magazines by tracing the evo-
lution of the values and preferences
I hold over time. The problem with
this much looser notion of narra-
tive consistency, however, is that it
is difficult to see how anyone could
fail to meet this goal; everything that
happens to us makes us who we are.
Dementia poses no threat to this kind
of narrative consistency because it is
just a further evolution of the story;
Margo’s happiness while living with
dementia is just as much of a change
in her character as my abandonment
of my dreams of success in music, not
a betrayal of its integrity.

Indeed, this is the kernel of
the dispute between Jaworska and
Dworkin: do the values of people
living with dementia reflect their au-
thentic characters? If narrative coher-
ence refers only to being able to trace
the evolution of character, values, and
preferences over time, then there is
nothing narratively incoherent about
a person’s character changing due to
the development of dementia. To
deny the authenticity of the values
of people living with dementia, then,
Dworkin must appeal to the stron-
ger account of narrative coherence of

character, with all its implausibilicy
attached. Even were we to grant that
it is possible to achieve such a goal,
however, it does not follow that pur-
suing it, and, by extension, protecting
the pursuit of it, are valuable.

From a psychological perspective,
there is something corrosively narcis-
sistic about the pursuit of overall nar-
rative consistency. There is a growing
recognition in therapeutic practice
that many mental health issues are
exacerbated by an overidentification
with life narratives and an essential-
izing of character.”” For people with
symptoms of borderline personal-
ity disorder, for example, the process
of repeatedly telling themselves the
same story about their lives and their
character has been found to exacer-
bate suicidal ideation.®

Moreover, it is quite plausible to
think that there are circumstances
in which our preferences, values,
and commitments should change.
We would be unlikely to think, for
instance, that White supremacists
are losing something of value if they
abandon their ideological commit-
ments when confronted with data
disputing pseudoscientific accounts
of racial hierarchies. If the dedicated
pursuit of an overarching integrity of
character carries a risk of rigidity and
pathology, then Dworkin’s exaltation
of it is, at the very least, questionable.
A Dworkinian might respond by ar-
guing that the integrity view does not
exalt a life that is rigidly consistent in
character, but this misses the point:
the psychological evidence suggests
that using overarching narratives to
evaluate our lives and making cat-
egorical statements about who we are
inhibits our capacity for growth. It
may also inhibit our ability to recover
from trauma; therapeutic profession-
als often use a form of narrative ther-
apy to help survivors of sexual abuse
and violence construct a new sense of
themselves.”! Adherence to an integ-
rity-oriented account of authenticity
requires us to view such techniques
as a process of creating inauthentic
mental elements, which seems wildly
implausible.
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If the pursuit of an overarching
integrity of character is implausible,
probably impossible, and in any
case undesirable, then Dworkin’s
integrity-oriented account of authen-
ticity ought to be dispensed with.
Margo’s present wishes should not
be dismissed just because they are
disconnected from a broader sense
of narrative coherence. Nevertheless,
there is still something intuitive
about the idea that authentic pref-
erences, desires, and wishes should
carry more weight than those that are
inauthentic. Dworkin’s claim that we
should refuse a blood transfusion to a
Jehovah’s witness begging for one in a
delirious state, when we are certain he
will deeply regret receiving it upon re-
covery, seems right.*? It is thus worth
considering whether an alternative
account can undergird and bolster
the principle of determining authen-
ticity.

Authenticity as nonalienation.
John Christman argues that authen-
tic mental elements are those that a
person would not deeply repudiate
upon a hypothetical or actual reflec-
tion over a variety of circumstances.*
A person might engage in such re-
flection to determine “the character-
istic mode of thinking and moving
that the self-schema embodies” and
to derive their “settled character.”*
Authenticity as nonalienation, then,
jettisons the notion of connection to
a wider life narrative in favor of the
settled disposition of a person toward
their own mental elements.

Of course, Margo does not have
the capacity to reflect over a variety of
circumstances, so it might be thought
that her current preferences cannot
be considered authentic. Indeed, it is
unlikely that Christman intended his
account to be used to defend the view
that we ought to treat statements of
preferences by people living with de-
mentia as authentic; while expound-
ing his argument, he explicitly states
that to be authentic on this account
requires the capacity to “reflect ade-
quately without constriction, pathol-
ogy, or manipulation.”® However,
he also says that the reflection need
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not actually take place,® which rais-
es the possibility that the reflection,
and the capacity for it, might be hy-
pothetical—or might be carried out
by somebody else. Christman rightly
points out that many of our mental
elements are unchosen and require
only that we would not be alienated
from them if we were to reflect on
them.?” If the reflection is hypotheti-
cal, then the person in question need
not actually possess the underlying
rational capacities. Instead, we could
use evidence of Margo’s disposition,
stated preferences, and behavior to

as Emily Walsh argues, dementia is
a cognitive transformation, which
changes the way a person views them-
selves.”® What Margo would have
thought before developing dementia
is therefore not a reliable indicator of
what she would conclude now.

The relevant counterfactual for
present-day Margo is present-day
Margo with the added capacity to
reflect on the advance directive and
the preferences she now holds. When
deciding whether to execute the ad-
vance directive, determining whether
Margo would be alienated requires

It is better to think of advance directives as

expressions of preferences that can be deemed

inauthentic or authentic based on a person’s

present settled disposition.

engage in the reflection on her behalf
and come to a conclusion about what
she would choose if she were capable.
Indeed, empirical evidence suggests
that it is common for decisionally im-
paired patients to retain a set of stable
preferences.® This is certainly true
of Margo, who engages in the same
tasks and expresses the same content-
ment every day. Thus, the task for
the decision-maker is to determine
whether she would be deeply alienat-
ed from these stable preferences if she
were capable of reflecting on them.
There are two ways of understand-
ing this “if.” One is that the relevant
counterfactual is Margo before this
capacity to reflect and decide had
declined. In this case, Margo would
clearly repudiate her present prefer-
ences because we would be wind-
ing back the clock to the time when
she signed the advance directive.
However, this Margo is missing infor-
mation that is central to the decision
being made. As Dresser has pointed
out, before onset, Margo would not
have known personally how it feels to
live with dementia nor of the thera-
peutic options that would be available
to her once it developed.”” Moreover,

engaging in this reflection for her.
Given what we know of her, that she
is the happiest person Firlik has ever
met and that this contentment was
apparent to him on multple occa-
sions, it seems as if Margo would be
highly unlikely to repudiate her clear
contentment with her living situation
and would be much more likely to be
alienated from the preferences stated
in the advance directive.

A skeptic might respond that the
variety of imagined points of reflec-
tion must include circumstances in
which she does not have dementia.
Such a claim, however, would pro-
foundly misunderstand dementia and
the point of this reflective process.
This is a condition that is typified
by progressive cognitive decline for
which there is no cure; in every pos-
sible circumstance where we imagine
Margo reflecting on her desire to live,
she would have dementia. There is
litcle point in considering how Margo
would feel in impossible counterfac-
tuals, because there is nothing at
stake: this deep sense of alienation
that accompanies an inauthentic de-
sire would never come to pass.
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A more nuanced critique might
be to argue that the very addition of
the capacity to reflect might change
Margo’s preference set. Under this un-
derstanding, we are taking Margo out
of one of the effects of her dementia
and asking her to decide whether she
wants to carry on living with it once
the reflective process is over. Here
Margo might become influenced by
the kind of narrative concerns that
underline Dworkin’s argument from
narrative coherence, and although we
have no evidence that she would be
deeply alienated from her experien-
tial pleasure, she might suddenly de-
cide that she is concerned about how
living with dementia will affect the
character of her life.

That this is conceivable must be
granted, but that it is relevant, from
the evidence we have, need not.
Inevitably, there is some epistemic
uncertainty involved in engaging
in a reflective process from the out-
side, and decision-makers will need
to avoid becoming too drawn into
a discussion about how added ca-
pacities might affect preference sets.
As Margo will never cease to have
dementia, any conceivable concern
about narrative coherence that she
does not currently possess but that
might arise from the magical grant-
ing of reflective prowess is moot. The
decision-maker is required only to
externally reflect on the evidence in
front of them. Reflecting on a variety
of circumstances requires considering
how the removal of temporary inter-
nal or external factors might affect
apparent preferences, based on the
evidence that is available, in order to
determine a settled disposition.

What is not required, however, is
considering hypothetical preference
sets that we have no reason to think
Margo now holds. Perhaps if there
were some indication of present-day
existential angst or other concerns
that cohered with those presented
in the advance directive, then there
would be room for a reasonable dis-
pute over which interests are alien-
ating. But in the case as presented
by Firlik, Margo’s contentment and
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preference to continue living are sta-
ble and unchallenged.

These features of Margo’s case are
important in differentiating it from
cases of addiction or temporarily
altered states from which a person
would recover. For instance, if an
alcoholic gives the key to his wine
cooler to his partner and asks her not
to give it back to him, even if he asks,
a craving may not be an authentic
mental element because it is one that
we have good reason to believe he will
repudiate with that craving removed.
Of course, it might be the case that
the alcoholic would deeply repudiate
his intention to quit drinking while
he is experiencing a craving, but, if
this is the case—if he is truly alien-
ated—then we have no choice but to
conclude that his intention to quit is
not yet a settled part of his character.

Likewise, in Dworkin’s Jehovah’s
Witness example, a single instance of
begging for a blood transfusion in a
delirious state is not an expression of
an authentic preference—we would
have good reason to believe that if the
person reflected on this claim, with
the temporary delirium removed, he
would be alienated from it. If, how-
ever, the Jehovah’s Witness has shown
evidence of questioning or feeling
alienated from his faith, then we may
have reason to think that the faith is
not part of his settled disposition.

Although my tentative conclusions
to these two cases may be disputable,
it ought to be clear that most forms
of dementia are unlike these cases:
Margo’s dementia is permanent, so
every scenario we are imagining her
reflecting about must feature the
dementia. Thus, in a simple case in
which the lifesaving treatment poses
no risk to her physical health and her
advance directive stipulates only that
she does not want to live with de-
mentia, Margo’s persistent happiness
is evidence of a settled disposition to
carry on living, and the disposition
should be respected. The advance
directive, then, does not respect her
settled disposition, meaning it repre-
sents inauthentic preferences and can
be overruled.

Maintaining (Defeasible)
Advance Directives

Nevertheless, it would be unwise
to dispose of advance directives
entirely. Indeed, there is a significant
range of cases in which they are vital
for this external reflective process. So
long as they are understood as de-
feasible, advance directives can help
address the complexities of real-life
medical practice.

To appraise the value of advance
directives in complex scenarios, it is
necessary to gain conceptual clarity
on what they are and why they are
useful. A crucially underanalyzed ele-
ment of the advance directives debate
is the relationship between the deci-
sion-maker and the person in need
of treatment. When considering the
morality of providing medical treat-
ment when a person is deemed not to
have the capacity to make a decision
for themselves, we must never lose
sight of the fact that we are talking
about someone making a decision for
someone else.

The principle of determining au-
thenticity, as I have described it here,
is grounded in a specific conception
of freedom. Rather than freedom
from interference, which is implied
by the principle of respecting au-
tonomy, respect for authenticity is
grounded in the idea of freedom as
nondomination. Under this under-
standing, a person is free as long as
they are not exposed to the arbitrary
will of another.’! Key to understand-
ing this conception of freedom is un-
derstanding that it does not rule out
interference, as long as that interfer-
ence tracks a person’s own interpreta-
tion of their interests.>

As decisionally impaired patients
require someone else to make medical
decisions for them, they are vulner-
able to this kind of threat to freedom.
Without an understanding of what
such a person’s interpretation of their
interests is, medical decisions may be
made that do not track them, which
represents a violation of the person’s
liberty. Advance directives, insofar as
they stand as statements of these in-
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terests, can act as a guard against this
by making it clear to decision-makers
what the person’s authentic interpre-
tation of their own interests is.

Nevertheless, the simple version of
the case of Margo demonstrates that
executing an advance directive may
not always respect what the person
would authentically wish to happen,
particularly in cases of dementia.
Despite the threat of domination,
the view that advance directives are
the sole authority on a person’s au-
thentic wishes or preferences remains
mistaken. Rather, it is better to think
of them as expressions of preferences
that can be deemed inauthentic or
authentic based on a person’s present
settled disposition.

Consider, for instance, a cogni-
tively able person who has signed
an advance directive rejecting an in-
vasive treatment but who then falls
unconscious and comes to need the
treatment. In such cases, the decision-
maker has no reason for thinking
that the preferences expressed in the
advance directive have changed and,
thus, no reason for assuming that
they are inauthentic. Withholding
the rejected treatment option, then,
does not violate the principle of de-
termining authenticity.

Note that this conclusion would
hold even if the person was living
with dementia, provided there was no
evidence of a change in disposition.
Say, for instance, that this person has
rejected a particular treatment op-
tion because of the likelihood that it
will leave them doubly incontinent,
which is something they regard as an
intolerable indignity. It would be a
mistake to assume that, just because
they are living with dementia, this
value set has disappeared. It should
be assumed that this remains the per-
son’s settled disposition unless there
has been any indication since the
progression of the dementia that they
no longer view double incontinence
in these terms (if, for instance, they
have had sporadic episodes of in-
continence that have not seemed to
bother them).
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This case illustrates an important
component of the principle of deter-
mining authenticity, as I am arguing
for it here. The principle does not
require a decision-maker to reject
an advance directive wholesale just
because the person who wrote it has
now developed dementia. Rather,
they should use all the informa-
tion available to them to determine
whether the preferences and values
expressed in the advance directive
remain authentic, and likewise to
consider whether new expressions of
values and preferences are authentic.

Rather than freedom from interference, which

however, the principle of determin-
ing authenticity does offer a path to
making a decision.

Imagine that Margo has a
DNACPR (a do-not-attempt-CPR
order) stipulating that she did not
wish to be resuscitated because she
did not want to live with demen-
tia any longer than was necessary. If
this were the only stated reason for
signing the form, then we might be
tempted to overrule it. However, sup-
pose it also stipulates that she under-
stood this intervention was unlikely
to work if she was frail and so did not

is implied by the principle of respecting

autonomy, respect for authenticity is grounded

in the idea of freedom as nondomination.

Moreover, there remains a role for a
kind of reasonable person standard,
in the sense that we are being asked
to consider what a reasonable person
with the patient’s settled disposition
would choose. A nondominating de-
cision is one that has been reached by
a decision-maker who has engaged
in the external reflective process and
shown due regard to the determined
authentic mental elements.

Of course, in clinical practice,
some decisions that must be made
are not as easy to solve as the case
of harmlessly extending the life of a
person living with dementia or the
question whether to authorize a pro-
cedure that might leave them inconti-
nent. Often, decisions must be made
that reasonable people would disagree
about. For instance, intensive cancer
interventions that put the body under
extreme stress and leave the person in
constant pain and sickness may strike
many as an undesirable trade for a
few more years of life. Moreover, vio-
lent cardiopulmonary resuscitation,
which for some is highly likely to
break ribs and unlikely to work, may
also not seem to be worth the trade
for the chance of a few more years.”
Despite this increased complexity,

want to be harmed by it but, rather,
to be allowed to slip away in peace. In
this case, while the prior motivation
can reasonably be judged inauthentic,
there is little indication that her set-
tled disposition regarding risk taking
and aversion to pain has changed. No
reasonable person with Margo’s pres-
ent preference set, even with the pref-
erence to avoid living with dementia
removed, would want to be subjected
to this violent process for only a very
low chance of survival. Adhering to
the DNACPR would therefore not
violate the principle of determining
authenticity.

Regarding an advance directive
to refuse invasive cancer treatment,
we again need to consider whether
anything about Margo’s settled dis-
position has changed regarding her
stated reasons for opposing interven-
tion. Once again, if her only reason
for signing such a directive were to
avoid living a life with dementia,
then we have ample evidence that this
is no longer an authentic preference.
However, if the stated reasons include
an aversion to harms the treatment
involves and an unwillingness to take
risks when success is uncertain, then
there is no reason to suppose these
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preferences are now inauthentic un-
less something in her present disposi-
tion has changed.

Other cases can no doubt be even
more complex. It is possible, even
likely, that different decision-makers
following the process I have set out
here will come to different conclu-
sions about the best treatment path-
ways when odds are unpredictable.
This, however, is not a reason to
abandon the account. The principle
of determining authenticity does not
require that a decision-maker makes
a perfect decision, especially not in
situations of uncertainty. It would
be overly demanding to require this;
after all, we do not always make
perfect decisions when deciding for
ourselves. Rather, it requires that the
decision-maker use all the evidence
available to them to construct a pref-
erence set that represents the person’s
authentic, settled disposition in order
to make a decision that a reasonable
person with that preference set would
come to.

For this process, advance directives
ought to be defeasible, of course, but
the process also says something about
how they should be drawn up. People
may not always be asked to state their
reasoning for ruling out particular
interventions. If they do not do so,
however, the principle of determining
authenticity becomes much harder
to follow because it becomes much
more difficult to determine whether
the values and preferences that led
the person to their decision still hold
as part of their settled disposition. As
well as requiring that any advance
directives signed are defeasible, then,
establishing authenticity ~ requires
that advance care planning involve a
discussion of the reasons behind the
decisions that have been made. If the
principle of determining authenticity
is to do its guiding work, then there
should be processes by which the au-
thenticity of the preferences and val-
ues stated in an advance directive can
be determined. In cases that do not
feature dementia, the decision-maker
ought to begin from a presumption
that nothing meaningful has changed
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since the signing of the advance di-
rective and, thus, there is no reason
to suspect it is inauthentic. In cases
like Margo’s, though, there will prob-
ably need to be a process of external
reflection to determine whether her
settled, present disposition indicates
that she would repudiate all or part of
her advance directive.

The principle of determining
authenticity is intended to replace
respect for autonomy and benefi-
cence as the standard for substitute
decision-making. To adhere to it, the
decision-maker must consider all evi-
dence of values and preferences they
have, including the advance direc-
tive and any more recent information
that contradicts it, to construct a set
of preferences that can be deemed
authentic, in the sense of being non-
alienating. Once this is established,
they must make a decision that shows
due regard to these preferences,
based on what a reasonable person
with those preferences would decide.
Sometimes this may be imprecise;
sometimes people may disagree; but
as long as this process has been fol-
lowed, the person in question will be
free from domination.
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