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Abstract

This paper’s aim is to pose problems appropriate for the first paper of this issue, to provide

something of an overview of the punishment of war crimes. It considers first the rationale of

the law of war, the identification and scope of war crimes, and proceeds to consider the

justification of punishing war crimes, arguing for a consequentialist view with side-

constraints. It then considers the alternative of reconciliation.

This paper’s aim is to pose problems appropriate for the first paper of this issue, to provide

something of an overview of the punishment of war crimes. A number of points will touch on

issues to be examined in detail by later papers.

Why Have Laws of War?

Since war is a descent into violent conflict, why should there be laws of war? Why should ‘all’

not be ‘fair in war’?

The answer is that laws of war seek to alleviate the worst effects of international combat:

some killings, woundings and destruction are worse than others. Armed conflict may be bad,

but it is worse if it involves great cruelty, the use of weapons which continue to cause damage

long after the end of the war, assaults on civilians, the wounded and prisoners of war. Laws of

war are also needed to preserve internal discipline in military forces. And they make post-war

reconciliation easier (Roberts and Guelff 2000). They aspire to avoid cycles of vindictive

retaliation, like those with the Serbs and Croats, the Israelis and Palestinians, the Kurds and

Arabs, etc. If a state sends its soldiers to fight in a war it acquires a duty to protect them, even

at the expense of greater success in the military campaign. Those who have taken prisoners of

war have acquired a duty of care to feed them and treat them decently, since the prisoners are

vulnerable and in the enemy’s control (May 2007). Such laws apply even if enemy aggression

is not justified (the ‘moral equality of soldiers’ on both sides) and the enemy has no jus ad

bellum. And they apply for the same reasons. Given that we do have wars, even pacifists

should endorse the laws of war.

The Scope of War Crimes

In this paper, which is concerned with the principles of punishment, we shall concentrate on

war crimes. The International Criminal Court (ICC) also has jurisdiction over genocide and

crimes against humanity.

The war crimes the ICC has jurisdiction over are listed in Article 8 of the Rome Statute (1998)

(Roberts and Guelff 2000), which set up the ICC. They include torture and rape, and assaults

on soldiers who have surrendered and on prisoners of war. Assaults on civilians are

prohibited, including attacks made with the knowledge that civilians will be killed or injured

incidentally when this would be disproportionate, i.e. excessive given the military advantage

expected. Attacks on soldiers and on property, buildings, monuments or the natural

environment not necessary for winning are banned. So is the conscription of children under

15. Certain weapons—notably chemical weapons and some nuclear devices—are proscribed.

The ICC is, for example, currently investigating crimes in four arenas: Uganda, the Congo

(Thomas Lubanga has been arrested for alleged conscription of children under 15, using them

to fight), the Central African Republic (alleged killing and rape in 2002–03) and Darfur.

Identification of War Crimes

This and the section entitled Who Should be Punished: Excuses draw on Larry May’s

two recent books (May 2005, 2007.

What is the rationale for picking out war crimes? Three principles are commonly appealed to:

the Principles of Discrimination, Necessity and Proportionality.

1. The Principle of Discrimination distinguishes between permissible and impermissible

targets and weapons. Non-combatants should not be deliberately targeted. But may enemy

soldiers always be targeted? Possible exceptions have been debated: the naked soldier having

a bath or the soldier delivering a message half-dressed and holding up his trousers while

running along a parapet  are vulnerable like civilians in that they are not currently in a

position to fight back, though of course if they are not killed they will be.

The ban on poisons and certain nuclear weapons in the Rome Statute is questioned by Larry

May. He thinks it is anomalous to ban poisons, since many of them have antidotes, and are

arguably less unfair than surprise aerial attacks: ‘[t]he absolute ban on poisons and other

weapons of mass destruction’, he claims, ‘cannot be justified without risking condemnation of

all modern war’ (May 2007, p. 60, p. 62).

But given the difficulty of specifying when poisons and nuclear devices cause unnecessary

suffering not required for attaining military objectives, it is surely better to have a definite

prohibition on all of these weapons than not to have one at all.

2. On the Principle of Necessity attacks are permissible only if they are necessary for winning

a battle and there is no other less costly way.

3. The Principle of Proportionality requires that attacks must not cause more suffering than

they prevent.

The Principle of Humanity goes beyond these principles. The Fourth Hague Convention

(1907) refers to ‘the principles of the law of nations, as they result from the usages

established among civilized peoples, from the law of humanity and the dictates of public

conscience’ (see Roberts and Guelff 2000, p. 70). The Principle of Discrimination does not

tell us whether the naked and the half-dressed soldier are legitimate targets, but it would

seem to be inhumane to shoot them. Again, it has been held, more controversially, that it is

inhumane to count the life of one’s own soldier as having priority over the lives of a very large

number of enemy soldiers.

Necessity and proportionality do not themselves preclude torture. There may be cases where

torturing an enemy soldier is the only way of extracting information to avoid mass killing,

and where it is not disproportionate if it does so. But such cases are not common. For

torturing is as likely to produce false information, since the victim wants the torture to stop

and is likely to tell the torturer what he thinks he wants to hear, which may not actually be

true.

Although the Necessity and Proportionality principles are not sufficient to exclude torture, it

is excluded by the Principle of Discrimination, which forbids the maltreatment of those in

captivity. What is really wrong with torture, however, is captured by the Principle of

Humanity.

May discusses an Israeli case in which extreme physical coercion inflicted on a person

produced enough information to stop a ticking bomb. The Court held that the action was not

justified. Perhaps other methods might have produced the same result. But what if they

wouldn’t? ‘At times, the price of truth is so high that a democratic society is not prepared to

pay it’, said the Court. ‘An illegal investigation harms the suspect’s human dignity. It equally

harms society’s fabric’ (cited in May 2007, p. 139). This sentiment is to be commended: the

absolute ban is right. In extremis (say, to save millions) people will act anyway, and after the

event it will be obvious whether there is any point in prosecuting. This, of course, leaves it

open whether they were morally right then so to act.

Retribution

We turn to the matter of justifying the punishment of those who violate the laws of war, and

we begin by rejecting retribution as the rationale for punishing war criminals. It may be

thought that this is easily done in the case of international crimes, which may involve mass

death or genocide. It is impossible to retaliate proportionately against a perpetrator of such

crimes; the most we could do would involve barbaric cruelty. ‘We know only too well how

utterly inadequate the sentence of death is as compared with the millions of unnatural deaths

he [Eichmann] decreed for his victims,’ some have said.  Of course, this is true of some

national crimes as well, for example serial killings involving a large number of victims, but

scarcely to the same extent.

We should, however, separate the question ‘What is punishment for?’ from the question,

‘How much and what sort of punishment should be imposed?’ Just as proponents of

consequentialist justification can recognize side-constraints prohibiting penalties on the

innocent or excessive or barbaric punishments of the guilty, so a retributivist can recognize

side-constraints which prohibit inhumane penalties. It would be uncivilized not to recognize

such constraints. As Kant says, punishment ‘must still be freed from any mistreatment that

could make the humanity in the person suffering it into something abominable’ (Kant 1996,

p. 474). And we do not want to lower ourselves to the moral level of the perpetrators.

Nevertheless we reject retribution as the goal of punishment for crimes, whether national or

international. Talk of ‘restoring the moral balance’, ‘cancelling out the crime’, or ‘paying one’s

debt to society’ crumbles when the metaphors are cashed. Moreover, rational contractors will

not accept retribution as an aim of punishment. Suppose we are hypothetical rational

contractors (perhaps behind a Rawlsian veil of ignorance) considering whether to subscribe

to laws of war. When we make a contract there is normally a cost to us which we accept for a

consideration. What is the cost of accepting laws of war? There is the monetary cost of the

institutions set up to enforce those laws and our liability to be penalized if we break those

laws. This considerable cost is worth bearing if it helps protects us from being victims of

international crimes. But it would be irrational to accept liability for more severe punishment

for the sake of retribution. For that is a cost without a compensating benefit. What does it

benefit us if others receive penalties for the sake of retribution which are more severe than

those needed to protect us?

We do not count the expressive theory as straightforwardly retributivist. We suspect that the

widespread desire for retribution is fuelled by a desire for revenge. If no action is taken

against suspects some people are likely to seek their own revenge in the form of vigilante

action. Without the protection of due process the victims may include the innocent, and the

guilty may be treated inhumanely. But, if discouraging vigilante retaliation is an aim of

punishment, this is not itself a retributive aim but a consequentialist one.

The Consequentialist Justification

Jeremy Bentham was right, we think, when he said, ‘All punishment is mischief···. if it ought

to be admitted, it ought only to be admitted in as far as it promises to exclude some greater

evil’ (Bentham 1823, Ch. XIII, §1, II). In the present case that greater evil is future war crime,

which can be a very great evil indeed. The justification of punishing war crimes is to keep

such crime down in future by reinforcing the threat of the penalties. This seems most likely to

be achieved through deterrence—in particular, general rather than individual deterrence,

pour encourager les autres rather than the offenders themselves. For there are many other

potential war criminals, and those that have already offended may not have the opportunity

to offend again.

In the domestic case criminologists have been able to gather empirical evidence showing that

certain penalties have a deterrent effect, though varying from one type of crime to another.

Varying the penalty may not significantly change the deterrent effect. What does is the

perceived likelihood of being caught. But provided there is some belief that offenders have a

chance of being caught, there is a deterrent effect. There are difficulties about getting

empirical evidence in the international case, however. In the domestic case you can compare

the levels of crime in comparable states which impose different penalties. Or you can

compare the level of crime when penalties are introduced, increased or reduced in the same

state, provided you can control for other relevant social factors. But how do you do that in the

case of international crime? It does not even seem possible in principle. At the very least, it

would seem that if war criminals are let off, that would weaken the signal sent out to everyday

would-be murderers and perpetrators of violence not to commit such violent acts. The hope

is that would-be war criminals are also deterred (cf. Ellis 2001.)

We can be more confident of the value of incapacitation, that is, of keeping war criminals out

of circulation for the duration of their sentence, in preventing them from reoffending during

that period. This is provided, of course, the penalty is one of imprisonment (which is the only

penalty available to the ICC). We also have good historical reason to think that penalizing

international criminals discourages vigilante action, as just noted. Trying and penalizing war

criminals also has great value in publicizing laws of war and facts about atrocities.

The laws could exist without sanctions, and we cannot know for certain what role the threat

of punishments plays. The record suggests the laws of war themselves have had a valuable

influence, and if there were no sanctions for violating them would they have been as

influential? They have helped to protect prisoners of war, neutrals, hospitals and children.

States are motivated to observe the laws by a desire to maintain their reputation, and in

particular they hope their observance will be reciprocated. Fear of reprisals, economic

sanctions and judicial punishment probably all play their part (cf. Roberts and Guelff 2000).

But if, in the end, experience showed that there was no good empirical reason to think that

punishing war crimes helped to reduce them, the punishment would not be justified on this

consequentialist view.

There are of course well known objections to purely consequentialist theories of punishment.

If the benefits of punishment are to be maximized without constraints on who is to be

punished, for example, then collective punishment could be justified. But collective

punishments are rightly excluded in international law, being outlawed by Protocol II of the

Geneva Conventions Art. 4, 2(b) (Roberts and Guelff 2000, p. 485).

As we said above, and as Hart famously insisted, we need to separate questions. We need to

distinguish ‘What is punishment for?’ from ‘Who should be punished?’ and ‘How much?’

Constraints on the pursuit of the goal of penalties involve no inconsistency (Hart 1968). It is a

commonplace of our moral thought that the end does not justify the means, that we may not

use any means whatsoever, however repugnant. For example, it is a desirable goal for parents

to give their children a good start in life, but not through nepotism or fraud, even if that were

to give them a better start. Reforming criminals is often given as an aim of punishment, and

to the extent it succeeds it means that the offender is very unlikely to reoffend. But we’re not

very good at reforming criminals in the domestic case, and punishment as a means of

reforming war criminals is probably even less successful.

The desire for revenge is what feeds vigilante action, and the vindictive satisfaction that some

people get from seeing criminals punished is what discourages such undesirable action. But

this does not mean that vindictive satisfaction in itself is a desirable aim of punishment. That

is not what punishment is for, or even partly for. Vindictive satisfaction is merely a means of

eliminating vigilante action. George Orwell describes an incident he witnessed in 1945 in

which a Jew humiliated an SS prisoner by kicking him. ‘Who would not have jumped for joy,

in 1940, at the thought of seeing SS officers kicked and humiliated?’, asks Orwell. ‘But’, he

continues, ‘when the thing becomes possible, it is merely pathetic and disgusting’ (Orwell

1968, pp.20–21).

So, on the view being defended, the aim of punishing war criminals is to keep future war

crime down principally by means of deterrence, incapacitation and publicity, and to

discourage vigilantism.

Who Should be Punished: Excuses

The answer to the question who should be punished is not uniquely determined by the

consequentialist aims we have endorsed. There are important side-constraints which might

reduce deterrent effects. Only those personally responsible should be penalized, and to the

extent that they are responsible. Otherwise they do not need anywhere to run.

What defences are available to those charged? To a very restricted degree, following orders is

one. Another is duress or necessity. In the case of a joint criminal enterprise, ignorance is a

third. We consider each in turn.

Article 33 of the Rome Statute (Roberts and Guelff 2000, p. 672) allows the so called

Nuremburg defence, ‘I was only following orders’, only when the accused was legally obliged

to obey the orders, did not know the orders were unlawful and the orders are not manifestly

unlawful. Orders to commit genocide or crimes against humanity always count as manifestly

unlawful. Sometimes those under orders are also under duress, so this might be a mitigating

factor, reflected in a more lenient sentence.  A precedent is found in a World War I case.

Lieutenant Patzig ordered two crew members of his U-Boat to sink a hospital ship and

lifeboat survivors. The crew members complied and were convicted of manslaughter. No

doubt they had a duty to obey the order, but the Court held that they knew that the attacks

were unlawful, and moreover that no reasonable person could think them morally or legally

justified (May 2005, pp. 183–4). In the terms of the Rome Statute they knew what was

ordered was unlawful and it was manifestly so.

Adolph Eichmann’s defence that he was only following orders was rightly rejected by the

Israeli court. If indeed he was following orders, they were orders to commit genocide, which,

as the Rome Statute says, is manifestly illegal. A more hopeful defence for an accused is

duress or necessity, and this is available for leaders as well as their subordinates. Article 31 of

the Rome Statute gives as a ground for excluding criminal responsibility: ‘threat of imminent

death or continuing or serious bodily harm ··· made by other persons; or constituted by other

circumstances beyond that person’s control’, with the proviso ‘that the person does not

intend to cause a greater harm than the one sought to be avoided’ (Roberts and Guelff 2000,

p. 691).

Consider two cases adduced by Larry May. The first is that of Erdemovic who fatally shot ten

or more unarmed Bosnian Muslims (International Criminal Tribunal of Yugoslavia (ICTY)

1998). As he told the court, he was required to do this unwillingly, and would have been killed

with all the victims if he had refused to comply. The court did not allow the consideration

that the harm Erdemovic intended (the death of the Muslims) was not greater than the harm

he sought to avoid (his own death together with the death of the Muslims). But the court of

appeal did allow duress as a mitigating factor in reducing the punishment (May 2007, p.

286). Under the Rome Statute he would have had a complete defence. It would have been

different if his refusal had simply meant that he was shot instead of the Muslims.

In English criminal law duress is not allowed as an excuse for murder or attempted murder.

This has been rightly criticized. Judges seem to have treated the defence of duress here as a

claim for justification, whereas it is an excuse. It is unreasonable of the law to require

heroism of someone in Erdemovic’s position. The argument that it is especially important to

penalize murder committed under duress since it is more difficult for the agent to resist is

quite misguided. If the agent fears a possible judicial penalty he will all the more fear being

killed or maimed for not obeying orders to murder, say.

The second case May discusses is that of Flick and Others (May 2007, pp. 282–3). German

company managers were accused of having employed concentration camp inmates, prisoners

of war, and other foreign workers though the German Government slave labour programme

during World War II. The accused claimed that they had no choice, since they lived ‘in a reign

of terror’, and they were acquitted. Under the Rome Statute their defence would no doubt

succeed because the harm they sought to avoid (their own deaths) was greater than the harm

to the workers.

Finally, ignorance in joint crimes. A further case which May discusses at length is that against

General Blastic in 2004 at the ICTY (May 2007, pp. 257–64). The General was accused of

participation in unlawful attacks on civilians, inhumane treatment, using human shields, etc.

He was accused (1) of planning and ordering the activities, or alternatively (2) of not trying to

prevent or punish crimes committed by subordinates. Though convicted by the court of first

instance, he won an appeal on the grounds that it was not proved he had knowledge of the

actions of his subordinates. With respect to the first alternative charge, he did not know his

orders would be obeyed, and, with respect to the second, he did not know his subordinates

would actually commit the crimes.

Under the Rome Statute the defence to the second alternative charge would succeed, but the

defence to the first would not. The Rome Statute (Art. 25, Roberts and Guelff 2000, p. 688)

includes liability for ordering crime which occurs or is attempted; aiding or abetting a crime

in order to facilitate it; or intentionally furthering the aim of a group crime or contributing to

a group crime or attempted crime knowing the criminal intentions of the group. So ordering

the crimes would make him guilty on the first count. Since he was not proved to have known

of the criminal actions of his subordinates, he would not be proved guilty on the second

count. But since the counts are alternatives, he would still have been convicted.

The outcome of the appeal in 2005 may seem to be too lenient. Shouldn’t ordering war

crimes itself be a crime, as the Rome Statute declares? Blastic does seem to have been grossly

negligent, since he failed to take precautions that a reasonable person would take if he could.

Larry May does not regard this as sufficient, because he thinks criminal liability here requires

some choice on the part of the accused (May 2007, p. 271). He finds it in the choice to join a

joint criminal enterprise or alternatively in the commander’s accepting his rank and

‘precommitting’ himself to the rules of war. The Rome Statute requires more than this,

however. It requires intention. You cannot aid or abet a crime without intending to do so; this

is not something you can do unintentionally or inadvertently. And the Statute requires that

contributing to a group crime be done intentionally, knowing the group’s intentions.

How Much and What Kind of Punishment?

The answers to the questions, ‘What is the justification for punishing war crimes’, and ‘Who

should be punished’ do not determine in full the answer to the question, ‘How much and

what kind of punishment?’ Determining the severity of the penalty for those found guilty is a

matter for the judges, and is not always an easy matter. Here we content ourselves with a few

general remarks, simply to emphasize that the question about amount and kind is a logically

separate one.

The punishment should not be excessive, that is, more than is appropriate given the gravity of

the crime or more than is needed to secure future crime reduction. Above all it should be

humane. The Universal Declaration of Human Rights outlaws ‘cruel, inhuman and degrading’

punishment (UDHR, Art. 5). Punishment certainly shouldn’t involve torture. It would be

anomalous if it did, given that torture in war is a crime with no defence. Even if inhumane

punishments would reduce future war crime more than humane penalties, it is not morally

acceptable to pursue the goal in an inhumane way.

Judges have discretion in sentencing and can take account of particular circumstances and

the character of the accused. Ceteris paribus, they will generally give less severe penalties to

minor players in joint crimes than to leaders.

Reconciliation as an Alternative

Punishment of war crimes is not always in the best public interest. If it is likely overall to

increase crime by causing ethnic resentment, it is clearly not justified. Or it may be, as

Churchill decided in 1947, that after many prosecutions the time has arrived to concentrate

on the business of post-war reconstruction.

A notable alternative to prosecution was South Africa’s Truth and Reconciliation Commission

(2001). An amnesty was offered to officials who confessed crimes committed during the

apartheid era. This enabled a peaceful transition of power, which would not have been

possible otherwise. Reconciliation and amnesty are particularly appropriate for group crimes.

If most people in a very large group are implicated in the crimes it is not feasible to prosecute

them all, and in any case many people may be both complicit in the group crime and also

victims of it. The aim here is healing. But the procedure also shares with punishment the

advantages of giving publicity to the crimes and to the laws of war, and discourages vigilante

activity.

How can alternatives to criminal trial be permitted, given the Statute of Rome? Don’t war

criminals have to be pursued and brought before the court? No, they do not. Public interest is

allowed by Article 53 of the Statute. The Prosecutor is required to take ‘into account the

gravity of the crime and the interests of victims,’ and ‘consider whether ··· there are

nonetheless substantial reasons to believe that an investigation would not serve the interests

of justice’ (1 (c)).

Reconciliation and amnesty may achieve better results than the punishment of war crimes,

especially if it is the only way to obtain stability and peace in the near future. This has to be

weighed against the (putative) benefits of deterrence (which might even be weakened) or

elimination, which as we have noted, could be outweighed by crime caused by ethnic

resentment. In order for a prosecution to be considered a state or the UN makes a referral. So

whether reconciliation procedures are better in a particular case is a matter for political

decision (see May 2007, Ch. 13).

We have not been concerned with restorative justice, compensation for victims, which is a

matter for civil law, and quite compatible with criminal punishment and with the

reconciliation alternative.

Comparison with Principles for Punishment of Domestic Crimes

Do we need a different theory of punishment for international crime? We have endorsed the

consequentialist approach with side-constraints that we think is the correct approach for

domestic crime, and we do not think there are any principled differences in the principles for

international crime. In both cases the aim is to keep down future crime. In both cases side-

constraints require that only those found personally responsible for a crime be penalized, and

that the penalty imposed be neither excessive nor inhumane.

War crimes and their context generally differ dramatically in their nature from domestic

crimes, of course, but it doesn’t follow that the general principles of punishment should be

different. In war, group crime is much more common, but domestic group crime is not

unknown. In domestic cases there are, for example, corporate manslaughter and guilty

accomplices. In war the context is often violent and combatants are acting in the stress of

battle. As we have seen this affects mitigation and excuses. But the principles upon which it

does are the same. Of course, the provisions in international law will differ in detail from

those in domestic systems, but those in domestic systems differ among themselves in any

case.

It is true that prosecutions of war crimes have often given rise to the accusation of ‘victors’

justice’. The existence of the ICC helps to avoid this. Admittedly the prosecution of war

criminals is still likely to be selective. But this happens in the domestic system too: some

criminals are lucky and not caught or prosecuted. This is the same in both domestic and

international law. We don’t refrain from prosecuting a murderer because it would be unfair

when other murderers haven’t been caught.

Notes

1. This and the section entitled Who Should be Punished: Excuses draw on Larry May’s

two recent books (May 2005, 2007.

2. The half-dressed soldier is George Orwell’s example (Orwell 1966).

3. State of Israel v Eichmann, quoted in Drumbl 2007, p. 236.

4. For a detailed discussion of proportionality see Ryberg 2004.

5. As allowed by the Nuremburg Statute (annex to TS 27 (1946)).

6. Article 53 continues:

2. If, upon investigation, the Prosecutor concludes that there is not a sufficient basis for a

prosecution because ···

(c) A prosecution is not in the interests of justice, taking into account all the

circumstances, including the gravity of the crime, the interests of victims and the age or

infirmity of the alleged perpetrator, and his or her role in the alleged crime; the

Prosecutor shall inform the Pre-Trial Chamber ···

3. (a) At the request of the State making a referral ··· or [of] the Security Council ···, the

Pre-Trial Chamber may review a decision of the Prosecutor under paragraph 1 or 2 not to

proceed and may request the Prosecutor to reconsider that decision.

(b) In addition, the Pre-Trial Chamber may, on its own initiative, review a decision of the

Prosecutor not to proceed if it is based solely on paragraph 1 (c) or 2 (c). In such a case,

the decision of the Prosecutor shall be effective only if confirmed by the Pre-Trial

Chamber’.
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