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WILLIAM E. CONKLIN

The Political Theory
Of Mr. Justice Holmes

INTRODUCTION

The Anglo-Canadian lawyer generally relies
upon judicial decisions, statutes, regulations,
constitutional documents and texts as the
basic resource material for the law. The
lawyer seeks out the ratio decidends of earlier
decisions, he distinguishes one decision from
another in order to attain consistency, and he
analogizes in hard cases where past prece-
dents are silent with respect to an issue or
where two lines of precedents collide with each
other. This process of analysis, it is assumed,
will bring us closer to what constitutes “the
law”. Possibly insights do flow from such
analysis; but the possibility always remains
that the lawyer has failed to open dark closets
of resource material which might well provide
alternative interpretations of the law and its
makers. This essay attempts to show this pos-
sibility is a very real ome with respect to an
analysis of the judicial decisions of one par-
ticular judge.

The judge I have chosen is an American one,
The reader may, at this point, charac-
teristically react much as our Supreme
Court judges respond when mention is made of
American legal doctrine, precedents or
writings: our Constitution is different than the
American’s, so the argument goes; therefore,
whatever an American judge says with respect
to any constitutional or civil liberties issue is
irrelevant to Canada. This generalization is, of
course, very debatable in that it raises serious
questions with respect to the importance of
customary constitutionsl law in both Canada
and the United States; the political basis of the
legal principle of legislative supremacy in
Canada; the inevitable open-endedness of the
words and phrases in the written part of the
Canadian and American Constitutions; the
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“open-texture” of words in statutes of any
jurisdiction; and, the different judicial techni-
ques available in Canada and the United
States to determine the ratio of a precedent or
to construe the phrase of a statute—
techniques which do lead to conflicting conclu-
sions of law. It is unnecessary for me, however,
to make a case as to why American con-
stitutional law is relevant to the legal issues
facing Canadian judges. For as we shall see,
the judge whom I have chosen tried to justify
the validity of the principle of legislative
supremacy and, generally speaking, the impor-
tance of a passive judiciary. These two ele-
ments preoccupy the preseant Canadian
Supreme Court. Holmes is often quoted as an
“authority”. Holmes also had an impaet upon
the legal and political perspective emanating
from the Harvard Law School during this cen-
tury. Traces of his impact can be seen in the
writings of several Canadian law teachers who
studied at Harvard as well as in the judgments
of one of Harvard’s better known Canadian
graduate students, Chief Justice Laskin.
Holmes experienced a deep philosophic educa-
tion. He openly expressed his philosophic opi-
nions in his judgments, articles, speeches and
correspondence. His is a case which lends
itself to the possibility that extra-legal
resource material may provide insights as to
what really underlay the dicta in his judg-
ments and whether his views with respect to
the Constitution might be consistent after all.

The political outlook of Mr, Justice Holmes
seemed to have at least four important ele-
ments. One starting point wes his general
reaction to the idealism and rationalism of the
eighteenth and early nineteenth century
German philosophers. Secondly, Holmes had a
Hobbesian view of human nature: man was an
infinite appropriator of power. Man was
motivated by his own self-interest. Thirdly, in-
fluenced by Darwin's theory of evolution,
Holmes believed that the politically stronger
groups in society would inevitably win out in
the perpetual struggle for life. These three
provided the central strands in Holmes' con-
ception of the nature of the state. The state
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was neither a social contract nor a meta-
physical idea set up to fulfill some idesal.
Rather, the state was a “fact of life” whose
basis was power and, ultimately, force. An at-
tempt will be made to exemplify how these four
political presuppositions underlie several of
Holmes legal doctrines and decisions.

HOLMES' REACTION TO
IDEALISM AND RATIONALISM

Mr. Justice Holmes associated with a group
of American philosophers who, in the late
nineteenth and early twentieth centuries,
developed a philosophy known as pragmatism
largely in reaction to the idealism, rationalism,
abstraction, logic, and deductive reasoning of
such eighteenth and early nineteenth century
German philosophers as Kant, Hegel, and
Marx.! As Lucey has explained, Holmes and
his friends believed

that the human mind could not make value judgments
which were universal and necessary. It [the human mind]
could not get at the nature or essence of things, or at

causality. There waa no necessity in the phralcal order or
moral necessity (ought) in the moral order.
Man could not scientificelly verify universal or
“essential” propositions concerning the nature
of matter. Such propositions were, therefore,
untrue and should be discarded.

Holmes revolted against idealism.’ He and
his friends objected to idealism, William
Barrett has explained, because idealism

sweeps the dirt under the carpet and builds a picture of

the world in which finite evil disappers but in which also
the possibilities of chance, novelty, openness toward the
future are equally stifled. Idealism seeks finality in truth
that is impossible for man so long as he Is a creature of

time and Is open toward the future, *

Holmes distrusted any form of dogma, whether
it be an economic theory such as Herbert
Spencer's Social Statics or an intellectual
theory such as Marx's proletarian revolution.
Holmes, a cultured and educated man, believed
that his first duty was continuously to doubt
his first premise.

It is not surprising, therefore, that Hoimes’
disbelief in netural law should come so
“naturally.” A lawyer who belisved in natural
law, Holmes wrote, possessad

that naive state of mind that accepts what has been

familiar and accspted by [him] and (his] neighbor as

something that must be accepted by all men everywhere.®
To perveive the world through the lens of
some external moral values dictated by natu-
ral law was both misguided and unrealistic.
True values were not determined through
objectively deduced rational criteria. Rather,
truthfulness was what one feels, “what I can't
help thinking." The dey had not yet arrived
when man actually treated his fellow man as a

“person” rather than as a “thing” as Kant
would have him do. Accordingly, there was no
point ,in talking and acting as If that time had
come.

HOLMES’' CONCEPTION
OF HUMAN NATURE

The Conception

But with what perspective did Holmes
replace idealism? How did people really con-
duct themselves in Holmes’ view? Holmes
himself emphasized that

the first requirement of a sound body of law la, that It

should correspond with the actual feelings and demands of

the community, whether right or wrong!
What, then, were those “actual feelings and
demands of the community"?

As in the case of his friend John Dewey,’
Holmes presupposed that the basis of human
nature was self-interest. In Holmes' words

at bottom of all private relations, however empered by

sympathy and all the social feelings, I8 a justifiable self-
preference. "
Holmes confided to Laski at one point that he
perceived man through Malthus’lens: men and
women were

as like fliea—hers swapt away by a pestilence—there mul-

tiplying unduly and paying for it."!

Life constituted a struggle. That struggle in-
evitably erupted into violent conflict. Indeed,
conflict was “the order of the world at which it
is vain to repine.” In contrast to John Dewey
who, according {0 Holmes, often expressed
“emotionel attitudes” about the exploitation of
man by man, such talk about exploitation
always “[got] my hair up.”"

All society rests on the death of men,
he wrote to Laski.

If you don't kill 'em one way you kill 'em another. ...

Despite this negative perspective on life,
Holmes saw joy and happiness in life's ex-
periences. Since man’'s inherent nature was to
seek power over his fellow man, the ultimate
outcome of that power struggle brought hap-
piness and pleasure. As he wrote,

++» from the polnt of view of the world the end of life is life.

Life is action, the use of one’s powers. As to use them to

thelr height is one joy and duty, so it Is the one end that

Justifles itself.'*

According to Holmes, this perpetual
struggle for power was usually carried on in
the legislative process. Philosophers, Holmes
wrote, had falsely presumed that all the
members of society possessed uniform
interests." But this was not so. He explained
in The Gas-Stokers’ Strike that:

In the last resort & man rightly prefers his own interest to
that of his nelghbora. And this is as true in legislation as
{n any other form of corporate action,!®
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Even when the legislature was motivated by
“the greatest good of the greatest number,”
“much or-all legislation” invariably favars one
economic or political class at the expense of
the others. Legislation simply reflected the in-
terests of the dominant or stronger political
forces in the perpetual struggle for power
within society.

But Holmes was quick to emphasize that the
legislative process was not the only in-
stitutional means through which the power
struggle weas fought, Indeed, only in “civilized
communities” was that so. In his correspon-
dence as well as in The Common Law, Holmes
repeated that

the “ultima ratic”, not only “regum”, but of private

persons, is force. ... V
When political interests and beliefs were deep-
seated, Holmes insisted, “we try to kill the
other man rather than let him have his way.”
Holmes asserted that killing the other man
was entirely consistent

with admitting that, so far as appears, his grounds {of

belief) are just as good as ours. *?

Holmes felt “no pangs of conscience” in
marching conscripts to the frontlines of battle
with bayonets in their backs or in treating the
enemy “not even as a means but as an obstacle
to be abolished".** What role did morality play?
Morality functioned, according to Holmes,
merely as

& check on the ultimate domination of force just as our
politeness 13 a check on the Impulse of avery pig to put his
feet in the trough,

Even towards the end of his life Holmes was
unwilling to ameliorate his belief in the role of
force in human conduct.

The power struggle of man over man could
be neither avoided nor re-directed. Holmes in-
sisted that the struggle for power flowed in-
evitably from the nature of things, though the
outcome of that power struggle could be good
or evil. It seems almost as if Holmes resigned
himself to the eventual outcome of the
struggle. “I see the inevitable everywhere”, he
once wrote to Pollock.” Holmes certainly saw
little point in trying to resolve any power con-
flict through either reason or argument. Such
& futile endeavor would be like “arguling] a
man into liking a glass of beer.” Man stood
helpless by the wayside as power conflict in-
evitably erupted about him and as the conflict
proceeded to resolve itself. This was as true
with respect to the relations between countries
as between individuals. As he wrote to Pollock
on ancther occasion, “war not only is absurd
but is inevitable and rational."® With such an
outlook Holmes found little difficulty as a judge
to look out at the inevitable power struggles in

his society with a detachment bordering on
determinism,

Bernstein has documented how Holmes’
perspective on human nature was partially a
response to his own personal experience as a
soldier in the Civil War.® Holmes had been
seriously wounded on three occasions and
believed himself close to death on at least one
of them. A second influence upon his theory of
human nature was Darwin's theory of
evolution.® Darwin had established how,
through the millenia of history, the stronger
species had eventually come to dominate the
weaker in the quest for survival. The human
species had actually evolved from apes. In ad-
dition to affecting his outlook on human nature,
Darwinian theory influenced Holmes' distate
for dogma and ideals. Man continually evolved
over time. But idealism sought finality in fixed
truths.

The Relation Between Holmes’ Conception
Of Human Nature And His Legal Docirines

We can now make some sense of Holmes'
classic introduction to his The Common Law.
His famous assertion that “the life of the law
has not been logic; it has been experience”
reflected Holmes' underlying respect for the
natural evoluticnary processes of the law. A
genuine understanding of the law would only
come about if one had appreciated the history
of the law. His introductory statement in The
Common Law continued:

The law embodiea the story of a nation's development

through many centuriea, and it cannot be dealt with as if it

contained only the axioms and corollaries of e book of
maethematies,
A belief or custom would initially establish a
rule of law. But over time, as the original
reason for the rule of law was forgotten,

the rule adapta itself to the new reasons which have been

found for it and [the rule] enters on a new career. The ald

form receives a new content. . . 3
Holmes carried this point even further in
another context by arguing that the Constitu-
tion should be seen in this light. Constitutional
provisions were not “mathemaeatical formulas
having their essence in their form”. Rather,
the courts gathered the meaning of the terms
“by considering their origin and the line of
their growth”.® Judges erred when they
conceived the law as a matier of deduction
from a priori principles or as “a logical cohe-
sion of part with part.”®

According to Holmes, statutes, precedents,
and texts served as the resource material for
judicial analysis. But, “the secret root from
which the law draws all the juices of life” in-
volved “considerations which judges rarely
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mention; considerations, that is, of public
policy”, Holmes wrote in The Common Law.”
Holmes fell back upon “public policy™ as the in-
dispenseble yerdstick to decide cases. The
Judicial function, in other words, was to predict
whether public policy or—to use another of his
terms—"accurately measured social desires”
could sustain “ancient rules”.” This pursuit, to
Holmes, constituted ‘“the science of law™.
Judictal prediction of social desires served as
the only scientific means to resolve a *‘doubtful
case” “with certain analogies on one side and
other analogies on the other". The ‘“‘simple tool
of logic” could not suffice.®

From Holmes’ perspective on human nature
there flowed a second doctrine characteristic
of his judgments and writings in addition to his
evolutionary theory of the law. The in-
evitability of human conflict led Holmes to ad-
vocate the separation of morals from the law,
According to Holmes, the judge should not es-
tablish the law by appealing to his own moral
convictiona. “I should be glad", he wrote to
Potlock on May 30, 1927, “if we could get rid of
the whole moral phraseology which I think has
tended to distort the law”.® And in his classic
essay The Path of the Law, he hoped that

every word of moral significance could be banished from
the law altogether, and other wordas adopted which should

convey legal ideas uncolored by anything outside the

lawd

The judge and lawyer must concern them-
selves with the law as it is, not as it ought to
be.

Holmes' concern for the separation of law
from morals is reflected, for example, in his
early chapters in The Common Law where he
urged that the substantive criminal and tort
law be made less dependent upon the personal
moral culpability of a defendant. Primitive
legal systems had required personal fault for
civil liability, Holmes asserted. But “mature”
legal systems had evolved to the point where
persons were punished even though they were
not necessarily blameworthy, Holmes argued
that criminal and tortious responsibility be
ascerteined by a fixed standard, external to
the defendant, rather than by his inner
motives. That is, the law should disregard
the personal peculiarities of individuals.®
Accordingly, the *“final justification” for
criminal punishment was neither reformation
nor retribution, but rather the preveation of
future injury. Contrary to Kant’s belief, it was
“perfectly proper” for the law to treat an in-
dividual as a means, as “a tool” to increase the
general welfare at his own expense.” Rogat
has made a convincing case that the roots of
Holmes’ “externality” standard, which Holmes

also used in his “clear and present danger”
judgments,” lay not in his concern for cer-
tainty in the law nor in his utilitarian desire
that harm be prevented.” Rather, in contrast
to Savigny's attempt to relate the law to the
subjective voluntary will of the individual
Holmes feared thet a “subjective” standard
would catch the courts in the inevitable conflict
of power between individuals and groups.
When the judge examined the subjective
motives of an individual, he created the riak of
being an artificial obstacle to the natural
avolution of conflict,

Holmes® attempt to separate law from
morality by means of an “objective” test for
eriminal conduct is also reflected in his “clear
and present danger” test. In Schenck (1918)»
the defendant had been charged with at-
tempting to cause insubordination in the
military, and obstructing the recruitment ser-
vice of the U.8. Whether section 3 of the
Espionage Act infringed the First Amendment
depended upon the circumstances surrounding
the publication of the defendant’s pamphlet.
Holmes did not perceive the issue In terms of
the subjective intent of Schenck but rather
with reference to the “proximity and degree”
of the publication to a “substantive evil”.

Similarly, in Frohwerk® Debs" and
Abrams,*® Holmes tried to dissociate moral
considerations from the law by merely examin-
ing what he considered to be *“objectively”
ascertainable facts. In Frohwerk Holmes
noted, for example, that a particular new-
spaper, the Missouri Staats Zeitung, deplored
“the draft riots in Oklahoma and elsewhere”.
Frohwerk’s newspaper referred to the riots ‘in
language that might be taken to convey an in-
nuendo of a different sort”. In Debs, Holmes
concerned himself with the *“natural and
probable effect” of a speech upon what
Congress—not the courts—deemed to be a
“substantive evil”. Even in his Abrams dissent,
Holmes reaffirmed his “clear and preseat
danger" test of Schenck, Frohwerk, and Debs.
He merely focused in Abrams upon the im-
mediacy of the evil and the “appreciable
tendency” of the defendant’s conduct to
magnify that evil in the facts of Abrams, not
upon the intent of Abrams.

THE PRIMACY OF
THE DOMINANT GROUP

Holmes' Theory
Flowing from Holmes®’ second postulate is
his acceptance of the view that the conflict of

power amongst self-interested individuals will
be ultimately resoived in favor of the politically
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stronger. With this in mind Holmes took the
next logical step by equating “the interest of
society” with *“the predominant pewer in the
community”.'* Monopolies and large trusts
were the inevitable by-product of the “struggle
for life”. Legislation reflected the interests of
the predominant power and, indeed, ought to
do so.

What proximate test of excellence [in good government]
can be found |he asked| except correspondence to the ac-
tual equilibrium of force in the community—that Ia, con-
formity to the wishes of the dominant power? Of course,
such conformity may lead to destruction and it Is desirable
that the dominant power should bs wise. But wise or not,
the proximate test of & Egod government is that the domi-
nant power hes ita way.

Holmes could see “no justification in a govern-

ment's undertaking to rectify social desires”

out of a paternalistic concern for politically

weak minorities.* The interests of the pre-

dominant powers constituted the public in-

terest and all minority interests were subor-

dinated thereto, As a consequence,
any man who prefers the success of his private club—
trades union or other—to the public welfare e.g. by a
general railroad strike, Is a public enemy. L

Its Relation To SBome Of His

Legal Doctrines And Decisions

The Judicial Function

This somewhat deterministic regard for the
eventual outcome of political conflict may
provide at least a partial explanation to
Holmes’ conception of the judicial function.
Although Holmes acknowledged that the
politically stronger interest groups could
represent only a minority of the soclety,
Holmes believed that in the American system
of government the politically stronger interest
groups invariably prevailed in the legislature.
That is, the legislative majority was an ac-
curate reflection of the will of the politically
stronger:

The more powerful interests must be more or less

reflected in legislation; which, like every other device of

men or beast, must tend in the long run to ald the saurvival

of the fittest. *

Given Holmes' political presuppositions con-
cerning the survival of the fittest in an in-
evitable struggle for power, and given his
belief that the legislature in American society
represented the dominant interests, the
judge’s role was to remain as aloof as possible
from the political conflict.

Such was the judge's function especially in
debatable cases where logic could not resolve
an issue, according to Holmes. As we have
seen,* in such a circumstance the judge’s duty
was to side with the dominate social forces as
they were invariably represented in the
legislature. If a judge decided a case on the

basis of personal predilection, his decision
would operate as an artificial obstacle to the
natural evolution of confliet. The judge’s prime
function was to predict the outcome of the con-
flict. The judge simply did not face the reality
of the situation if he categorized as “invalid”,
the “unjustifiable”, or “unconstitutional” the
outcomes of a natural instinct such as the
aggrandizement of wealth in the form of trusts
and monopolies.

Lochner

It is with this background that one can bet-
ter understand Holmes' dissenting judgment
in Lochner.® At issue in Lochner was s New
York statute which prohibited the employment
of bakery employees for more than 10 hours
per day or 80 hours per week. Lochner had
employed a person to work for more than 60
hours in one week. The Supreme Court, per
Peckham, held the statute unconstitutional as
being an unnecessary, unreasonable, and ar-
bitrary interference with Lochner’s right to
contract as protected under the 14th Amend-
ment. Holmes dissented. The first sentence of
Holmes' judgment reflected his fatalistic
respect for the primacy of the dominant
political and social interests in society. “This
cese”, he began, “is decided upon an economie
theory which a large part of the country does
not entertain” Holmes then fell back upon his
belief that the judiciary ought not to interfere
with the inevitable evolutionary processes
within society—

... my sgreament or disagreement with the economie

theary has nothing to do with the right of a majority to em-

body thelr opinions in law.

That is, Holmes objected to what he considered
to be an artificial meddling with natural evolu-
tion. Holmes believed that Peckham's court
had imposed its personal, narrow economic
and moral values, as articulated in Herbert
Spencer's Social Statics, upon the dominant
forces in American society at the time. As
Holmes himself conciuded:

I think the word lberty in the 14th Amendment is

pervarted when |t |s held to prevent the natural outcome

of a dominant opinlon L
unless it infringed fundamental principles as
reflected in society’s traditions. The latter ex-
ception Holmes deemed relevant presumably
because the dominant opinion on a particular
issue at one point in time might itself be an
aberration in the overall long term evolu-
tionary pattern of the dominant forces in
society '

Buck v. Bell

Holmes' political theory as elaborated
herein also helps us to understand his position
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in the infamous case of Buck v. Bell® At issue
in Buck v. Bell was a Virginia statute anthoriz-
ing the superintendent of the State Colony for
Epileptics and Feeble Minded to perform the
operation of selpingectomy upon the feeble
minded. The operation involved sterilization.
Carrie Buck's counsel argued that the statute
violated the due proces sand equal protection
clauses of the 14th Amendment. Holmes, J.
who delivered the judgment of the court, held
the statute constitutional.

Two points should be noted with respect to
Holmes' judgment. In the first place the deci-
sion reflects Holmes' due deference to the
legislature. The legislature had spoken. It had
declared that the sterilization of mental defec-
tives was in the public interest. Because of the
legislature's declaration, Holmes explained,

obviously we cannot say as a matter of law that the

grounds [for sterilizatian] do not exist, and If they exist
they Justify the result. ®

The more important, yet related, element of
Holmes' Buck v, Bell opinion is that both the
tenor and the wording of the judgment reflect
Holmes’ acceptance of the paramountcy of the
interests of the dominant social forces in
society over an individual's rights. He began
his judgment by acknowledging the validity of
the statute’s assertion of the fact that both the
health of the individual and the interests of
society would be promoted by the sterilization
of a mental defective such as Carrie Buck. He
also approved of the preamble's statement that
if a. mental defective were discharged from a
mental institution without being sterilized the
individual would become & “menace” to
society.’* After all, it was the welfare of the
society as a whole which Holmes deemed of
sole importance. As he indicated toward the
end of his judgment, Holmes just could not un-
derstand why a person such as Carrie Buck
should believe that she might have some right
not to be sterilized without her consent. In far
more serious cases the public welfare had
“call[ed] upon the best citizens for their lives”.
Sterilization was a far lesser sacrifice, the
mental incompetents were already “sap[ping]
the strength of the State”, and, in any case, the
incompetents themselves often did not con-
sider sterilizatior to be a sacrifice. Emphasiz-
ing the importance of the primacy of the public
welfare once again, Holmes concluded:

It is better for all the world, if Instead of waiting to ex-
scute degenerate offapring for crime, or to let them starve
for their imbecility, society can prevent those who are
manifestly unfit from continuing their kind ... Three
generations of imbeclles are enough,

The Place Of Freedom Of
Speech In Holmes' Overall Theory

But where does freedom of speech stand in
Holmes’ overall political philosophy? At first
sight one might consider that in order to be
consistent Holmes would support judicial
deference to legislative interference with
freedom of speech. It does appear from the let-
ters uncovered by Gerald Gunther that
Holmes seemed insensitive to any claim that
the judiciary ought to protect freedom of
speech at the time of the Sehenck, Frohwerk
and Debs decision.”* Holmes' letters to Laski
and Pollock during the same period, however,
do indicate that Holmes did find it diffioult to
write the court's judgments in Schenck,
Frohwerk, and Debs. He seemed genuinely to
believe that he had little choice in that the
decisions were clear applications of existing
law. He wrote to Laski on March 18, 1919, for
example, that he regretted

(batween ourselves) that the Government pressed them to
a hearing. Of course I know that donkeys and knaves
wotild represent us as concurring in the condemnation of
Debs becausa he was a dangerous agitator. Of course, tco,
80 far as thal la concerned, he might eplit his guts without
my interfering with him or sanctioning interference. But
on tho only questions before us I could not doubt ahout the
law. The federal judges seem to me (agaln between
ourgelves) to hava got hysterical about the war. I should
think the Preaident when he gets thmu&h with his present
amusements might do some pardoning.

After reading Freund's eritique of the Debs’

decision, Holmes agaln wrote to Laski:

I hated to have to write the Debs case and stlil more those
of the other poor devils before us the same day and the
week before. I could not see the wisdom of pressing the
cases, especially when the fighting was over and I think it
quite possibe that if I had been on the jury I ahould have
been for acquittal but I cannot doubt that there was
avidence warranting a coaviction on the disputed issues of
fact. Moreover ... when people are putting out all their
energies in battle I don't think it unreasonable to say we
won't have obatacles Intantionally put in the way of raising
troops—by persuasion any more than by forge, But in the
main I am for aeration of all effervescing convictions—
there I8 no way so quiok for letting them get flat.

It was not until Holmes’ dissenting judgment
in Abrams that Holmes publicly began to
acknowledge that freedom of speech had a
place to play in his theory of government. But
what role did it have?

On the one hand, Holmes indicated in his
correspondence as well as in some of his arti-
cles and judgments that he could fully ap-
preciate why s government would restrict
freedom of speech. In his Abrams dissent, for
example, he wrote:

Persecution of the expression of apinions seema to me
perfectly logical. If you have no doubt of your premises or
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your power and want a certaln result with all your heart
you naturally express your wiches in law and sweep away
all opposition. To allow opposition by speech seems to in-
dicate that you think the speech impotent, as when a man
says that he haa squared the circle, or you do not care
whole-heartedly for the result, or that you doubt either
your power or your premisas.

Holmes expressed the same point earlier in a

letter to Laski on July 7, 1918 in this way:

My theais would be (1) il you are cocksurs, and (8) if you

want it very much, and (8) if you have no doubt of your

power—you will do what you believe efficient to bring

about what you want—by legislation or otherwise. "
Usually, he continued, one is not “cocksure”,
But if one is,

we ghould deal with the mct of speech as wa deal with any

other overt act that we don't like,

Holmes wrote on another occasion {October
28, 1919) that he saw little more moral wrong
for the Catholic Church to have killed heretics
or for the Puritans to have whipped Quakers
than for Americans to have killed Germans
during the War.” As he explained in his article
Natural Law, “truth was the msajority vote of
that nation that could lick the others"®™ He
explained that by this expression he meant
that

our test of truth ls a reference to either a present or an

imagined future majority in favor of cur view.

From this we can see that, as in the Lochner
and Buck v. Bell judgments, Holmes placed the
interests of the stronger political forces within
society above anyone's individual rights.
Holmes could not conveive any autonomous
area of free speech constitutionally protected
per se from governmental interference. Both
the nature and the scope of free speech were
conditioned—to use Holmes' words—by the in-
terests of the “greatest happiness of the
greatest number” in American society
although, in some other society, the politically
dominant forces might be represented by a
minority. Thus, the central issue in a “free
speech” case had nothing to do with the ac-
cused’s motive.” The sole consideration was
whether the political exigencies of the situa-
tion justified legislative interference with an
individual's speech. This was the thrust of
the Schenck, Frohwerk, and Debs decisions.
Holmes explained in Schenck that *in many
places and in ordinary times" Schenck’s con-
duct would have been constitutional. “But”,
Holmes cautioned, “the character of every act
depends upon the circumstances in which it is
done”.'? The issue “in every case” was whethar
the words were expressed in such circum-
stances as to create “a clear and present
danger” to the state. When a nation was at
war tbe exigencies of the situation rendered
unconstitutional what had ordinarily been con-
stitutional conduct. In Frohwerk and Debs,

Holmes similarly focused on whether in the
particular circumstances the words had
created a “bad tendency” and whether a
“presumed intent"” could be detected from the
situation.

But how can one understand Holmes dissent
in the Gitlow® decision in the light of the
above? Gitlow's newspaper, The Revolutionary
Age, had published 16,000 copies of a
Manifesto advocating & Communist Revolu-
tion. It had urged mass industrial revolts and
“revolutionary mass action". Gitlow was
charged pursuant to section 1681 of the New
York Penal law which had made it an offence
for anyone who by word of mouth, writing,
publishing, or selling

advocates, advises or teaches the duty, neceasity or

propriety of overthrowing or overturning organized

government by force or viclence ... or by any unlawful

means.
The issue was whether the United States
Government was required to produce evidence
of “some definite or immediate act” of violence
or unlawful activity which flowed from the
Manifesto's publication. No such evidence had
been proffered and the Supreme Court (per
Sanford, J.) held that none was necessary. The
initial portion of Sanford’s judgment assessed
whether QGitlow’s conduct came within the
scope of section 161. After holding affirmative-
ly, he examined the social consequences of rul-
ing section 161 unconstitutional. The
Manifesto's utterances were “inimical to the
general welfare” and entailed “such danger of
substantive evil”. They involved ‘‘danger to the
public peace and to the security of the State".
Even the immediate consequences were “real
and substantial”.

As with Sanford, Holmes too assumed that
the issue of free speech had to be resolved by
reference to the social consequences involved.
The state's interests were paramount., The
only question was whether Qitlow's utterances
obstructed the interests of society. Holmes still
adhered to the Schenck “clear and present
danger" test. It was “manifest”, he concluded,

that there was no present danger of an attempt to

overthrow the government by force on the part of the ad-

mittedly small minority who shared the dafendant's views.
Furthermore, repression of political speech
was not in the interests of the society. But how
could Holmes as a judge suggest what
society’s interests were when he so adamantly
respected the legislature’'s dictates in the
earlier case of Lockner and the later decisions
of Buck v. Bell, and when he had publicly urged
judicial restraint in his speeches, writings, and
correspondence at the same time?

I have argued here that Holmes' political
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presuppositions underlay his perspective on
judicial restraint. It seems to me that his
political theory similarly provides insight into
his Gitlow dissent. For, one should recall,
Holmes perceived the law from a historical or
evolutionary perspective. Having taken that
outlook Holmes believed that life was a
struggle for power and that, over time, the
politically stronger interest groups invariably
and inevitably won out in that conflict. S8ociety
was continually evolving, and what had at one
time been a minority viewpoint had often even-
tually become the representative beliefs of the
dominant interests. This was what Holmes
meant when he stated in Gitlow that Gitlow’s
Manifesto
offers Itself for belief and if believed it is acted on unless
some other belief outwelghe it or some failure of energy
stifles the movement at its birth.
Holmes believed in a somewhat deterministic
fashion that the politically stronger interest
groupe would always win out over the long
term. Thus, there was no point in legislating
repression of free speech. Although it was
usually the judiciary who had created the ar-
tificial obstacles to the natural evolutionary
flow of the political process, legislative in-
terference created that very obstacle. And
though, in the case of free speech, the “domi-
nant forces” might believe that society should
evolve in a certain direction, why should they
not be able to suppress spesech that hindered or
even threatened that evolution? Because, ac-
cording to Holmes, history had shown that in
the long term the initial minority opinion had
often eventually been adopted by the majority.
Indeed, even if the Communist movement were
becoming the dominant political force in
society, repression of Communist speakers
could not possibly redirect the course of
political events. In Holmes' words—
If in the long run the beliefs expressed in the proletarian
dictatorship are destined to be accepted by the dominant
Jorces of the community, the only meaning of (ree speech is
that.}hey should be given thelr chance and have their
way.
Or, expressing the same point in a different
fashion in Abrams, “time has upset many
fighting faiths”." The function of the state,
therefore, was to permit the free-flow of ex-
pression amongst the conflicting political
forces within society.

It is in this light that one can better unders-
tand Holmes' dissents in the Schwimmer" and
Mackintosh" cases. Holmes gave reasons for
his dissent only in Schwimmer, although he did
concur in Butler's dissent in Mackintosh,
Rosika Schwimmer was of Hungarian-Jewish
descent who applied for Americen citizenship.
During the hearings she testified that she

would not take up arms in defence of the
United States because she was an un-
compromising pecifist with little sense of
nationalism. Butler held for the majority that
Rosika had the burden of showing by satisfac-
tory evidence that she had met the specified
qualifications of being an American citizen,
One such requirement, which was at the same
time a fundamental principle of the Constitu-
tion, was that the citizen be willing to bear
arms for the country.® As in Gitlow, Holmes
held that on the facts befors the court there
was no possible threat to the public interest

inasmuch as she is & woman over fifty yesrs of age, and

would not be allowed to bear erms if she wanted to®
Rather than being a threat, she “thoroughly
believes in organized government and prefers
that of the United States to any other in the
world”. Her “position and motives” were
“wholly different” from Schenck’s.

Heving decided that Rosika was harmless,
Holmes went on to explain that her opinions
had to be considered in the same light as other
political opinions such as the proposal for a
seven-year term for the President. In other
words, Holmes perceived the issue as one of
political speech rather than freedom of con-
science. Given that perception, Holmes
believed that any legislative interference with
Rosika's opinions might risk creating an ar-
tificial lid on the natural political evolution of
society. After all, minority groups with un-
orthodox political opinions such as the
Quakers had “done their share to make the
country what it is”."

If Holmes was willing to protect Rosika
Schwimmer’s pacifist beliefs, why was he un-
willing to protect the beliefs of the teachers
and parents that children should be taught the
German language at school in the Meyer™ and
Bartels™ cases? In Meyer and Bartels the
court had struck down statutea which had
prohibited the teaching of any subject in any
language other than English. McReynolds,
speaking for the court in both cases, had held
that the legislature could not interfere with the
citizen's liberty arbitrarily or without
reasonable relation to some legitimate state
purpose “under the guise of protecting the
public interest”. Holmes, who dissented in both
cases, held in Bartels that ‘‘we gll agree” that
the aim of requiring a common tongue to be
spoken in the country was both lawful and
proper. “No one would doubt”, he continued,
‘“that a teacher might be forbidden to teach
many things”. The only issue was whether the
state had chosen a reasonable means to ac-
complish the unilingual policy.
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On a close examination, Holmes' judg-
ments in Schwimmer on the one hand, and
Meyer and Bartels on the other, are consistent
from the point of view of Holmes' political
philosophy. Rosika Schwimmer’'s pacifiet
beliefs were, for Holmes, political opinions and
a legislative restriction upon them might run
the risk of artificially obstructing the natural
political evolution of society. On the other hand
the teaching of German in elementary school in
the Meyer and Bartels cases, in Holmes' opi-
nion, did not invelve political speech. Rather,
the teaching of German involved the right to a
parent’s autonomy, the teacher's entitlement
to a due process hearing if the school effective-
ly closed down because German could not be
taught, or, possibly, the freedom of religion.
Whatever the constituent element of liberty
might be involved, the issue in Meyer and
Bartels clearly did not involve political speech.
Thus, interference with the teaching of foreign
langiages did not create any artificial obstacle
to the political processes of society. Indeed,
legislative experimentation was important
because the human species had progressed
over time through experimentation. Holmes
was unable to say that the Constitution “pre-
vents the experiment being tried”. Because
“men might reasonably differ” as to the ad-
visability of this method of attaining uni-
lingualism in the United States, Holmes’
political theory instructed judicial deference to
the legislature’s experiment.

THE NATURE OF HOLMES’ STATE
Holmes' Conception Of The State

There have existed various ways in which
philosophers and lawyers have traditionally
conceived the nature of the state. According to
C.A. W. Manning,” the state is merely an idea
which is real only because other states in the
international system act as if it were real.
Though only an idea, the state exists because
it is deeply believed in. Rousseau believed that
the stete was a social contract entered into by
primitive man.”* John Rawls on the other hand
conceives the social contract as merely a
methodological technique to find the principles
of justice in society.” Rawls’ state exists solely
to fulfill an ideal, the principles of justice.
Holmes' state was very alien to any of these
schaols of thought.

Holmes' conception of the state flowed out of
the three constituent elements of his political
philosophy already examined. Because Holmes
reacted against the German idealist and
rationalist tradition of an earlier period, he
naturally found it difficult to conceive the state
as merely an idea, a conception or—to use

d'Entreves’ term™—a ‘“notion”, Life, for
Holmes, was a matter of dealing with reality—
or, at least, with Holmes' ides of reality. And
an eternal struggle for power constituted that
reality. The stronger social and political forces
would eventually dominate in that struggle.
The state, thersefore, was neither a social con-
tract entered into by primitive man, nor was
the state a mechanism which functioned so as
to fulfill some ideal. Rather state sovereignty
wae a “question of fact”, a simple response to
the fact of life that the politically stronger in-
terest in society would inevitably prevail. As a
consequence, the state and its legal institu-
tions constituted the mechanism whereby the
wishes of the dominant group(s) were ar-
ticulated and enforced.

Given his perspective of human nature and
his presupposition that the stronger forces
would inevitably dominate the political
process, it was only logical that Holmes should
believe force to be the basis of the state. As he
wrote to Laski on September 15, 1916:

But if the government of England . . . does see It to order
them [ie., the citizena to do aomnthlngl, I conceive that
order is as much law as any other—not meraly from the
polnt of view of the Court, which of course will obey it—but
from any other rational point of view—if as would be the
case, the government had the physioal power to enforce its
command. Law also as well as soversignty is a fact. If in
fact Oatholies or atheists are proseribed and the sorews
are put on, It seems to me Idle to say that it is not law
because by a theory that you and I happen to hold {though I
think it very disputable)} it ought not to be. ™

But why did Holmes think that citizens
would obey such a governmental order based
as it was on force? Holmes explained in his es-
say Natural Law that individuals were driven
by a desire to live. They could not live,
however, without food and drink. And the lat-
ter could only be obtained through social rela-
tions. Because it was in man’s nature to seek
power over others and because the stronger
inevitably prevailed in conflict, the weaker
would naturally respect the laws of the
politically stronger interest groups out of fear.
In Holmes' own words,

If I do live with others they tall me that I must do and
abstain from doing various things or they will put the
screws on me. I believe that they will, and being of tha-
same mind as to their conduct I not only accept the rules
but come in time to accept them with sympathy and
emotional affirmation and begin to talk about duties and
rights’

Holmes' “Right”

A legal right, therefore, was a claim which
represented the will of the dominant political
groups in society. In American society, & right
was directly related to the interests of the
legislative majority. The legislature alone
could create, condition the scope, and destroy
one's rights because the legislature—not the
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court—represented the dominant social and
political forces in American society. Whether
an injured party possessed a right depended
antirely upon whether his conduct coincided
with public policy and the public policy, in turn,
was directed by the legislature. During an
emergency, for example, the ordinary rights of
the individual would have to yield “to what he
[Z.e., the government leader) deems the neces-
sities of the moment".”

What role did the judge play? The judge
clearly did not possess a role of enforcing fun-
damental rights for, in Holmes' scheme, there
were no such phenomena as fundamental
rights. Rather, the judge’s function was to
predict whether public policy supported an in-
jured party. This was what Holmes meent
when he wrote in Natural Law that—

But for legal purposes a right is only the hypostasis of a

prophecy—the imagination of a substance supporting the

fact that the public force will be brought to bear upon
those who do things said to contravene it ... No doubt
behind these legal rights is the fighting will of the subject
to maintain them ,,. but that does not seem to me the

sams thing aa the supposed "e priorl” discarnment of a

duty or the assertion of a pre-existing right. A dog will

fight for his bans, ™

Ten years later Holmes explained to Laski

that this specific passage

' starts from my deflnition of law ... as a statement of the
cirocumatances in which the public force will be brought to
bear upon men through the courta; that Is the prophecy in
general terms. ¥

In this light one can better understand why
Holmes would have no hesitation in writing to
his friends that

I utterly disbelieve all poatulates of human rights in

general ¥ [and that] the rights of & given crowd are

what they will fight for.

He wrote on enother occasion that a legal
right could vary from religion to the price of a
glass of beer.” And on several occasions he
declared that the “morally tinted" word “legal
right” was nothing more than an “empty sub-
stratum” to which we had become accus-
tomed."

It must be emphasized that Holmes’
political theory called for restrictions upon
liberty and equality whenever those restric-
tions were reasonably accurate reflections of
the will of the dominant political forces in
society. This point is reflected, for example, in
Holmes' academic treatment of the principle
that ignorance of the law is no defence, He ex-
plained in The Common Law:

The true explanation of the rule is the same as that
which accounts for the law's indifference te a man's parti-
cular temperament, faculties, and se forth. Public policy
sacrifices the individual to the general good. 1t Is
desirable that the burden of all should ba equal, but it is
still more desirable to put an end to robbery and murder.
It is no doubt true that there are many cases in which the

eriminal could not have kmown that ha was breaking the
law, but to admit the excuse at all would be to encourage
Ignorance where the low-maker has determined to make
men know and obey, and justice to the individual Is rightly
outweighed by the larger interests on the other side of
the scales, ¥
Equality as much as liberty were con-
ditioned by Holmes®' priority of the public
welfare or, when in his political frame of mind,
the interests of the dominant groups in society.
He wrote to Laski that just as he had rejected
abatract rights, so also did he fail to respect
the passions for equality.'* The “dogma of
equality” only contemplated the relations
between one individual and another. It failed to
acknowledge the relations of the individual to
the community. “No society has ever admit-
ted”, he wrote in the Common Law, *“that it
could not sacrifice individual welfare to its own
existence”.?” Liberty and equality had a very
small place, indeed, in the political theory of
Mr. Justice Holmes.

CONCLUSION

This essay has attempted to expose the
political presuppositions underlying the
judicial decisions and academic writings of Mr,
Justice Holmes. I have tried to argue that
throughout his life he displayed a strong scep-
ticism of both idealism and rationalism. He
replaced idealism with a Hobbesian view of
human nature in which man was an infinite ap-
propriator of the powers of others. Holmes ac-
cepted in a somewhat deterministic fashion
that, in the end, the imminently stronger
forces would win out in the interminable con-
flict of power. Those forces might represent
good ends as well as evil ones. Holmea’ concep-
tion of the state flowed from these constituent
elements of his political theory. The state, for
Holmes, was a mechanism in which the power
conflicts took place. The basia of the state was
power and force. In American society the
power conflicts were fought primarily in the
legislatures. The judge's job was to predict
which social desires represented the interests
of the dominant forces or, to use Holmes’ legal
dressing, the “public policy”.

The political theory of Mr. Justice Holmes
provides an important background for an un-
derstanding of Holmes’ legal doctrines as well
as his decisions. It helps us to comprehend
what he meant in his classic intreduction to
The Common Law. It explains why he believed
so fervently that judges ought generally to
defer to the legislature. Most importantly, his
political theory helps to explain the con-
sistency between otherwise irreconctlable posi-
tions, and I am referring here to his judicial
deference to the legislature in Lochner on the
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one hand and his judicial protection of free
speech in Adams, Gitlow, and Schwimmer on
the other. Holmes’' political theory, finally,
helps us to understand why Holmes himself
would see fit to protect liberty of political
speech but not the other constituent elements
of liberty involved with respect to legislation
prohibiting the teaching of foreign languages
or requiring the sterilization of mental
patients.

‘What this tells us is that despite Holmes’in-

tense plea that morality be removed from the
law, Holmes himself did not quite succeed.
Indeed, he imposed his own moral conceptions
upon the law, conceptions whose political
presuppositions may no longer be accepted by
the dominant political interests in the United
States today. No clearer does this quaere arise
than in Mr. Justice Holmes' elaboration of a
philosophy which, except for “freedom” of
political speech, seemed to have little room for
liberty or social justice. @
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