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Abstract

After its review of the Human Fertilization and Embryology Act of 1990, the Department of Health concluded that the
British Parliament ought to outlaw sex selection for any but the most serious of medical reasons. This paper reviews the
most frequently expressed objections to social sex selection and concludes that there is simply no moral justification for
prohibiting parents from using sex selection technology to balance their families.
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Introduction

In July 2006, Caroline Flint announced that the Department
of Health is going to advise the UK government to ban sex
selection for social reasons (BBC, 2006). Given that Flint’s
opposition to social sex selection seems to be solely based
on the public’s ‘yuck’ reaction, it is to be hoped that the UK
government will disregard her advice and refuse to create yet
another victimless crime (Richards, 1986).

As is widely known, many European countries, including
Austria, Switzerland, Belgium, Italy and Germany, have already
passed legislation that makes sex selection for any but the most
serious of medical reasons a crime. For instance, Germany’s
notorious Embryo Protection Act of 1990 considers social
sex selection a criminal offence punishable by one year of
imprisonment. In the Australian state of Victoria, the sentence
is even harsher. According to Section 50 of the Infertility
Treatment Act of 1995, doctors performing sex selection for
non-medical reasons face up to 2 years of imprisonment. More
recently, Canada enacted its Assisted Human Reproduction
Act of 2004 declaring that doctors performing sex selection
for non-medical reasons are guilty of an offence and liable to
imprisonment for up to 10 years.

Is there any valid justification for criminalizing social sex

selection and for sentencing a doctor to jail for, say, helping the
parents of three boys to finally conceive a girl? I don’t think so
— at least not in a Western liberal democracy.

Western societies are based upon a ‘presumption in favour of
liberty’: each citizen ought to have the right to live his life
as he chooses so long as he does not infringe upon the rights
of others. The state may interfere with the free choices of its
citizens only to prevent serious harm to others.

This so-called ‘harm principle’, which has been developed
by Wilhelm von Humboldt and John Stuart Mill, has three
important implications. First, the burden of proof is always on
those who opt for a legal prohibition of a particular action. It
is they who must show that the action in question is going to
harm others. Second, the evidence for the harm to occur has
to be clear and persuasive. It must not be based upon highly
speculative sociological or psychological assumptions. And
third, the mere fact that an action may be seen by some as
contrary to their moral or religious beliefs does not suffice
for a legal prohibition. The domain of the law is not the
enforcement of morality, but the prevention of harm to others
(Hart, 1963; Taylor, 1973; Feinberg, 1984; Warren, 1985;
Dworkin, 1994; Epstein, 2002).
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With this in mind, let’s turn to the 10 most common objections
to social sex selection and inquire whether they provide a
rational basis for outlawing it.

A constantly recurring objection to sex selection is that
choosing the sex of our children is to ‘play God’. This
religious objection has been made to all kinds of medical
innovations. For example, using chloroform to relieve the pain
of childbirth was considered contrary to the will of God as it
avoided the ‘primeval curse on woman’. Similarly, the use of
inoculations was opposed with sermons preaching that diseases
are ‘sent by Providence’ for the punishment of sin. Since even
fundamentalist Christians ceased to regard the alleviation of
pain and the curing of diseases as morally impermissible, it
is hard to take this objection seriously. What was once seen
as ‘playing God’ is now seen as acceptable medical practice.
More importantly, the objection that sex selection is a violation
of ‘God’s Law’ is an explicit religious claim. As Western
liberal democracies are based on a strict separation of state
and church, no government is entitled to pass a law to enforce
compliance with a specific religion. People who consider the
option of sex selection as contrary to their religious beliefs
are free to refrain from it, but they are not permitted to use
the coercive powers of the law to impose their theology upon
others (Dahl, 2003; Badnarik, 2004).

Some are opposed to sex selection because it is ‘unnatural’.
Like the objection that choosing the sex of our children is
playing God, the claim that sex selection is not natural most
often expresses an intuitive reaction rather than a clearly
reasoned moral response. That a particular human action is
unnatural does in no way imply that it is morally wrong. To
transplant a heart to save a human life is certainly unnatural,
but is it for that reason immoral? Surely not! Thus, if we
have to decide whether an action is morally right or wrong
we cannot settle the issue by asking whether it is natural or
unnatural (Dahl, 2003; Silver, 2006).

A more serious objection to sex selection is based on the claim
that medical procedures ought to be employed for medical
purposes only. Preimplantation genetic diagnosis (PGD) and
flow cytometric sperm separation, it is argued, are medical
technologies designed to enable couples who are at risk of
transmitting a severe sex-linked genetic disorder to have a
healthy child. In the absence of a known risk to transmit a
serious X-linked disease, there is simply no valid justification
for employing PGD or MicroSort. This is a familiar objection
in debates over novel applications of genetic and reproductive
technologies. However, as familiar as it may be, it is certainly
not a persuasive one. We have already become accustomed
to a health care system in which physicians often provide
services that have no direct medical benefit but that do have
great personal value for the individuals seeking it. Given
the acceptance of breast enlargements, hair replacements,
ultrasound assisted liposuctions and other forms of cosmetic
surgery, one cannot, without calling that system into question,
condemn a practice merely because it uses a medical procedure
for lifestyle or child-rearing choices (American Society for
Reproductive Medicine, 2001).

A related objection insists that offering a service for social sex
selection constitutes an inappropriate use of limited medical
resources. But, again, if offering face-lifts is not considered to
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be a misallocation of scarce medical resources, it is hard to see
how offering sex selection can be considered so. Moreover,
by implying that every time a patient gets a nose-job another
patient misses out on a bypass, this objection betrays a severely
distorted conception of economics. If at all, this argument may
apply to a state-run socialist economy based on a 5-year plan,
but certainly not to a private-run capitalist economy based on
a free market. Just like a chef opening up a fancy restaurant
offering French cuisine does not deprive us of our daily bread,
so a doctor opening up a fertility centre offering sex selection
does not deprive us of our basic health care. Provided their
businesses are set up privately and their services are paid for
privately, they don’t take away from anyone.

Perhaps the most powerful objection to sex selection is that it
may distort the natural sex ratio and lead to a socially disruptive
imbalance of the sexes, as has occurred in countries such as
India and China. However, whether a distortion of the natural
sex ratio poses a real threat to Western societies is, of course,
an empirical question that cannot be answered by intuition, but
only by evidence. According to representative social surveys,
demographic research and data from gender clinics, couples in
Western societies do not have a marked preference for either
sex. What they are longing for is a family with children of both
sexes. This distinct trend towards a ‘gender balanced family’
has not only been observed in Germany, the UK and the US,
but also in Canada, Italy, Spain, Sweden, Belgium, Austria,
Switzerland and The Netherlands (Dahl et al., 2003a,b, 2004,
2006; Dahl, 2005a,b).

While a distortion of the natural sex ratio may not be a
problem in Western countries, it surely is a problem in some
Asian countries such as Pakistan, India, China and Korea.
According to a recent survey from India, about 10 million
female fetuses may have been aborted within the last 20 years
alone (Bhat, 2006; Jha et al., 2006).

Given the number of female selective abortions in India, it
does not come as a surprise that some authors have called for
a world-wide ban on social sex selection (Hudson and Den
Boer, 2004; Shenfield, 2005). However, does the practice of
social sex selection in India really justify prohibiting social sex
selection in countries such as Germany, the UK or the USA?
Most certainly not! First, preventing Western couples from
choosing the sex of their children will not change the sex ratio
of India. Second, even if it is only meant to ‘send a message’,
it is simply naive to assume that Indian families will appreciate
our gesture, well-meaning as it may be. As long as there are
religious and economical incentives for preferring boys over
girls, our moral plea will fall on deaf ears on the subcontinent.
Third, and most importantly, denying Western couples the
opportunity to have a daughter because Indian couples have
killed theirs would amount to punishing the innocent. There
is no moral justification whatsoever for punishing the people
of one country for actions committed by the people of another
(Dahl, 2005c; Dickens et al., 2005).

As already mentioned, Western societies do not have to worry
about an impending imbalance of the sexes. However, even
if social sex selection may not distort the natural sex ratio,
it may distort the natural birth order. Given that a substantial
portion of the US population still prefers its first child to be
a boy, it could be argued that sex selection technology may
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be abused to ensure the birth of a first-born ‘son and heir’.
Hence, another objection to social sex selection claims that
we are at risk of ‘creating a society of little sisters.” Once girls
are second born, they will feel second best. Is this a sound
objection? I don’t think so. Although it is, quite literally,
conceivable, it is highly unlikely that hundreds and thousands
of couples would employ sex selection technology for their
first child to be a boy. As already pointed out, data from
American gender clinics suggest that the only couples willing
to subject themselves to an intrusive and expensive treatment
for preconception sex selection are couples with two or three
children of the same sex who long to have at least one child
of the opposite sex. According to a study by Nan P Chico
who analysed 2505 letters from couples inquiring about sex
selection, ‘only 1.4% of these couples were seeking a first-
born son’ (Chico, 1989). Moreover, there is nothing in the
literature on birth order studies that could possibly justify
the claim that children who are second born feel second best
(Sulloway, 1996).

Another frequently advanced objection claims that sex
selection is ‘sexist’. Feminist philosopher Tabitha Powledge
even went so far as to call sex selection ‘the original sexist
sin.” Sex selection, she argues, is deeply wrong because it
makes ‘the most basic judgment about the worth of a human
being rest first and foremost on its sex’ (Powledge, 1981).
However, this argument is deeply flawed. It is simply false that
all people who would like to choose the sex of their children
are motivated by the sexist belief that one sex is more valuable
than the other. As we have seen, almost all couples seeking sex
selection are simply motivated by the desire to have at least
one child of each sex. If this desire is based on any beliefs at
all, it is based on the quite defensible assumption that raising
a girl is different from raising a boy, but certainly not on
the preposterous idea that one sex is ‘superior’ to the other
(Steinbock, 2002).

A further common objection concerns the welfare of children
born as a result of sex selection. Thus, it has been argued that
sex-selected children may be expected to behave in certain
gender specific ways and risk to be resented if they fail to do
so. Although it cannot be completely ruled out, it is highly
unlikely that children conceived after PGD or MicroSort
are going to suffer from unreasonable parental expectations.
Couples seeking sex selection to ensure the birth of a daughter
are very well aware that they can expect a girl, not some
Angelina Jolie; and couples going for a son know perfectly
well they can expect a boy, not some Brad Pitt.

Last but not least, there is the widely popular objection that sex
selection is the first step down a road that will inevitably lead
to the creation of ‘designer babies’. Once we allow parents to
choose the sex of their children, we will soon find ourselves
allowing them to choose their eye colour, their height, or
their intelligence. This slippery slope objection calls for three
remarks. First, it is not an argument against sex selection per
se, but only against its alleged consequences. Second, and
more importantly, it is based on the assumption that we are
simply incapable of preventing the alleged consequences
from happening. However, this view is utterly untenable. It is
perfectly possible to draw a legal line permitting some forms
of selection and prohibiting others. Thus, if selection for
sex is morally acceptable but selection for, say, intelligence

is not, the former can be allowed and the latter not. Third,
the slippery slope argument presumes that sliding down the
slope is going to have devastating social effects. However, in
the case of selecting offspring traits this is far from obvious.
What is so terrifying about the idea that some parents may be
foolish enough to spend their hard-earned money on genetic
technologies just to ensure their child will be born with big
brown eyes or black curly hair? I am sorry, but I cannot see
that this would herald the end of civilization as we know it
(Stock, 2003; Bailey, 2005).

Since it cannot be established that social sex selection
causes any serious harm to others, a legal ban is ethically
unjustified (Savulescu, 1999; McCarthy, 2001; Robertson,
2001; Steinbock, 2002; Dahl, 2003; Schulman, 2004; Harris,
2005).
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