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SURVIVING INTERESTS AND LIVING WILLS


Can interests survive dementia, permanent unconsciousness--even death?  If not, what kills them off?  Perhaps lack of attention (one could almost say "lack of interest"), if having the interest requires believing that you have it, caring about its object, and in some sense investing in that object.  Thus, once you no longer care about the object, the investment--and the interest--is gone.  If an interest disappears when you stop caring about its object, will it disappear when you are mentally incompetent and unable to care about it?  If so, then it seems such interests cannot survive the onset of incompetence (let alone death).


This issue arises with living wills
 and other ways to decide the medical care you will receive when you become mentally incapacitated and unable to decide for yourself.  Such decisions are made to protect certain kinds of interest.  For example, you may want to avoid expensive end-of-life care in order to protect your family's inheritance, thereby protecting your interest in your family's welfare.  Or you might have a religious commitment to the sanctity of life, and therefore an interest in keeping your biological life going as long as possible, even when you are permanently unconscious.  We use living wills and similar forms of advance medical decision making to protect our such interests when we anticipate being unable to protect those interests by acting autonomously at the time of treatment.  If, however, those interests do not survive incompetence, then the moral authority of living wills is severely undermined, for the interests they are meant to protect do not exist.  

It will be argued that some interests can survive a permanent loss of mental capacity, for sometimes, as strange as it sounds, you can be disposed to care about a thing even when you will never be conscious again.

THE PROBLEM


Consider cases like this: a 65 year-old woman was admitted for surgery for a clogged artery.  She knew this could cause a disabling stroke, and her living will said:

If... there is no reasonable expectation of my recovery from physical or mental disability, I request that I be allowed to die and not be kept alive by artificial means or heroic measures.  I do not fear death itself as much as the indignities of deterioration, dependence, and hopeless pain.

The day before surgery, she told her surgeon she wanted her living will followed if she had a stroke, and said "she felt life was worth living only if she could be healthy and independent."  A stroke soon after surgery created a "profound neurological deficit," followed by breathing problem a few days later.  Her doctors had to decide whether to follow her living will or let her die.


Such cases
 present several issues, but this paper will focus on just one: do the interests protected by living wills survive the onset of mental incapacity?  Living wills typically involve interests in things like personal dignity, children, religion, projects, and causes.  These will be termed "investment interests," following those philosophers who distinguish between investment interests and what are often called "welfare interests."
  You have welfare interests in things that are good for you whether or not you value them, like good vision, a healthy diet, or avoiding pain.
  Because these interests do not depend on the holder valuing their objects, losing the capacity to care about them should not affect whether they survive incompetence.  For example, a healthy diet is good for you so long as life itself is good for you, even if you are so incompetent that you cannot comprehend the very concepts of health and diet.
  

From now on, when "interests" shall mean investment interests.  This emphasis on investment is inspired by John Kleinig, who identifies a sense of "interest" in which you have an interest in X if and only if you have a stake in X.  To have a stake in X you must invest energy or goods in X, or pursue some project affected by X.
  On this account, the holder of an interest acquires that interest by investing in the object of the interest, and this fits ordinary usage: We say that one takes an interest in X, acquires an interest, is interested in X, much as one might acquire a stake in a business.

In the case above, the woman had an interest in avoiding the "indignities of deterioration [and] dependence."  That interest arose because she invested effort and concern in a conception of personal dignity involving independence and activity.  Normally, such an interest would cease to exist when the interest holder ceases to care about the object.  However, in cases like the one above, the holder never became indifferent to the object of her interest.  Rather, she lost the capacity to care.  Where interest survival is concerned, is losing the capacity to care equivalent to ceasing to care?

A surviving interest--if there are any--is an investment interest that requires a certain psychological capacity to create, which the holder never renounced, and which survives a loss of the capacity to care about it.  Many bioethicists are sceptical about whether surviving interests exist, and thus question the moral authority of living wills and substituted judgment.  Rebecca Dresser is one:

[T]he interests of demented patients might differ from those they had as competent persons.... [W]hen people become demented and physically debilitated, what was once important to them often is forgotten, while physical comfort and what we might view as low-level interactions with people and their environments often become vitally significant.

John A. Robertson is another:

[I]t matters not that as a competent person the individual would not wish to be maintained in a debilitated or disabled state ... [W]e should focus on [incompetent patients'] needs and interests as they now exist and not view them as retaining interests and values which, because of their incompetency, no longer apply.

Dresser and Robertson contend that we should not follow living wills when doing so is against the patient's current welfare interests.  A patient typically uses a living will to promote one of his or her investment interests (in death with dignity, for example), at the expense of what some might regard as the patient's current welfare interest (in continued life).  Dresser and Robertson agree that a patient can do this in the present, while he or she is competent, for if the patient is competent he or she still has investment interests, and a right of self-determination to decide how to resolve conflicts between investment and welfare interests.  However, they argue, there is no moral authority for promoting a patient's investment interest at the expense of a welfare interest after competence is lost and the investment interest no longer survives, even if the patient made that choice when he or she was still competent.
    

Robertson, Dresser and other critics
 of living wills seem to argue against surviving interests as follows: Sometimes you lose your interest in something by ceasing to care about its object.  If an interest cannot survive a loss of concern, then it cannot survive a loss of the capacity for concern.  Therefore, an investment interest cannot survive a loss of the mental capacity necessary for creating that interest and continuing to care about its object.  This is the Argument from Loss of Concern.


However, some philosophers have argued that investment interests can survive a loss of mental capacity.  They begin with the premise that many of us believe that some interests survive death.  As Joel Feinberg puts it, '[W]e can think of some of a person's interests as surviving his death, just as some of the debts and claims of his estate do...'
  From this premise, Allen Buchanan and Dan Brock infer that interests can survive lesser losses, like dementia or permanent unconsciousness: 

If interests can survive death, then a fortiori they can survive permanent unconsciousness, loss of personal identity, and less extensive departures from competence...

This is the Argument from Interests that Survive Death.


Both arguments trade on the relations between three things: loss of concern about the interest, loss of capacity for concern about the interest, and loss of life.  According to the Argument from Loss of Concern, a loss of the capacity for concern is relevantly similar to loss of concern itself, so that if interests cannot survive a loss of concern, they cannot survive a loss of the capacity for that concern.  According to the Argument from Interests that Survive Death, a loss of capacity for concern is relevantly similar to death, and if interests can survive death, surely they can survive a loss of capacity--a lesser loss.  This paper will resolve this debate by motivating a distinction between loss of capacity and loss of concern, thus refuting the Argument from Loss of Concern.  To do that we will identify the feature that must be present in order for an interest to survive an incapacity, and show that this feature can be present in cases of loss of capacity but cannot be present in cases of loss of concern.  The argument for surviving interests presented here is different from and does not make reference to the Argument from Interests that Survive Death.  Although this argument does not require the claim that interests can survive death, it does establish this claim, thereby giving an argument for a premise which Feinberg, Buchanan, and Brock simply assume.

THE ARGUMENT FROM SLEEP


Before we begin the argument that investment interests can survive permanent incompetence, it is important to understand that investment interests are not peculiar metaphysical entities, like Monads or Forms.  Such an "interest" is a figure of speech which summarizes the fact that we believe a certain state of affairs is morally valuable because someone cares about it.  For example, to say that you have an interest in your reputation is to say that you care about your reputation, so your reputation has moral value and we should be careful how we treat it.  Acquiring an investment interest does require being in the psychological state of being "interested" in something, but investment interests themselves are not psychological states; they are things or states of affairs someone cares about to such a degree that it acquires some moral value.  

To say that an interest survives is to say that we should continue treating that state of affairs that way because that person used to care about it.  Thus, our moral judgments about states of affairs someone has cared about are good tests of whether his or her investment interest in that thing has survived.


My argument for surviving interests is based on four cases involving a Jehovah's Witness with an investment interest in avoiding blood transfusions and otherwise complying with her religion, starting with a case where her investment interest clearly survives:

Case One  The Witness has the capacity to comprehend religion, but is not thinking about it now because she is asleep.

Case Two  The Witness has Alzheimer's disease, but she is conscious.  She enjoys simple pleasures and seeks to avoid pain and anxiety.  She cannot comprehend anything as complex as religion.

Case Three  A stroke damages the Witness's higher brain, leaving her permanently unconscious.

Case Four  The Witness has died and her body is cremated.

I will consider two questions about these cases.  First, given that the Witness's interest clearly survives sleep, what feature of that case enables it to survive? Second, is that feature present in the other cases?


The most obvious feature of Case One that seems relevant to interest survival is that the Witness will later wake up and think about religion--a feature not found in the other cases.  But consider this case:

Case One-A  The Witness went to sleep and died unexpectedly during the night.  

Shall we say that she had no interest in religion between the time she fell asleep and the time she died in her sleep?  What, then, made her sleep on the night of her death any different from being asleep on all other nights?  Surely her interest survives while she is asleep, and if she dies by unpredictable accident during her sleep, her interest in religion should survive at least to the moment of death.  Therefore, the fact that she will (probably) wake up is not the feature of Case One (or Case One-A to the moment of death) which enables her interest to survive.


If waking up later on is not the relevant feature of Cases One and One-A, then perhaps the relevant feature is that the Witness's cognitive capacity to comprehend religion is intact during sleep.  Why might this be relevant?  If she retains the capacity to care about religion, then (assuming nothing else has changed) she actually does care about it.  After all, we would not say that, while she is thinking about something else, she does not care about her children.  She continues to care about her children when she is asleep.  To say that you care about something is to say that you are either in an occurrent state of actively caring about it, or that you are disposed to be in that state.  To be disposed to do something, you must be capable of doing it.  If you lose the mental capacity necessary for actively caring about something, then you no longer can care, and thus no longer have a disposition to care, and thus no longer care about it.  Perhaps retention of capacity is the relevant feature of Case One, for when capacity is lost the holder no longer cares about the object of her interest, and an interest cannot survive a loss of concern about its object.  This is, of course, a more developed version of the Argument from Loss of Concern.

The argument above depends on the claim that a disposition cannot survive a loss of the mental capacity necessary to manifest that disposition.  This argument fails because, even when mental capacity is lost, it is still possible for the holder to regain the capacity and once again manifest it.  If, in that event, the holder would still care, then the holder retains the disposition even after losing the capacity.  Thus, the relevant feature of Case One is not that the Witness retains the mental capacity and disposition to care about religion, but that it is possible for her to regain the mental capacity to actively care about religion--and thus regain the disposition to care about it.


However, 'waking up' is possible in Case One in more than one way, and some of those kinds of possibility are found in Cases Two and Three while others are not.  First, it is logically possible for the Witness to wake up in Case One; that is, waking her up does not violate the laws of logic or any similar metaphysical constraints.  Second, it is nomologically possible--not inconsistent with the laws of nature (the laws of physics, the properties of subatomic particles, any natural laws governing human biology, and so on).  Third, it is possible in the sense that she has the ability to do it without help from anyone else; we can call it "ability-possibility."


If dispositions require ability-possibility, then the Witness's interest survives sleep, but does not survive the permanent losses of mental capacity in Cases Two, Three, and Four.  If, however, the relevant feature is logical possibility or nomological possibility, then even though the disposition does not survive in Cases Two and Three, the interest does survive.  The interest survives because it does not violate logic or the laws of the natural world to say that, thanks to a medical breakthrough, the Witness could recover from what would have been a permanent loss of mental capacity.  (I will speak of nomological possibility rather than logical possibility from here on because nomological possibility is narrower than logical possibility.)


Case One contains both nomological possibility and ability-possibility.  Now consider a modification of Case One which contains nomological possibility but not ability-possibility:

Case One-B  The Witness suffers a newly-discovered disease which leaves her permanently asleep but without brain damage.  Current medical science cannot cure this disease.  Her doctor then gives her a blood transfusion even though he knows she previously avoided them.  A year later a cure is discovered and she wakes up--outraged at what he did.

Most readers probably share the judgment that it was wrong to transfuse her, in the same way it would be wrong to slander someone in a persistent vegetative state.  If it was wrong whether or not she knew about it, then it was wrong even when it seemed certain she would never know--or could never know.  Such moral judgments are indicative of whether an interest is present.  Therefore, if it was wrong to transfuse her, then we should describe Case One-B as one where her interest in avoiding blood transfusions survived the sleeping disease.  Therefore, because Case One-B has nomological and logical possibility but not ability-possibility, interest survival does not require ability-possibility. 


One might question the claim that interest survival is the best explanation of why it was wrong to transfuse the Witness.  However, in the cases above, no alternative explanation is nearly as strong.  Her doctor never promised not to transfuse her.  Transfusing her was not made wrong by the fact that she later became outraged, for otherwise it would be ethical for doctors to transfuse Jehovah's Witnesses provided the Witnesses never find out.  One could argue that it was wrong to transfuse her because she later recovered mental capacity and thereby regained an interest in avoiding blood transfusions.  However, that implies that it was all right to transfuse her when her capacity appeared to be permanent, but became retroactively wrong after she recovered capacity.


The best explanation of why it was wrong to transfuse her in Case One-B is that her interest in avoiding transfusions survived her sleeping disease, and to accept that explanation we must conclude that interest survival turns on nomological possibility.  If the nomological possibility of regaining the capacity to care is the relevant feature, then the Witness's interest in religion survives in Case Two as well.  In Case Two the Witness is permanently demented.  However, the permanence of her dementia is relative to current medical science.  It is nomologically possible that a cure will be discovered, and that she will regain her full mental capacity and memories.  We can make the same move in Case Three: so long as it is nomologically possible for the Witness's permanent unconsciousness to be cured, then it is nomologically possible for her to regain full mental capacity in Case Three, and once again comprehend religion.  Therefore, the feature of Case One which enables investment interests to survive is the nomological possibility of regaining mental capacity.

THE RECONSTRUCTION OBJECTION


One can object to tying interest survival to nomological possibility by arguing that an interest survives where the physiological basis for mental capacity (brain tissue, in other words) is retained but somehow blocked from functioning normally, and that an interest does not survive where brain tissue is lost or damaged and must be reconstructed.  In Case One-B, where the Witness suffers a sleeping disease, her brain tissue is not damaged, just blocked from normal function.  According to the Reconstruction Objection, Case One-B warrants the claim that interests survive when the patient's brain is undamaged, but not the claim that they survive when the patient's brain is too damaged to function again.  Therefore, even if interests survive in Case One-B, we have no reason to believe they survive brain damage, such as that caused by Alzheimer's disease.  As we will see, this objection brings in the question of whether interests can survive death.


The Reconstruction Objection does not depend on the claim that it is not possible to reconstruct lost or damaged brain tissue and make it function again.  We can easily imagine a medical breakthrough which enables us to regrow fully functional brain tissue.  Nor does the Reconstruction Objection require the claim that it is not possible to retrieve and reinstall lost beliefs, dispositions, and memories into a new brain.  Rather, the objection is that even if such things are possible, the Witness's interest does not survive in such cases because the reconstructed Witness would not be the same person as the old Witness, and therefore the new Witness's interest is not the same interest the old Witness held.


To see why, consider the kind of re-creation case common in philosophy of mind.  Suppose the Witness died, her body has been cremated (Case Four), and there is no afterlife.  Suppose further that, through divine intervention or some startling new technology, a new Witness is created who is just like the old Witness in all respects.  Her body is indiscernible from the previous body, and her mind, psychological makeup, beliefs, 'memories' (if you can call them that), dispositions, and preferences are all exactly as before.  However, between the time the Witness's brain was damaged and the time it was reconstructed, there was no person there--just a body.  Therefore, the old Witness ceased to exist, and the re-created Witness is a different person.


My response is that, as strange as it sounds, the new Witness can be the same person as the old one, if what Derek Parfit calls a "Wide version" or "Widest version" of a continuity and connectedness personal identity theory is true.
  On a psychological continuity and connectedness theory, a given person at time T1 is the same person as a given person at time T2 only if the T2 person has some minimum quotient of the memories and psychological properties of the T1 person (connectedness), or some minimum quotient of overlapping chains of memories and psychological properties (continuity).  Given the popularity of thought-experiments involving teletransporters, recycled brains, and the like, many philosophers require that the psychological continuity and connectedness be caused in the right way.  For example, the Witness re-created by God has what seem to her to be memories (identical in content to the memories of the earlier person), and psychological properties that are indiscernible from those of the earlier person, but she came to have those 'memories' and psychological properties through a very unusual process.  Is the later Witness the same person?  Parfit distinguishes three positions on this issue:

There are three versions of the Psychological Criterion.  These differ over the question of what is the right kind of cause.  On the Narrow version, this must be the normal cause.  On the Wide version, this could be any reliable cause.  On the Widest version, the cause could be any cause.
 

On the Wide version the new Witness is the same person as the old one provided her psychological continuity was caused in a reliable way.  (Assume God is reliable.)  On the Widest version the new and old Witness are the same person as well, for the new Witness's continuity with the old one was caused--period.  On the Narrow version, however, the new Witness is not the same person as the old Witness, for the cause was unusual.


If something like the Wide or Widest version of the continuity and connectedness theory of personal identity is true, then investment interests can survive death.  If, however, the Wide and Widest versions are both false, then investment interests do not survive in Case 4, where the Witness died and her body was cremated.  This is a problem for our argument concerning Case Three, where the Witness is permanently unconscious.  In that case the Witness's higher brain--the seat of consciousness (more or less)--is heavily damaged.  There is a view of death according to which such a person has died, and if that view is correct, then unless the Wide or Widest version of the continuity and connectedness theory is correct, investment interests cannot survive in Case Three either.  According to the "higher brain definition of death," you are dead if and only if your higher brain (the seat of consciousness and personality) has permanently ceased to function.
  The usual argument for this definition of death is that personhood requires the potential for consciousness.  If this is correct, and if neither the Wide nor the Widest versions are true, then interests fail to survive in many of the cases people execute living wills to deal with: cases of permanent unconsciousness.


For those who reject the Wide and the Widest versions, another way to argue that interests can survive permanent unconsciousness is to reject the higher brain definition in favor of the "whole brain definition of death."  According to this definition, you are dead only if your entire brain, including the brain stem, has permanently ceased to function.
  Thus, according to the whole brain definition of death, so long as the brain stem is at least partially functional, interests can survive permanent incapacity or unconsciousness, as in Cases Two and Three, but not death (unless, again, the Wide or Widest versions are true).


The Reconstruction Objection has limited the range of conclusions it is possible to reach without taking on new philosophical problems.  However, we can say this much: on any theory of personal identity and definition of death, the Reconstruction Objection fails against cases where the patient's brain tissue is intact but blocked from functioning normally.  If the whole brain definition is correct, it also fails against cases where the patient becomes permanently unconscious through a loss of brain tissue yet the brain stem is at least partially functional.  If either the Wide or Widest version of the psychological continuity or connectedness theory of personal identity is true, then the Reconstruction Objection fails against all cases, even death and the destruction of the body (as in Case 4).  Conversely, either the Wide or the Widest version must be true in order for interests to survive death.  There may be other conditions for the existence of posthumous interests as well, and other controversies surrounding them, but at very least they are tied to certain theories of personal identity over time.

THE RELEVANCE OBJECTION

I have argued that interests can survive a permanent loss of mental capacity provided that 1) it is nomologically possible for the interest holder to regain that capacity, and 2) the holder would care about the object if that happened.
  However, for any mentally incapacitated person, there is more than one nomologically possible set of circumstances where he or she regains the lost capacity.  For example, in one possible world the Witness might awaken as a committed atheist, disposed only to reject her former religion (condition two is not met), while in another possible world she might remain a Jehovah's Witness.


We must choose, from among the nomologically possible worlds, the possible world which is closest to the holder's actual conditions.
  The way to understand the 'closest possible world' is to ask what the holder would care about if the holder regained full mental capacity in the way most consistent with the his or her actual circumstances.  For example, if there are two ways to cure a demented patient, but one of them includes medications with the side effect of making the patient aggressive and highly sociable while the other treatment leaves the patient with his or her pre-dementia temperament, then we must ask which of these cures is closer to his or her actual circumstances.  If the cure involving medications is standard treatment in the community, and the other cure is hard to obtain, then the cure that involves medications is closer to the patient's actual circumstances, and we must ask which interests the patient would affirm if the patient were short-tempered and sociable.  What survives the patient's actual conditions depends on what he or she wants in those conditions.  However, because that question has no answer when mental capacity is lost, we must use the next best thing: the possible world which is as close as possible to the patient's actual conditions, yet where the patient has sufficient capacity to answer the question.


There is a Relevance Objection to this argument: the closest possible world meeting condition one is not the patient's actual world.  It may be more likely to tell us whether an interest survives in the actual world than any possible world that is not actual, but that does not ensure that it gives the right answer concerning the actual world.  After all, it differs in important ways from the patient's actual world, and might therefore give the wrong answer about what survives in the actual world.


The answer to this objection is that it assumes that something other than the closest possible world provides the right answer.  To get the right answer from the Witness's actual world, for example, we have to ask what she would care about if she had the capacity to tell us yet were incapacitated at the same time--which is impossible.  Interests survive sleep not because a person can consciously care about something and be asleep at the same time, but because what the sleeper will care about if the sleeper awakes tells us which interests survive sleep.  The closest possible world to being asleep and yet able to understand things is the world where the sleeper is in bed but awake now.  Because this works for sleep, it works for permanent mental incapacity too.

COMPARING THE THREE ARGUMENTS


How does the Argument from Sleep compare with the Argument from Interests that Survive Death and the Argument from Loss of Concern?  The Argument from Interests that Survive Death requires the premise that interests survive death, which in turn requires that the Wide or Widest version is true.  The Argument from Sleep, however, need not be based on the Wide or Widest version, for even if those versions are false, it can also be based on the whole brain definition of death (though in that event the Argument from Sleep works in all cases but death).  The Argument from Sleep also shows why interests might survive death, while the Argument from Interests that Survive Death takes that conclusion for granted.


As for the Argument from Loss of Concern, the Argument from Sleep enables us to draw a convincing distinction between loss of concern and loss of capacity for concern.  The Argument from Sleep shows that interests survive if, assuming it is nomologically possible, the holder would affirm the interest if he or she regained the capacity to do so.  This is how to distinguish between loss of concern and loss of capacity: when the holder loses concern, the holder will not affirm the former interest even though he or she has the capacity to do so, whereas when the holder loses capacity, the holder may or may not affirm the former interest even if he or she regains capacity.  That is why an interest can survive a loss of capacity even though it cannot survive a loss of concern.

CONCLUSION


An investment interest survives the interest holder's loss of the mental capacity to comprehend the object of that interest provided two conditions are met:

1. It is nomologically possible for the holder's actual condition to change such that the holder is again able to comprehend the object of the interest.

2. The holder will affirm that interest in the possible world which both satisfies the first condition, and which is closer to the holder's actual world than any other possible world which satisfies that condition.

The following case illustrates the interest survival test:

The Scientologist  A Scientologist suffers from incurable severe dementia.  He is very susceptible to the influence of others, and believes in Scientology so long as he has extensive contact with Scientologists.

Does his interest in Scientology survive his dementia?  The first condition is met because it is nomologically possible that medical science will someday find a cure.  It is not necessary that current medical science seems likely to find a cure, only that there is nothing in the laws of the natural world that precludes the possibility of a cure.  As for the second condition, we must ask which possible world, of those where he can be cured, is closest to his actual world.  In a typical hospital he would be surrounded by non-Scientologists and would stop caring about Scientology.  If, however, the Scientologists own and operate their own hospital, he will recover among Scientologists and reaffirm his interest in Scientology.  Whether his interest survives depends on which possible world--the one where Scientologists operate hospitals or the one where they do not--is closest to the actual world.  Sometimes our judgment is that an interest has not survived incompetence or death; the Argument from Sleep has the virtue of explaining when and why this can be so. 

�  Some say that "competence" is a legal concept, while "capacity" is a related concept used in clinical and ethical deliberation.  This is not quite correct; competence is a legal term but not a legal concept, and courts consider competence a question of fact, not of law.  For this reason (and to avoid saying "capacitated" instead of "competent"), this paper will refer to competence and capacity interchangeably.


�  Over the last 25 years, virtually all American states have given legal recognition to living wills.  Barry R. Furrow, Thomas L. Greaney, Sandra H. Johnson, Timothy Stoltzfus Jost, and Robert L. Schwartz, Health Law, 2d ed. (St. Paul: West Group, 2000).    There is a trend throughout the developed world towards using living wills.  


�  Stuart J. Eisendrath and Albert R. Jonsen, "The Living Will: Help or Hindrance?," JAMA, vol. 249 (April 15, 1983), pp. 2055-2056.


�  Similar cases, some real and some fictional, are discussed in Allen E. Buchanan and Dan W. Brock, Deciding for Others: The Ethics of Surrogate Decision Making (Cambridge: Cambridge University Press, 1990), p. 108; Ronald Dworkin, Life's Dominion (New York: Alfred A. Knopf, 1993), pp. 221, 226; Norman Cantor, Advance Directives and the Pursuit of Death with Dignity (Indianapolis: Indiana University Press, 1993), p. 101; and Rebecca Dresser and Alan B. Astrow, "'Commentaries' to 'An Alert and Incompetent Self: The Irrelevance of Advance Directives'," The Hastings Center Report, vol. 28, no. 1 (1998), p. 28.


�  Other issues include 1) whether the incapacitated patient is the same person as his or her earlier self, 2) whether letting people control their futures in this way is unjustified self-paternalism, and 3) whether people can foresee their future sufficiently to make informed decisions about it.


�  Tom Regan distinguishes between "preference interests" and "welfare interests," The Case for Animal Rights (Berkeley: University of California Press, 1983), pp. 87-88; Stanley I. Benn distinguishes between what one has an interest in, and one's own interest understood normatively, "'Interests in Politics," Proceedings of the Aristotelian Society, vol. 60 (1959-60), p. 129; Ronald Dworkin distinguishes between "volitional" and "critical" interests, "Liberal Community," California Law Review, vol. 77 (1989), pp. 479, 484.  For each pair of terms, the first corresponds to what are termed investment interests in this paper, the other to welfare interests.


�  You can also have coinciding investment and welfare interests in the same object; you might invest time and effort in preserving your eyesight, for example.  But we will ignore this complication.


�  Some say life itself is no longer valuable for you once your dementia is deep enough, or you are permanently unconscious.  However, investment interests are not necessarily about what is "valuable for you" in this welfare sense, so this qualification should not affect our discussion.  Some people might, for personal reasons, value an anticipated life of permanent unconsciousness, and have an investment interest in prolonging that life.


�  John Kleinig, "Crime and the Concept of Harm," American Philosophical Quarterly, vol. 15 (January 1978), pp. 30-31.  See also Joel Feinberg, Harm to Others: The Moral Limits of the Criminal Law (Oxford: Oxford University Press, 1984), pp. 32-34, 52-53.


�  This issue arises also with the "substituted judgment principle," a legal doctrine for patients who do not have a living will.  This principle tells us to look at the patient's earlier statements and actions and infer--if we can--what the patient would want now if the patient could 'wake up' and tell us.  In re Colyer, 99 Wn.2d 114, 131, 660 P.2d 738, 744 (1983); Matter of Conroy 98 N.J. 321, 486 A.2d 1209 (1985).  Again, if the interest has not survived, why treat the patient in accord with his or her earlier statements and actions expressing that interest?


�  Rebecca Dresser, "Autonomy Revisited: The Limits of Anticipatory Choices," in Robert H. Binstock, Stephen G. Post, and Peter J. Whitehouse, eds., Dementia and Aging: Ethics, Values, and Policy Choices, (Baltimore: The Johns Hopkins University Press, 1992), pp. 75-6.


�  John A. Robertson, "Second Thoughts on Living Wills," The Hastings Center Report, vol. 21, no. 6 (1991), p. 7.


�  Dresser and Robertson also appear to argue that a patient's right of self-determination does not extend past the onset of incompetence, and for similar reasons: If the patient is incompetent to the point that he or she can no longer understand his or her earlier wish, how can we still attribute that wish to the patient?  After all, we do not respect the patient's right of self-determination by giving the patient what he or she used to want.  This argument is independent of their argument against surviving interests, though obviously the two arguments work in tandem: on the usual way of thinking about self-determination, we have a right of self-determination over our sphere of interests.  
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