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Our aim was to raise the profile of advance directives in mental illness. It seems we have achieved that end. We thank all the commentators for their positive and constructive comments, which have advanced our thinking in many ways.

There is at least one major weakness in our argument. Both Brock and Dresser claim that an important counterintuitive implication of our analysis is that it gives no weight at all to past preferences. Thus, in our view, the advance directives of the severely demented should be respected not on the basis that they represent valid past preferences but on some other grounds. Indeed, we stated explicitly that "there cannot be a valid advance directive in cases of permanent unconsciousness."

We did, however, go on to say that "a more complex theory may give some weight to past preferences." Indeed, earlier in the argument we distinguished between the present-oriented view (which "gives greater weight to present preferences over preferences at other times") and the present-only view (which "gives weight only to present preferences"). Brock and Dresser's criticism applies solely to the present-only view, not the present-oriented view that we supported at other points in the paper, which is probably more plausible.

In a present-oriented view, present preferences matter most, but past and future preferences still matter to some lesser degree. Thus, in the absence of some relevant present preference, the satisfaction of the patient's past and/or future preferences could determine her treatment. Advance directives would thus be important as a possible indicator of a person's present dispositional preference, and if there is none, at least her past preferences. This view would not weaken the conceptual support for allowing advance directives to influence the care of persons who have permanently lost mental competence (thus avoiding Dresser's objection). It might also provide a stronger justification for respecting the advance directives of those with chronic progressive mental illness, as well those with intermittent mental illness (thus avoiding Eastman's objection that advance directives are more appropriate for Johns than for Rons because of deteriorating competence in the latter). These modifications all accord more with our original purpose, which was not to cancel out past preferences altogether, but to stop their all-pervasive dominance, which worries many clinicians and may deter people from making advance directives.

The present-oriented view is more plausible that the present-only view in at least one way. Other things being equal, it is better if a person's preferences for what should happen to her body and property after her death are respected. When she is dead, there is only a past preference, and any reason to respect her wishes is derived from that preference.

Although the present-oriented view is much [End Page 263] closer to a counterfactual account of advance directives than a present-only view, it still diverges from temporal neutrality: when present dispositional preferences conflict with past or future preferences, greater weight should be given to present preferences. Part of the reluctance of clinicians to respect the advance directives of the mentally ill is that clinicians believe that a patient's future preferences (with treatment) may later justify their current overriding of the patient's past preferences (as Burgess suggests in the case of Robin). However, if the mentally ill have relevant present dispositional preferences, this moral justification for overriding advance directives is much weaker.

Brock is right to state that advance directives are performative utterances. However, his observation is not as threatening to our account as he concludes. Advance directives, at least in the sense of advance refusals, are different from property contracts. There is no other party to the so-called contract in the case of an advance directive, and therefore advance directives are not contracts in any relevant sense. In Hegelian terms, contracts are but one stage (the lowest) in the mutual recognition of other people. Performative statements (though not mentioned in Hegel) would represent other sorts of engagement with the world. In short, although all contracts are performative statements, not all performative statements are contracts.

Advance directives are different from the performative utterances mentioned by Brock in other ways. First, the rules governing respect for the advance directives of the mentally ill are far less clear and established than the rules governing property. They are still in evolution. Second, whereas other contracts can be renegotiated or modified if a person changes his mind (contra Brock), this change usually requires the mutual consent of all parties involved. This is not the case in advance refusals. No matter how often a person may have said in the past he would want to die if he became a paraplegic, he should not be allowed to die now if he has become a paraplegic and wants to live; that is, provided he is competent, knows all the relevant facts, and is choosing freely. What matters most in determining medical treatment is a person's present dispositional preference. That was our essential point, together with the fact that mentally ill people can have relevant present dispositional preferences.

Brock's concerns about evaluating the rationality of desire are well taken and will be shared by many other readers. One of us (JS) believes it would clearly be worse not to make these decisions about the rationality of the patient's preferences. What should a clinician do when faced with a competent patient who: (i) wants to stop taking medication that reduces his paranoia because he believes it is better to die than to be a servant of the medical technocracy and; (ii) has an unexpressed dispositional preference to express himself through art? Assuming that paranoia will prevent him from painting effectively, the clinician should do what he can to ensure that the patient decides to take the tablets, insofar as this promotes the satisfaction of the patient's dispositional preference (ii). Brock is right that if we start to evaluate the rationality of preferences and give weight to unexpressed preferences, we risk violating the patient's autonomy, but if we do not, we risk abandoning patients to occurrent irrationality (Savulescu 1997a; Savulescu and Momeyer 1997). Given the standing disposition of authority figures not to respect the wishes of a patient with perceived irrationality (as Dresser suggests), would probably mean that none of their preferences would be taken into serious consideration.

The way in which we implicitly make judgments about the rationality of preferences is illustrated in Burgess's case of Robin. Most of us would be uneasy about letting the jilted student kill himself, but one of us believes (JS) that this turns not only on our intuitions about his getting over it in time, but also on our assumptions about the rationality of dying for love. Most of us think a girlfriend's breaking an engagement is not worth dying for. That shared assumption is why we would not let Robin die. But now substitute for "girlfriend," the phrase "the freedom of one's country." Political dissidents on hunger strikes have been allowed to starve themselves to death. Imagine that a Romanian loves his country, and following the takeover by communists after World [End Page 264] War II, he prefers to die rather than to give up his freedom and live in a totalitarian country. We know that he will eventually adapt to living under the communists: he will still have his family and life will at least be tolerable. Some of us would nevertheless be reluctant to interfere with his suicide because we believe freedom (but not infatuation) is worth dying for. When a story of unfulfilled love is told in a different way by Goethe in The Sorrows of Young Werther (1989), we as readers are much less willing to let do-gooders interfere in a case of suicide for love. Indeed, the suicide of Werther was for many years held up as the paradigm of freitod (free death) and rational suicide. One of us has elsewhere argued that some patients who attempt suicide should be allowed to die (Savulescu 1997b).

Insofar as we think we should not have interfered with Werther's suicide, it is because he had a good reason to act as he did. Without making judgments about the reasons for a person's action, we cannot evaluate suicidal desires or advance directives. The reluctance to explicitly evaluate reasons for action in free-market societies (where the consumer is always right) may explain the failure of advance directives to influence practice in those countries for the better. How could we tell the difference between Robin and Werther (if there is a difference) without an appeal to the reasons for their actions? We agree with Dresser that clinicians and the courts are likely to respect advance directives to the extent that they perceive there to be good reasons (Dresser limits this to moral or socially defensible reasons) to respect them. Action is and should be regulated by reasons, at least in a civilized society. It would be better to give up the idea that we should accept any expressed choice of a competent "consumer," and get on with a discussion of what could constitute a good reason for an action. Are the side-effects of an antipsychotic medication a good reason to cease taking it? Would it be better to experience mental illness and be free than to have one's mental illness under control but be institutionalized? What is a good reason to die? Until we can begin to form answers to these questions, we will not be able to deal with the contemporaneous preferences of the mentally ill, let alone their advance directives. Implicit in our argument is that some of the preferences of the mentally ill, although disapproved of by the Establishment, may be at least as rational as the preferences of those with physical illnesses, which are usually respected. If judgments about rationality are unavoidable in psychiatry, as Burgess suggests, we believe it would be to the benefit of the mentally ill if there were a more explicit discussion of the rationality of their preferences.

For those who remain wary of making judgments about rationality, including one of the authors (DD), these claims could be recast in terms of settled identity rather than rationality. The reason Mr. C was allowed to reject the amputation was that his wish to die whole was consistent with his system of beliefs (even though his system of beliefs was delusional), and it was also consistent with the preferences of other elderly people with vascular conditions. The reason we are not certain about letting Robin die is that we think, on the evidence of other young people who have been jilted, that his is not a settled preference, and that it will change. Another way to put it, in terms of the standards of competence laid down in the C case, is that Robin is probably temporarily unable to weigh up the information given him and come to a decision on the basis of that information.

We are not as optimistic as Brock about the potential of carefully specified policy and law to change what happens in clinical practice. In the United States, despite great attempts at policy formation (such as the Patient Self-Determination Act), there are still major problems with advance directives, and these problems seem to be resistant to interventions designed specifically to promote advance-care planning (SUPPORT Principal Investigators 1995). Respect for the law, governmental policy, and the demands of perceived outsiders do not motivate much human behavior. Rather, we do what we do because our actions reflect what we care about, our values. What will change clinical practice is a change in clinicians' attitudes. And attitudes will change only with education, discussion, the bringing forward of relevant empirical evidence (such as that provided by Eastman), and sound conceptual [End Page 265] analysis. We have tried to provide a start on the analysis here and also to address the medical skeptic's question, Why should I respect the advance directives of the mentally ill?

How far could patients participate in advance decision-making? Eastman states that advance directives can only be refusals of treatment. This is the current medico-legal dogma. However, there may be a de facto power to direct one's own treatment positively, now and in the future. For example, there are two reasonable approaches to treating severe depression: electroconvulsive therapy and antidepressants. Assume that for a certain kind of depression, ECT is better, but antidepressants are a reasonable alternative. A patient could refuse ECT in advance and request the use of antidepressants in the event that he becomes clinically depressed at some time in the future. A doctor who then failed to comply with this request could be termed negligent. Where a reasonable range of alternatives exists ("reasonable" being determined in major part by the cost-benefit ratio in today's practice), doctors should offer that range of alternatives, or at least refer the patient to someone who will. By refusing one course and requesting a reasonable alternative, a patient could direct his or her own treatment in a positive way. This suggestion does not mean to imply that patients could receive anything, such as fava beans, as a remedy for depression, either now or in the future. But how much more could we empower patients, even in a world of limited resources? We could be more free than we think.
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