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JUS AD VIM AND THE
JUST USE OF LETHAL
FORCE-SHORT-OF-WAR!

S. Brandt Ford

1. Introduction

My concern in this chapter is with the moral problem that soldiers® face when they are expected
to kill in situations that are not clearly war. Over the last twenty years or so we have witnessed
increasing use of the military for purposes other than fighting conventional wars.> This is due
in part to the emerging norm in the 1990s favouring military intervention to protect civilians
whose lives are seriously threatened,® in part, the recognition that the military can perform a
variety of political functions in peacetime,® and in part a response to the heightened attention to
the threat from terrorism.® These types of military operations encompass a wide range of tasks
including peacekeeping, supporting civil authorities, counter-terrorism, disaster relief, enforce-
ment of sanctions, and so on.” Most of them do not require the military to use lethal force. But
in some cases, because they are working in an environment of conflict, the military is expected
(and prepared) to use lethal force.

Such broadening of the purpose of the military creates a moral problem in relation to the
use of lethal force. The problem is that the military is expected to use its unique capabilities to
apply deadly force in situations of conflict outside (what we conventionally understand as) war,
where the moral grounds for their destructive actions are less clear. In war, it can be permissible
for soldiers to do certain types of harms that we would not allow in any other context, especially
when it comes to killing for reasons other than individual self-defense.® For example, soldiers
fighting a war can attack and kill enemy combatants without warning (e.g. in an ambush or a
missile strike). They are also permitted to do serious collateral harm, including the killing and
maiming of non-combatants, providing that the military objective is important enough and the
non-combatant deaths were foreseeable and not intended.” But in cases where soldiers are not
at war (or at least there is some doubt that it is war) then how should we morally evaluate the
military use of lethal force? Should we extend the boundaries of “war” to include less conven-
tional conflicts? Is it a matter of developing a more sophisticated set of justifications based on
individual killing in self-defense? Does policing" offer a better paradigm for judging uses of
lethal “force-short-of~war?” Or is it something else?

To illustrate the problem, consider a recent example where the military have used lethal
force in a context that is not conventional warfare but also could not be adequately described as
killing in self-defense!’ or policing. Many people might agree that killing Osama bin Laden or
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Anwar al-Awlaki was justified because they were leaders of a well-organized group of people
plotting to commit mass murder."? But the group they led — Al Qaeda — is neither a state nor
does it represent a legitimate political community." If this is the case, then attacks perpetrated
by Al Qaeda cannot be properly described as war and its leaders cannot, in this sense, be treated
as combatants. They should be judged, instead, in the way that we would normally judge the
actions of murderous criminals. This particular group of murderous criminals, however, oper-
ates outside the reach of the jurisdiction of the state (or states) whose job it is to protect the
innocent victims of these aggressors. Conventional police enforcement is inadequate for such
a task since these murderous aggressors can plot with impunity in some cases. Plausibly, a state
that is obligated to prevent the mass murder of its jurisdictional inhabitants,' but whose instru-
ments of policing are rendered ineffective, could turn to its military capabilities.

The problem then, however, is that if we choose to use military capabilities for a function
that is something akin to a policing role, then we can end up transporting the military mindset
about using lethal force along with the military personnel, equipment and training. If the state
is using its military capabilities to fulfill a policing role, then presumably the rules of lethal force
should be unlike the ones we permit in war; they should be much more restrictive. Perhaps
they should not be quite as restrictive as those of the police working within a well-ordered
society but they should certainly be more restrictive than we are willing to allow in war. So
in situations of conflict short-of-war, where they are expected to use lethal force, the military
should adjust to the fact that they are not fighting a war and be more restrained in their use of
lethal force. In short, when it comes to using lethal force we need a well-reasoned “hybrid”
ethical framework that draws on the appropriate moral principles of both just war theory and
the policing paradigm.'®

In this chapter, I argue that the notion which Michael Walzer calls jus ad vim might improve
the moral evaluation for using military lethal force in conflicts other than war, particularly those
situations of conflict short-of-war. First, I describe his suggested approach to morally justifying
the use of lethal force outside the context of war. I argue that Walzer’s jus ad vim is a broad
concept that encapsulates a state’s mechanisms for exercising power short-of-war. I focus on
his more narrow use of jus ad vim which is the state’s use of lethal force. Next I address Tony

Coady’s critique of jus ad vim.'®

I argue that Coady highlights some important problems with jus
ad vim, but these concerns are not sufficient to dismiss it completely. Then, in the final section, I
argue that jus ad vim provides an appropriate “hybrid” moral framework for judging the ethical
decision-making outside of war by complementing other conventional just war distinctions. A
benefit of jus ad vim is that it stops us expanding the definition of war while still providing the

necessary ethical framework for examining violent conflict outside that context.

2. Walzer’s jus ad vim

In the first section, I outline Walzer’s approach to morally justifying the use of lethal force
outside the context of war, which he refers to as “jus ad vim.” His description of jus ad vim, or
the just use of force-short-of-war, can be found in the preface to the fourth edition of his book
Just and Unjust Wars."” Walzer argues that just war theory should include jus ad vim because
he believes there is an “urgent need for a theory of just and unjust uses of force outside the
conditions of war.”'® Walzer illustrates his point by describing the Iraq containment regime
(1991-2003) as an example of the type of effective measures that states can use rather than going
to war. From the perspective of international law, embargoes and the enforcement of no-fly
zones are judged to be acts of war. But Walzer argues that it is common sense to recognize
that these measures differ from actual warfare. Containment is, Walzer believes, much easier
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to justify than a full-scale attack.” The key moral point being that this type of measure is an
exercise of state power that avoids the full destructiveness of war, even though it might involve
the use, or the threatened use, of lethal force.

Walzer goes on to argue that for measures short-of-war to work against evil or dangerous
regimes they should be the common work of a group of nations because “collective security”?
must be a joint project.?’ He then links the limits on when jus ad vim can be used (and also on
the ways in which it can be used) with collective security. The collective recognition by a set of
states to recognize an unrealized but likely threat (such as a potential massacre or act of aggres-
sion) and to organize a response to ward off the threat, is a source of appropriate limitations on
Jjus ad vim for Walzer. He contrasts this with unilateral uses of lethal force in cases where a state
is permitted to intervene to stop actualized aggression or massacre.

What are we to make of Walzer’s description of jus ad vim? First, Walzer’s use of the term
“jus ad vim” is somewhat confusing. Coady (whose critique I will consider in more detail in the
next section) suggests that the Iraq containment regime, which Walzer uses as his main example
to describe jus ad vim, included three important elements: the arms embargo; the UN inspection
system; and the no-fly zone. Only one of these directly involved the use of actual violence.*
So, pace Coady, Walzer appears to use jus ad vim in at least two importantly different ways. In
the first sense, jus ad vim seems to refer to the kind of force usually reserved for war but, which
due to contingent circumstances, needs to be used outside of the context of war. In the second
sense, jus ad vim appears to refer to some kind of force that is qualitatively and/or quantitatively
different from the kind of force typically used in war. Or to put the confusion in the form of a
question, does “force-short-of-war” refer to the nature of the act, or does it refer to the nature
of the context in which the act is carried out??

Walzer is using jus ad vim in the first sense but he has not obviously precluded the second
sense. I suspect the second sense is what Walzer means by “measures-short-of-war.”** This then
would be the broad sense of jus ad vim which captures all the options short-of~war available to
a state in its use of power. Although discussing the full range of measures available to a state
is certainly a worthy subject, it is not one I am able to tackle in this chapter. To simplify the
discussion, I will assume that Walzer’s jus ad vim offers moral guidance for the following three
things: 1) actual uses of lethal force-short-of-war; 2) threats to use lethal force-short-of-war;
and 3) uses of state power short-of-war that do not involve lethal force. It is this first type of jus
ad vim — the actual uses of lethal force-short-of-war — that [ will discuss here.” For my purposes,
a jus ad vim use of lethal force is best described as: “an act of intentional killing of a person who
is a culpable unjust threat, by a member of a military institution, acting on behalf of a legitimate
political community which is not at war.”

The second important point to note about Walzer’s notion of force-short-of-war is his claim
that there is a significant moral distinction between localized armed conflicts (where the effects
are minimal) and full-scale war. Walzer argues that we approach uses of lethal force in war dif-
ferently from uses of lethal force-short-of-war because of the “moral gulf” between the two
types of violent conflict.? His point is that a full-scale war, which might involve high-intensity
fighting between a number of military forces over a period of years, is much worse than a local-
ized one-oft altercation between two small groups of combatants. As such, we should recognize
a moral difference between them. It is clear what Walzer is trying to get at with this point: a
large amount of death and destruction is morally worse than a small amount. This difference,
however, needs to be more fully explained. Let’s look at an example at either end of the spec-
trum and compare the fighting that occurred in the Pacific against Japan’s military aggression
(1941-1945) with the Entebbe Operation (1976) in which an Israeli commando raid in Uganda
successfully rescued 102 hostages?” We can say that the Entebbe incident, as a use of lethal
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force-short-of-war, involved intentional killing which is a serious pro fanto wrong. But this
killing was justified by the need to rescue innocent people who were wrongfully held hostage.
The fighting against Japan’s aggression in World War IT was also justified. But we can still con-
clude that the war against Japan was worse than the Entebbe Operation for three reasons. First,
the Entebbe Operation consisted of one instance of low-intensity military conflict whereas the
Pacific War consisted of many instances of varying levels of violent conflict. Second, the pur-
pose of the Entebbe Operation was to rescue innocent people and lethal force was targeted at
the culpable kidnappers. In contrast, the Pacific War involved killing people of varying levels of
culpability, many of whom were innocent casualties. Third, the Pacific War resulted in much
more overall harm than was the case in the Entebbe Operation. War in this case involved far
more deaths and destruction than the use of force-short-of-war.

The third important aspect of Walzer’s force-short-of-war argument is that it seemingly
weakens the last-resort standard for using lethal force. That is, the threshold for permissibly using
lethal force is lower in cases of jus ad vim than is the case for conventional just war theory. This is
an issue that is of particular concern to Coady and one I will examine more fully in the next sec-
tion. There a number of reasons why we should consider the idea that the use of lethal force by
the military is permissible in situations of conflict short-of-war. The first is to require us to make
more effective moral judgments about the just and unjust uses of lethal force that are already hap-
pening outside of the context of war. The second is to ensure that the extraordinary permissions
to kill that we allow in war do not become normative outside that context. The third is to apply
stricter and better specified rules of engagement for soldiers in situations of conflict short-of-war.

Walzer’s immediate concern in writing on jus ad vim was to address the question of whether
the permissions of just war theory should reach to democratisation and regime change, an issue
he believes is closely connected to questions about preventive war.?® Walzer argues that while
preventive war is normally not justifiable, under certain specific conditions, we might be able
to justify preventive force.

Preventive war is not justifiable either in standard just war theory or in international law,
but what we might think of as “preventive force” can be justified when we are dealing
with a brutal regime that has acted aggressively or murderously in the past and gives us
reason to think that it might do so again.”

My suggestion is that we draw on Walzer’s conditions for the justified use of preventive force®
and expand them so we can say that a military use of lethal force-short-of-war is an option
when we are dealing with: 1) a person or group of people (including political regimes) acting in
a fashion that is brutal in that they have little or no regard for fundamental human rights or the
rights of other groups; 2) the person (or group) in question has a proven track record of unjust
aggression in the form of unjustly killing and maiming people in its own jurisdiction and/or the
peoples of other jurisdictions; and 3) we have good reasons to conclude that this unjust aggres-
sion will continue or get worse. In short, the use of lethal force-short-of-war is a military option
for dealing with serious culpable threats.

The fourth, and final, point to be made about Walzer’s conception of force-short-of-war
is that it constrains the permissibility of targeting using the same principle of discrimination as
in the conduct of war. Conventional just war theory prohibits the intentional killing of non-
combatants and, according to Walzer, force-short-of-war does the same thing. In both forms
of conflict, the use of lethal force should be limited in order to protect civilians from being
harmed.” This view, however, does not seem to go far enough. If the permissibility for tar-
geting in jus ad vim is based on the same principles used in conventional just war theory then
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it is hard to see what makes the two distinct. More problematically, Walzer’s notion of jus ad
vim presumably leaves open the possibility of foreseeable but not intentional killing of inno-
cent civilians. For jus ad vim to be worthwhile, it should require soldiers to be distinctly more
restrained in their use of lethal force than is the case in conventional just war theory.

In what way might jus ad vim require soldiers to be more restrained in their use of lethal
force? Here are some suggestions of the type of constraints that might prove useful to consider.
First, we might say that foreseeable collateral deaths are either not permissible or equivalent to
what we would be willing to accept in a standard policing operation. Second, we might require
better standards of evidence and proof for demonstrating that a target is, in fact, a culpable
threat. Third, each operation involving the military might be required to meet its own reason-
able last resort test in that it must be demonstrated that other non-lethal options (such as arrest)
were not available or would have been unacceptably risky. Fourth, we might choose to hold
individual soldiers, who use lethal force-short-of-war, to a higher level of personal responsibil-
ity than is the case in war. This means that the individual soldier might be required to justify any
personal use of lethal force. But it also means the discretionary ability to choose not to shoot.

In sum, Walzer’s suggestion that we develop the notion of jus ad vim is a good one, so long
as it means a moral framework to improve moral judgments for using lethal force-short-of-war.
But the problem for Walzer’s account of jus ad vim is threefold. It needs to explain, first of
all, why the use of lethal force is justified in the first place since even a small amount of death
and destruction is worse than no amount of death and destruction. War is worse than killing
short-of-war because: a) the scale of permissible harm (in terms of repeated acts of death and
destruction) is higher with the potential to be much higher; and b) war permits the forseeable
(though unintended) killing of innocent people. Second, jus ad vim must give us some idea of
where to draw the moral distinction between the two different types of armed conflict. Jus ad
vim can do this because it acknowledges the need for a “hybrid” moral framework. My point
here is not that it gives us a single moral principle (or set of moral principles) to apply in such
cases. Jus ad vim covers a broad territory and it will end up covering a number of subcategories.
The important move is to recognize that conventional just war theory alone is insufficient for
judging these types of conflicts. Third, it needs to provide us with reasonable guidance for the
additional constraints we apply to soldiers using lethal force-short-of-war. Jus ad vim is “hybrid”
in that it borrows from both domestic law (the policing paradigm) and just war theory, the basic
idea being that the actual use of lethal force should be more constrained than we permit in war.

3. Critiquing jus ad vim

In this next section I address Coady’s critique of jus ad vim and his defence of a more conven-
tional just war approach to conflict short-of~war. The first problem that Coady raises with jus
ad vim is that it lowers the standard of last resort. He argues that lethal force-short-of-war should
not allow us to relax the requirements of just war theory, especially that of last resort.” If we are
talking about political violence then we neither need nor should we have some more permis-
sive theory quite distinct from conventional just war thinking.* According to Coady, political
violence of any sort should require satisfaction of a “genuine reluctance constraint”. That is, last
resort should draw attention to the need to seek realistic solutions to political problems that are
less damaging than resort to political violence.** But he agrees that the wrongness of war is tied
to the level of destruction that it causes. Coady argues that some wars are going to be easier to
justify than others on the basis of levels of destructiveness.” What should count in favour of a
specific use of political violence, according to Coady, is that it involves far less killing and dam-

age than some other proposed resort to violence might.*
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Coady has ongoing reservations about jus ad vim.”” He compares it to the use of drones in
targeted killings which start by claiming the high moral ground because of greater accuracy
and targeting only combatants,*® but end by escalating conflict, targeting people who have no
connection with the conflict and provoking more resentful military responses. He believes jus
ad vim is likely to do all of this and it will also make the resort to serious violence easier and
less constrained which, given the inherent tendency of violence to escalate, is a bad idea. He
argues that it will begin with the more powerful military powers, particularly the U.S., and will
continue by encouraging other powers in the same direction where they can get away with it.*’
I am likewise cautious about the potential consequences of a “lowering-the-threshold” argu-
ment. But I am not arguing that we should lower the threshold to full-scale war. War is a
horrible thing that can only be justified in the most extreme cases because of the likelihood of
widespread death and destruction.*” Combatants in war have frequently inflicted high levels of
devastation: they have laid waste to the environment, destroyed cultural heritage, wounded,
maimed and killed.*' War might be justified in some cases, but it is always a risky course of
action and often costly. There should be, however, greater reluctance to engage in wholesale
invasion than to send a small armed unit to effect a minimal objective. Coady argues that there
are dangers in even limited military operations, as demonstrated by the botched U.S. attempt to
rescue its captive diplomats in Iran during the Carter presidency.* Coady’s view is that small-
scale killing and destruction — as against available, feasible alternatives that are less damaging
— needs justification.

This is correct: any use of lethal force does require the right type of justification. But Coady’s
point about the dangers in using a small armed unit to achieve a minimal objective is, arguably,
one of military competence. The 1980 U.S. attempt to rescue its captive diplomats in Iran
may have failed and it might be judged as a poor decision because it was risky. But it does not
follow that risky or bold military operations are therefore always wrong. Consider again the
Entebbe Operation mentioned above. The Israeli military were successful in their attempt to
rescue civilian hostages in a raid into Uganda.® The use of lethal force-short-of-war to rescue
a group of innocent people, whose lives have been unjustly threatened by a culpable group of
kidnappers, appears to me to be the right type of justification.

Coady’s concern is one of a slippery-slope argument because he believes that if we allow the
military to use lethal force-short-of-war then the frequency of political violence will increase and
inevitably the high level of destruction will follow. A key point of a slippery-slope argument is
that there is no point at which one can non-arbitrarily get oft the slope once one has got on to
it.* Once we are on the slippery slope then it is likely we are heading towards a horrible result. If
this is so, then I argue that jus ad vim works by inhibiting movement down the slippery slope. Jus
ad vim should inhibit the slippery slope because it prevents a state from justifying higher levels of
killing and damage normally permissible in war. But it does not do this if it lowers the threshold
without providing additional constraints. Therefore, a jus ad vim moral framework must include
constraints that go beyond conventional just war theory. In other words, jus ad vim cannot simply
use the just war principles of “proportionality” and “discrimination.” A successful hybrid moral
framework must also draw from the principles we find in policing.

It is worth noting, however, that Walzer assumes the use of force-short-of-war “does not
have war’s unpredictable and often catastrophic consequences.”® [ am circumspect about
Walzer’s claim that using military lethal force is unlikely to be unpredictable or catastrophic.
What starts out as one instance of lethal force may very well escalate or get out-of-control.
Having said that, it is also possible to make a distinction between uses of lethal force that could
(or are likely to) lead to war and those situations where a use of lethal force: 1) is highly unlikely
to lead to war; 2) acts to greatly reduce the likelihood of war; or 3) prevents a catastrophic harm
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or injustice so is worth the risk of war.

The second problem with force-short-of-war, according to Coady, is that it “softens” the
description of political violence. He believes terms such as “lethal force” and “force short-of-
war” embody the unsatisfactory softening of terms describing political violence.* To Coady,
the “force short-of-war” description covers a wide range of military interventions such as
rocket strikes and bombing raids intended to punish, rescue or deter. He also points out that
Walzer uses the term for more sustained violence such as the American “no-fly zone” bombing
of Iraq carried out as part of the containment system imposed after the Gulf War.”” As I dis-
cussed in the first section, I agree with Coady that Walzer’s notion of jus ad vim covers a wide
a range of military interventions, and is perhaps too broad. But Coady could also be accused
of a similar type of “softening”. He gives “political violence” a very broad remit that, much
like Walzer’s jus ad vim,* also covers a wide range of phenomena. [ tend to agree with Coady’s
point that we do not want to let state actors off the moral hook by allowing them the use of
self5justifying terms such as “force” while using terms that condemn the actions of non-state
actors. But he does not make clear how we should treat political violence short-of-war.*” And
since it is not clear how Coady’s approach is superior to Walzer’s, I'm not convinced that he
has effectively ruled-out jus ad vim as a plausible approach.

To illustrate his objection to Walzer’s notion of force short-of-war, Coady makes his point
using the example of the U.S. air strike against Sudan’s alleged chemical weapons factory in
1998.3 He argues that this incident could be described as a use of force short-of-war because:
1) the U.S. was not at war with Sudan at the time; 2) the incident was brief; and 3) the incident
was self-contained. I have no disagreement with Coady when he argues that a declaration of
war is not significant for the moral assessment of political violence. A war does not require a
formal declaration to be a war.

Coady’s next two claims, however, I will take issue with. First, Coady suggests that although
the duration of a conflict is a morally relevant factor, it makes no difference to our fundamental
assessment of war qua war. Short and long episodes of war have the same quality: they are both
war and should be judged accordingly.’' But it is not the duration that is constitutive of war but
the repeated violent conflicts. While wars might be short (e.g. The Six Day War)** they can
also be very long (e.g. The Hundred Years War)®. The point of jus ad vim is that it judges each
incident independently. And, as I have explained earlier, we have good reason for refusing to
allow all cases of political violence to be described as war: because with war we permit a wider
range of destructive actions. Jus ad vim prevents the expansion of war. So the moral exception-
alism we allow in war is applied to fewer cases. This way, we better meet Coady’s “genuine
reluctance constraint” principle which I take to mean making decisions that lead to the least
overall amount of political violence.

Second, Coady also argues that the target’s incapacity or unwillingness to fight back does not
do away with the need to justify the attack in the first place.>* The moral standards appropriate
to war should still apply in these cases. While it is true to say that the appropriate moral stand-
ards should be applied in cases where the target does not or cannot fight back, I'm arguing that
in those specific cases jus ad vim gives us a better moral framework than does the conventional
just war view. Importantly, jus ad vim makes a clearer distinction between the innocent civilian
who has no intention of harming and a person (or group) who perhaps cannot do harm for the
moment but are likely to do so when they have the opportunity. In judging the use of lethal
force, jus ad vim increases the protections of the innocent group while still permitting the target-
ing of the culpable group.

The third criticism Coady has of jus ad vim is that some nation (or group of nations) possess-
ing massive military superiority over an adversary will be tempted to see the resort to political
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violence at the less spectacular end of the scale as an example not of war but of something more
like forceful correcting or policing.” He believes that such instances can turn into asymmetrical
war where the opponent must resort to less direct forms of violence because it lacks the requisite
military weaponry. I agree with Coady’s assessment of what I would describe as the “policing
alternative”. Simply applying the policing paradigm alone is an insufficient approach for deal-
ing with the complexity of phenomena within jus ad vim. For an incident to be described as a
policing use of lethal force it should meet the specific criteria that apply to policing. It might
seem like a straightforward solution to call anything that is not a clear-cut example of warfare a
law enforcement issue by default. But just because a conflict fails to meet the criteria for warfare

56

does not mean it automatically fits the policing paradigm.”® As I mentioned in my introduction,
the tools of law enforcement are simply not capable of dealing with many of the conflicts we
find in the range of jus ad vim. Hence there is the necessity to use military capabilities and the

requirement of a hybrid moral framework.

4. Making use of jus ad vim

Having examined Walzer’s argument for jus ad vim and some of Coady’s main criticisms, I now
argue that jus ad vim has the virtue of allowing us to stop the expansion of war while still pro-
viding the necessary hybrid ethical framework for judging violent conflict outside that context.
First, I will explain what [ mean by a “narrow” account of war using Brian Orend’s definition.”’
Then I argue that there is no need to expand war into these other areas. We should keep our
definition of war suitably narrow and have a distinct hybrid ethical framework for conflicts
short-of-war.

War should be understood, according to Orend, as an actual, intentional and widespread
armed conflict which occurs only between political communities.® He argues that war is a
violent way for determining formal power in a given territory and “all warfare is precisely, and
ultimately, about governance.”® Orend also believes that the conflict of arms must be actual and
not merely threatened for it to count as war. And this actual conflict must be both intentional
and widespread. According to Orend, there is no real war until the fighters intend to go to war
and until they do so with a heavy quantum of force.®” So following Orend’s definition, we can
describe a narrow account of war as having the following qualities: 1) deliberate and repeated
acts of serious actual conflict; 2) between two or more political communities; 3) using combat-
ants acting on their behalf; and 4) who are acting with political goals and intentions.

Now the problem with Coady’s approach to political violence is to argue that the phenom-
enon of force-short-of~war is of the same kind as war and so this indicates that we should apply
just war principles to events short-of-war in the same way as we would to war.®' But there is an
important reason why we should refrain from doing this: to ensure that the moral exceptional-
ism that we grant in war remains as exceptional as possible.®* The central moral consideration
in war, narrowly defined, is not just the taking of human life but the likelihood of taking many
lives, many of whom are innocent. What is most morally concerning about war is the deliber-
ate killing of human beings, typically in vast numbers.® Naturally, the taking of human life in
vast numbers is something we want to avoid. My main concern with the expanded approach
to war, so that war encapsulates a wider range of incidents, is that it is likely to end up actually
permitting more killing and destruction than is necessary. I agree with Coady’s overall aim: that
is, to hold state militaries to a more rigorous ethical standard in the practice of using lethal force
and to minimise the overall harm caused by physical conflict. But I argue that we should be
aiming to confine the “dogs of war” to the smallest range of incidents possible and apply more
appropriate constraints on the military when it operates outside of that context.
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5. Conclusions

In conclusion, Coady does not want to restrict the notion of political violence to the activi-
ties of non-state agents, nor to separate ethical questions concerning such activities from those
having to do with war or intervention. He is unimpressed by any attempt to put a conceptual
or moral gulf between the resort to lethal force for political purposes by state agencies and its
political employment by non-state actors.® This is because he believes it gives the mistaken
impression that the purposes of state violence are somehow above politics and presumptively
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acceptable when employed by “our” state.®® His fear is that freeing up the power of states to

deploy the sword is more likely to wreak morally objectionable damage, at least in terms of

scale, than anything non-state agents can achieve.®

But I agree with Walzer that we can (and
should) make a distinction between conflict in war and conflict short-of-war. The conventional
just war approach suffers from a false dichotomy where the use of lethal force by the military
is judged through the lens of either no conflict whatsoever or all-out war. It seems more rea-
sonable to suggest that situations of conflict short-of-war might require a range of moderated
responses, incuding military options.

Consequently, I argue, first, that we should conclude that war (narrowly understood) is
worse than lethal force-short-of-war because the scale of permissible harm is higher (with the
potential to be much higher) and it permits the forseeable harm of innocent people. Second,
Jjus ad vim is better than conventional just war theory alone for judging such conflicts short-of~
war because it acknowledges the need for a “hybrid” moral framework that inhibits the move
towards the escalating violence characteristic of war. Third, jus ad vim prevents the expansion
of war along with its morally exceptional permissions. I agree with Coady that the distinction
between state and non-state actors is not a good reason for letting state actors off the moral
hook. But that is one of the reasons why I think jus ad vim proves its utility. It gives us a better
ability to morally evaluate the actions of state actors.
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