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Restraining Police Use of Lethal Force
and the Moral Problem of
Militarization

SHANNON BRANDT FORD*

I defend the view that a significant ethical distinction can be made between justified killing
in self-defense and police use of lethal force. I start by opposing the belief that police use of
lethal force is morally justified on the basis of self-defense. Then I demonstrate that the
state’s monopoly on the use of force within a given jurisdiction invests police officers
with responsibilities that go beyond what morality requires of the average person. I
argue that the police should primarily be concerned with preserving public safety. As a
consequence, police have additional moral permissions to use lethal force. But this also
means that the principle of restraint is inherent to the policing function and therefore
police are obliged to go to greater lengths to avoid killing. I concede that the just use of
police force can be made difficult in extreme situations such as a mass riot. In such
cases, police should take proportionate actions mnecessary to protect the lives of
inhabitants by restoring order, which might include calling on military support. I
conclude with a cautionary note opposing militarization of the policing role.

Keywords: police, militarization, self-defense, lethal force

Introduction

Police use of lethal force is a conten-
tious topic. Police shootings in the
US, for example, have been one of
the touchstone issues contributing to
the widening political divide there.
One might believe that one way to
reduce police shootings is to strictly
apply a self-defense paradigm. This
paradigm says that police officers

*Shannon Brandt Ford is a Lecturer in the
Faculty of Humanities at Curtin Univer-
sity, Perth, Australia. Email: shannon.
ford@curtin.edu.au

should only use lethal force when it
is necessary to fend off an unjust
immediate deadly threat to them-
selves or to the lives of other innocent
parties. For example, the police are
permitted to shoot an attacker who
lunges at them or an innocent
person with a knife, but they
shouldn’t shoot an unarmed suspect
fleeing the scene of a crime. This per-
spective can overlook the police duty
to proactively protect the public from
dangerous criminals, however. The
unarmed suspect fleeing the scene
of a crime might be someone who
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has just committed a mass shooting
and is running away, having
dropped his weapon. In this case,
the police do not have the option to
ignore their obligation to “serve and
protect.” Police officers have a job to
do. They cannot simply allow the
unarmed shooter to escape. Further-
more, the self-defense paradigm can
also end up demanding less restraint
in using lethal force than we should
expect from police. For instance, in a
situation where we might conclude
that it would be justifiable for the
average person to shoot someone
who threatened them with a knife,
we should expect the police to
demonstrate more restraint in the
way they confront the knife-wielder.

Here I defend the view that there
is a significant ethical distinction
between justified killing in self-
defense and police use of lethal
force. This is the case, I argue,
because police have a state-sanc-
tioned institutional telos to preserve
public safety. The consequence of
this distinction is that although
police officers have additional moral
permissions to use lethal force, they
are also obliged to go to greater
lengths to avoid killing. First, I
examine the view that the police use
of lethal force is morally justified by
the same considerations that justify

the use of lethal force by ordinary
persons who are not Police (or
similar institutional actors”). Accord-
ing to this argument, police are only
morally permitted to use lethal force
to defend themselves or others from
an immediate deadly threat. Against
this view, I argue that it is necessary
for police to be more proactive in
the use of force. I suggest that the
state’s monopoly on the use of force
within a given jurisdiction invests
police officers with responsibilities
that go beyond what morality
requires of the average person.
Next, I specify the special responsi-
bilities that apply to police use of
lethal force. I argue that the police
should primarily be concerned
with preserving public safety and
that the principle of restraint is
inherent to the policing function.
Finally, I explore the limitations of
the policing paradigm. In particular,
I acknowledge the difficulty of
effective policing during a mass
riot. I argue that the police should
take the proportionate actions
necessary to restore order so as to
protect lives. Such proportionate
actions might entail calling for the
support of military force, but I con-
clude with a cautionary note oppos-
ing militarization of the policing
role.

Lethal Force and Policing

Police and the Immediate-Threat
Condition

Do police officers receive an auth-
ority to use lethal force by being
part of a policing institution? If so,
when should the police use it? We
might believe that the police have
precisely the same set of moral

responsibilities in using force that
everybody has; that being a police
officer makes no difference morally
speaking.” For instance, Gabriella
Blum and Philip Heymann argue
that the standard self-defense para-
digm in a law enforcement context
implies that killing an individual is
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allowed only in the very limited cir-
cumstances of self-defense (where a
person poses an immediate deadly
threat to the defender) or defense of
others (where a person poses an
immediate deadly threat to the lives
of others).” The implication of this
perspective is that there cannot be
any other circumstances where the
police can be justified in using lethal
force. The police are never justified
in shooting a fleeing felon or
someone in the act of committing a
crime, for example, if the suspect is
not, at that moment, posing an
immediate deadly threat. From this
point of view, any difference we
might see in how the police use
lethal force compared with the
average person results from the
inherent danger of policing. Police
are more likely to confront poten-
tially deadly threats than the
average person because this is an
important part of their role. In com-
parison, the average person might
choose to avoid dangerous situations.
What looks to be a moral distinction
in the police use of lethal force is
simply a function of the police
requirement to be in more life-threa-
tening situations.

There are, however, problems
with the conclusion that the police
use of lethal force is only morally jus-
tified in self-defense or the defense of
others. We can describe plausible
cases where a suspect does not meet
the condition of being an immediate
unjust deadly threat and yet the
police are still morally obliged to
use lethal force. For example, let us
imagine a situation where Olivia is
carrying a bomb in a backpack
which is rigged to explode when her
GPS recognizes she has reached a
particular set of coordinates, in this
case the busy town square of the

city of Walterville. Let us also
assume the police have very good
intelligence detailing the bombing
operation  after capturing the
planner of the operation. The police
know the identity of the bomber, the
intended target and the fact that the
bomb will detonate when Olivia
reaches the location (but only when
it reaches that particular location).
They also know that the only way to
trigger the bomb is through the GPS
device that is part of the bomb and
that Olivia is otherwise unarmed.
Furthermore, they have established
that Olivia is traveling to the city on
motorbike and is a day or more
away from her target and so have
set up a number of checkpoints to
apprehend her. It is at one of these
checkpoints, on a rural back road,
that a lone police officer — Peter —
recognizes the bomber. Conse-
quently, he draws his handgun and
orders Olivia to dismount the motor-
bike, put her hands on her head, and
lie face-down on the ground. But
instead of following Peter’s direc-
tions, Olivia attempts to flee on the
motorbike (with her backpack).
Peter has reason to believe that she
is unlikely to be stopped again and
so he shoots her in the back and
kills her.

Now it should be clear that a
bomber in the presence of police
and civilians who is about to deto-
nate a bomb that will kill both
police and civilians can justifiably
be shot dead by police. If Olivia
were within close proximity to her
destination, then shooting her
would be morally justified on the
basis of self-defense and the defense
of the lives of others. This is so
because, as Seumas Miller suggests,
“the threat is immediate, known
with a high degree of certainty to be
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actual, and [...] there is no method of
successful intervention other than
that of shooting dead the bomber.”*
But a problem arises with a self-
defense justification, argues Miller,
when the threat is not immediate
(and/or when known with lower
degrees of certainty).” In the case I
have just described above, Olivia is
still at least a day or more away
from reaching the location of her
target. The threat she poses is not
immediate in the sense that a signifi-
cant amount of time will elapse while
she travels to the location of her
target and she does not pose an
immediate threat to Peter or any
nearby bystanders. In our case, we
know that Olivia is harmless to the
police officer, and so Peter is not
defending himself from an immedi-
ate threat.® Furthermore, the bomber
is also not an immediate threat to
others when confronted by Peter.
Olivia only becomes an immediate
deadly threat when she reaches (or
is close to enough to reach) her
intended target. So, according to the
standard self-defense paradigm,
Peter should not shoot the bomber.
But it would be negligent of Peter in
his role of police officer to let Olivia
escape and allow the risk that she
reaches her intended target in
Walterville.

In response to this imaginary case,
it might be argued that the problem
raised here is a definitional one. The
threat posed by Olivia does not
meet the immediacy condition for
the standard self-defense justifica-
tion, strictly speaking, but perhaps
we can get around it by describing
the threat she poses as imminent.
According to Onder Bakircioglu,
“imminent” means the attack must
be so close that the defender cannot
wait any longer. A specific threat is

going to occur, but it allows for the
passage of time. In contrast, immedi-
acy means that the threat will occur at
once.” So although Olivia does not
pose an immediate threat to Peter
(or to nearby bystanders), she might
be described as an imminent threat
to the people of Walterville because
she is in the process of traveling
towards them, and she is likely to
reach her target if she is not inter-
cepted. The threat is imminent in
the sense that we can specify a
deadly weapon (the bomb), an inten-
tional actor (Olivia), and a target
(Walterville’s centre square).

But a second real-life scenario
demonstrates why the police use of
lethal force still remains distinct
from the standard self-defense para-
digm. In 1983, a London police
officer (from the Diplomatic Protec-
tion Group) shot and wounded a
would-be assassin, attempting to
escape following an attack on the
Israeli Ambassador in London.® The
assassin had fired one shot, striking
the ambassador in the head. At this
point his gun jammed. The assassin
was then pursued by a police officer
who, after shouting a warning, fired
one shot, wounding the assassin,
who was then arrested. At the
ensuing trial of the would-be assas-
sin, it was suggested that the police
officer had used unreasonable force
in shooting the defendant to make
the arrest. Although the judge
noted, “it would be unlawful for a
police officer to shoot a suspect to
prevent him escaping” he also con-
cluded that, “the law is not so
stupid as to forbid a police officer in
such circumstances to resort to the
ultimate remedy of shooting a
gunman.”’ So, according to this
judge, in some circumstances it is jus-
tified for a police officer to shoot a
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dangerous criminal who is not an
imminent threat. In this case, the
criminal was a dangerous would-be
assassin attempting to flee the scene
of his attack and escape arrest.

These two examples suggest that
police are not bound by the same
immediate threat condition that is
required by the standard self-
defense and defense-of-others para-
digms.'® We expect police to use
lethal force in more situations than
just those where they confront an
unjust immediate deadly threat. If
this is true, then either we are
demanding that police act wrongly
when they use lethal force against a
non-immediate threat, or we need
an alternative explanation for why
they are morally justified to do so.
Given that it is morally incoherent
to demand that police officers act
wrongly in performing their stan-
dard duties qua police, the need is
pressing to seek a moral justification
for why it is that police can use
lethal force outside the self-defense
or defense of others paradigms.

Monopoly of Force

Within the liberal democratic politi-
cal tradition, the state’s monopoly
on the use of force within a given jur-
isdiction has evolved in such a way as
to invest police officers, as its repre-
sentatives,  with  state-imposed
duties and exceptional permissions
to use lethal force. A police service
derives its moral and legal authority
to use force from the state (or
similar political community) and,
for this reason, we give police a
monopoly in using force within
their jurisdiction. This conventional
understanding of the state’s mon-
opoly on coercive force is described
by Max Weber in the following way:

A state is that human community which
(successfully) lays claim to the monopoly of
legitimate physical force within a certain
territory, this territory being another of the
defining characteristics of the state. For the
specific feature of the present is that the right
to use physical violence is attributed to any
and all other associations or individuals only
to the extent that the state for its part permits
this to happen. The state is held to be the sole
source of the right to use violence."

This definition presumes that a state
effectively controls and manages con-
flict within the physical territory over
which it has sovereignty. Police insti-
tutions are given responsibility for
the coercive side of this state function
within the 1urisdiction given to them
by a state.'> As we will see below,
this is not to say that policing work
is wholly or even largely coercive;
policing involves a wide range of
non-coercive functions. But police
are authorized to wuse coercive
means as part of their day-to-day
role that are largely impermissible
for other segments of society. These
means include arrest, imprisonment,
intrusion, and use of weapons (such
as tasers, teargas, and handguns). In
this way, a professional police
service provides important benefits
to society. One way that a pro-
fessional police service benefits
society, for instance, is by dealing
with the day-to-day conflicts that
occur between the inhabitants living
within a particular jurisdiction.
Without a good police service to
justly manage conflict, persons with
a grievance might well conclude
that it is better to take justice into
their own hands. In a situation
where people are forced to pursue
their own ideas of justice, we are
likely to see increased levels of vio-
lence and disorder, which is broadly
detrimental to the functioning of
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society and everybody within it. So
for the general benefit of peacefully
managing conflict, it is an important
responsibility of the police to
resolve incidents that might poten-
tially involve physical violence. A
police monopoly on the use of force
means that police have responsibil-
ities in relation to coercion that
other jurisdictional inhabitants do
not have. An example is the right to
one’s property and the proper
course of action should a property
dispute arise. In a society with an
effective police service, we expect jur-
isdictional inhabitants to refer the
matter to the police if they believe
something of theirs has been stolen.
We do not allow the property owner
to take back the property by force,
as might be the case in a society that
does not have a police service.
Instead, we give the police excep-
tional powers to use coercive
methods necessary to perform their
duties.

Force as Purpose

The police monopoly on the use of
force leads some authors to con-
clude that the purpose of the police
is to use force. A leading proponent
of this view, Egon Bittner, argues
that the purpose of the police is to
protect the state by enforcing the
law. The heart of the police role, he
believes, is the need to address all
sorts of human problems where the
solution requires, or might lsoossibly
require, the use of force.”” Roger
Dunham and Geoffrey Alpert agree
with Bittner that the police rep-
resent and implement the govern-
ment’s right to use coercion and
force to guarantee certain behaviors
from its citizens. They believe that
the ultimate right to use force is

what makes police unique and
what allows the police to function
successfully.'"* P.A.J. Waddington
argues that policing is the exercise
of the authority of the state over
the civil population. He suggests
that this authority is based on the
monopoly of legitimate coercion.
Police command people to do some-
thing, and, if they do not comply,
then the police force them into
compliance. '

It is a mistake, however, to con-
clude that the use of force defines
the ends of the police. For one thing,
a policing institution that is primarily
focused on using force is more likely
to be misused as a coercive instru-
ment of the state. The concern here
is that the police are used to serve
the interests of the government in
power at the expense of the interests
of the broader community they are
meant to serve. As Robert Reiner
suggests, “policing may be inescap-
ably political, but it need not be poli-
ticized.” By this, he means that
policing  should preserve “the
minimal conditions of civilized and
stable social existence from which
all groups benefit, albeit differ-
ently.”’® Reiner agrees that the
police are the domestic specialists in
the exercise of legitimate force,
when it is necessary to re$ulate and
protect the social order."” But he
highlights the tensions in modern
policing between a focus on law
enforcement and the more proactive
community policing philosophy.'®
Seumas Miller, John Blackler and
Andrew Alexander also point out
that force is not the only (or even pre-
ferred) option available to the police.
Unlike persuasion or rational argu-
ment, they suggest that force itself is
a morally undesirable thing.'” The
police use a variety of methods in
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preference to force in their day-to-
day work. These measures include
negotiation, rational argument, and
appeal to societal values before they
use force or threaten to use force. A
focus on the use of force also does
not help us differentiate the police

ends from other institutions empow-
ered by the state to use lethal force,
such as the military. In short, the
exclusive focus on police means
(coercive force) ignores the crucial
question of the ends (or telos) of
policing.

The Policing Paradigm

Public Safety and Police Restraint

If we agree that it is not enough for
police to be mere enforcers of the
law (or coercive instruments of state
authority), then we should clarify
what institutional role policing
serves. Part of the moral purpose of
the police is that policing exists to
realize a common good. Miller
argues that this common good is
best described as protecting the
moral rights of each and all of the
members of some jurisdiction.
Police, he suggests, jointly contribute
to the aggregated rights protection of
members of the community because
they have a joint right to such protec-
tion.” Although police institutions
have other important purposes that
might not directly involve the protec-
tion of moral rights, according to
Miller these turn out to be purposes
derived from the more fundamental
purpose of protecting moral rights. By
making the protection of moral
rights their objective reference point,
he suggests that the police should
be able to use their constabulary
independence and discretionary
power most appropriately.®’ In con-
trast with Miller’s protecting-moral-
rights account, however, John
Kleinig argues for a social peacekeeping
account of policing. This means the
role of the police is to ensure or
restore peaceful order.” Kleinig

suggests that the police are no
longer seen merely as the protector
of individual life, liberty, and prop-
erty: they are now also an agency of
government that can fulfill various
social service functions, including
crisis management and order main-
tenance.”> He argues that the
purpose of policing is not merely
restricted to enforcing (i.e. making
sure that others do not interfere
with an individual’s life, liberty, and
property).** His peacekeeping per-
spective shifts the focus of the police
from coercive force to authority.
That is, Kleinig says the police are
“given authority to direct, organize,
control, respond to, and investigate
situations so that social peace may
be maintained or restored.”*> He
then argues this includes the auth-
ority to resolve situations disruptive
of social peace by using force, but
only when other strategies fail or
are inappropriate.® Kleinig’s subor-
dination of coercive force to the end
of a peaceably ordered social
environment is a welcome move
because it means the police role
becomes less about pacification and
more about building social cohesion,
trust, and cooperation. According to
Miller, however, it still leaves open
the question of whose peaceable
order the police are called to ensure
or restore. His concern is that the
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social peacekeeping account of poli-
cing does not rule out the potential
for a repressive police state to enact
laws that violate human rights. For
this reason, Miller suggests that
police work ought to be guided by
moral considerations and not simply
by legal ones. Miller claims that Klei-
nig’s focus on peacekeeping leaves
the way open for authoritarian poli-
cing in the name of social pacifica-
tion. He argues that the constraint
provided by some form of objective
morality is required.”’

Despite  some  disagreement,
Miller’s protecting-moral-rights
account and Kleinig’s peacekeeping
account both put emphasis on enhan-
cing the moral agency of police offi-
cers in order to preserve public
safety. Miller wants police to use
their constabulary independence and
discretionary power more appropri-
ately by making the protection of
moral rights their objective reference
point®®  Likewise, Kleinig wants
police officers to become better moral
agents. He suggests that “having
regard to the values we associate
with peace, a climate of trust in
which our human selves may flourish
in community with others” provides
the basis through which “both police
and community might be brought
together in a joint and mutually sup-
portive enterprise.””® The protection
of “social peace” and “moral rights”
both express a concern with the
state’s obligation to preserve public
safety. An important obligation of
states is to respond to threats facing
jurisdictional inhabitants and to mini-
mize the need for private rescue.
Hobbes refers to this as “the procura-
tion of the safety of the people,”
which means protecting jurisdictional
inhabitants from actions that directly
endanger human life. Although a

state’s duty to preserve public safety
certainly entails “bare preservation,”
according to Hobbes it also includes
“other contentments of life, which
every man by lawful Industry,
without danger, or hurt to the Com-
monwealth,  shall  acquire to
himself.”** Within a state’s jurisdic-
tion, the police are the institution gen-
erally sanctioned to perform this role.
David Bayley and David Weisburd,
for instance, suggest that in most
countries it is the police who bear
primary responsibility for maintain-
ing public safety.

Consequently, I argue that the
primary end of the police is to pre-
serve public safety. If we believe
that police have a monopoly on the
use of force within the state, then
we should expect police officers to
be armed (or maintain the insti-
tutional capacity to be armed). But if
it is also true that police are primarily
concerned with preserving public
safety, then they are also required to
adhere to a minimum-force principle.
This is clearly reflected in the UN’s
Basic Principles on the Use of Force
and Firearms by Law Enforcement
Officials. According to Principle 5:

Whenever the lawful use of force and firearms
is unavoidable, law enforcement officials shall:
(a) Exercise restraint in such use and act in
proportion to the seriousness of the offence and
the legitimate objective to be achieved; (b)
Minimize damage and injury, and respect and
preserve human life; (c) Ensure that assistance
and medical aid are rendered to any injured or
affected persons at the earliest possible
moment; (d) Ensure that relatives or close
friends of the injured or affected person are
notified at the earliest possible moment.”!

This is an important distinction
between police and the military.
Police should use the least amount
of force necessary to perform their
duties, and they should have a
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particular concern with avoiding
uses of force that endanger the
safety of the public. Kleinig points
out, for instance, that most police
departments adopt some form of a
“continuum of force” policy that
matches situations with consider-
ations of proportionality.®> P.A.J.
Waddington and Martin Wright
suggest that the amount of force
used in a given situation is judged
as disproportionate when it is suffi-
ciently excessive in comparison to
the resistance offered by a subject of
police compliance.”> And Miller and
Blackler suggest that police officers
are required to communicate clear
warnings, expose themselves to
more risk and demonstrate adher-
ence to the escalation of force
model.** If we conclude that police
should adhere to a principle of
minimum use of force then, at most,
we should want police officers to
carry small arms (other than special-
ized units), use them sparingly, and
prefer the use of non-lethal weapons
(or even no force at all).* In short,
the principle of restraint is inherent
to the policing function.

Police Duties

If, as I argue, it is true that the police
institution has a state-sanctioned
telos to preserve public safety, then
police officers take on duties in
using lethal force that do not apply
to non-police. It is these special
duties that give police exceptional
moral permissions for using lethal
force that only apply to them. We
know that such police obligations
exist because we can describe cases
where a police officer should be sanc-
tioned for failing to perform his duty
where the average person should not.
For example, we generally do not

expect a bystander who observes a
theft in a store to be punished for
failing to confront the thief (even if
we might disapprove of the bystan-
der’s inaction and expect her to at
least report the crime). But in a situ-
ation where the bystander is a
police officer, we expect them to
intervene and enforce the law
against theft. All things being equal,
a police officer who did nothing
about the theft is acting wrongly
and deserves to be sanctioned. As
we have seen above, of particular
concern to the police are criminal
activities that are a serious threat to
public safety, especially activities
that endanger the lives of persons
residing within a given jurisdiction.
This means the police are obliged to
confront a person (or group of
persons) who are doing serious crim-
inal harm (or likely to do serious
harm) to persons within their
jurisdiction.

Hence, it is a duty of police to con-
front serious criminal threats to public
safety. This means police officers
have an obligation to prevent a
suspect from doing serious criminal
harm to members of the public. Pre-
serving public safety means saving
innocent lives. The police aim to con-
front a threat to public safety in order
to arrest the perpetrator. Confronting
the threat to public safety in this way
has a dual purpose. It both prevents
future harm, and it brings the
suspect before a court of law to deter-
mine her culpability for any crimes
committed, where she is punished if
found guilty. It is better to have a
designated police service to force-
fully confront criminal harm than to
leave such confrontations to other
types of groups. On the one hand,
we do not want this role to be per-
formed by civilians when it suits
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their personal interests. That path
leads to unaccountable lynch mobs
with widely varying subjective stan-
dards of justice. On the other hand,
we also do not want to put this
responsibility in the hands of the
military or other state institutions
who have different institutional
ends. The police provide a necessary
service for society by confronting
criminal threats to public safety in a
way that is neither personally inter-
ested nor wholly coercive.

A second duty of the police is to
accept greater risks to their personal
safety than the average person. In a
situation where a victim’s life is
threatened by an unjust attacker,
Cecile Fabre argues that a third
party is morally obliged to intervene
if it is necessary to rescue the
victim. But if the act of rescue is
likely to be very costly or very risky
to the life of the third party, she
suggests, then the obligation to
rescue disappears.’® This calculus is
not the same for police. A police offi-
cer’s duty to forcefully intervene is
stronger than that of the average
person because jurisdictional inhabi-
tants have given up some of their
rights of self-defense so that the
police can do their role more effec-
tively. It would be wrong for jurisdic-
tional inhabitants to give wup
legitimate rights of self-defense if
police officers were not in some way
duty-bound to forcefully intervene
in threatening situations. This duty
to accept greater risks does not
cancel a police officer’s right to
defend himself, however. Miller and
Blackler argue that a police officer is
still morally entitled to kill another
person if that person is trying to
kill, maim, or otherwise threaten the
life of the officer.”” But police
should be more willing to expose

themselves to risky situations. For
example, imagine a scenario where
an angry drunk man is making loud
threats to harm people in a public
place. He has not made a move to
attack another person, but he is
yelling abuse and threatening to
attack anyone who goes near him.
In such a situation, the right thing to
do for a bystander is to call the
police and stay out of harm’s way.
In contrast, the police are duty-
bound to confront the angry man
because he is posing a threat to
public safety. Where we normally
expect the average person to move
away from danger, sometimes it is
the police officer’s duty to head
towards it.

A third duty of the police is to
exercise  restraint. By  exercising
restraint, I mean that the police
should demonstrate greater reluc-
tance to use lethal force than the
average person acting in self-
defense when personally threatened.
The police use of lethal force should
be restrained in this way because
the additional powers vested in the
police put them in a position of
public trust. The political community
bestows upon police officers the
special responsibility to use lethal
force on their behalf. Furthermore,
the police should be held accountable
for any uses of lethal force. This
means that police use of lethal force
should always be scrutinized by a
fair process that impartially applies
the appropriate principles of justifi-
cation. According to Simon Bronitt,
this requires a clear understanding
of the principles for good police
decision-making and certainty over
the legal powers of police to use
force.® Accountability does not
mean treating police as political sca-
pegoats whenever there is a lethal
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force incident, however. We should
not expect police to do the difficult
work of confronting dangerous crim-
inals only to then disown them
whenever there is a shooting inci-
dent. Police officers are not expend-
able instruments of state to be
scapegoated whenever there is a pol-
itically sensitive incident to address.
In short, the police have a set of
“special” obligations conferred upon
them by the state, which directs
them to intervene to protect life and
prevent serious harmful crime
within their jurisdiction.

Police Permissions

Having argued that the police have a
number of duties connected to their
roles, I now outline how these obli-
gations impact the moral permissibil-
ity of police action. These are the
special permissions to use lethal
force when it is necessary to address
a serious threat to public safety.
Without such exceptional per-
missions, it would be unreasonable
for police officers to carry out the
state-imposed ~ duties  outlined
above. First, the police are morally
permitted to initiate physical conflict.
That is, a police officer is permitted
to confront a suspect or offender
even when the interaction is likely
to turn violent. Since police officers
are duty-bound to confront threats
to public safety, they must be per-
mitted to use lethal force in some
situations when they could otherwise
reasonably retreat. It follows that if a
police officer has a duty to confront
threats to public safety, including
potentially violent ones, then it is per-
missible for him to do so. This moral
permission is unlike the standard
morality of self-defense where the
average person is obliged to take

reasonable measures to avoid a
violent confrontation. Reasonable
measures are not costly or risky to
the defender, and they include
escape from the situation and/or
seeking police intervention. So the
average person is expected to retreat
(or help others retreat) from a poten-
tially deadly confrontation when
escape is a reasonable option. In con-
trast, Simon Bronitt and Miriam Gani
argue that the police are permitted to
confront and arrest a person they
have grounds to suspect of a serious
crime. This also permits them to use
force when a suspect is not compli-
ant.”” In addition to authorizing use
of force to make an arrest, Bronitt
and Gani point out that legislation
typically confers on police special
powers to use force in a range of situ-
ations. These include powers to: enter
onto property/premises to prevent
crime and disorder; protect property;
execute warrants and other court
orders; conduct forensic testing
(including the forcible taking of
blood or tissue samples); prevent
suicide; and suppress riots and dis-
order.”” So the police are obliged to
confront serious threats to public
safety and this permits them, in
some cases, to use proportionate
force.

Second, the police are morally
permitted to use lethal force to
prevent the escape of a dangerous crim-
inal. This includes both armed sus-
pects and unarmed fleeing felons
who pose a serious threat to public
safety. Miller argues that in the case
of an armed suspect a police officer is
morally permitted to shoot that
person if he is rightly and reasonably
suspected of the crimes of serious
rights violations, is attempting to
avoid arrest, is armed and using
those arms to avoid arrest, and if

11



S. B. Ford

the only way to prevent the sus-
pected offender from escaping is to
kill him.*! Miller also argues that a
police officer is morally permitted to
kill a fleeing felon if that person
(whether armed or unarmed) is
rightly and reasonably suspected of
the crimes of killing, maiming, or
otherwise threatening the selfhood
of some third person(s), is attempting
to avoid arrest, and if the only way to
prevent the suspected offender
escaping is to kill him.** So where a
convicted felon escapes custody, the
police are permitted to use lethal
force to prevent escape. In both
cases, the police have a duty to pre-
serve public safety. If it is not possible
for the police to apprehend a danger-
ous criminal who poses a serious
threat to public safety, then it is per-
missible for them to use lethal force
to prevent his escape. A police
officer who failed to prevent the
escape of such a dangerous criminal,
because she refused to use lethal
force, might be liable for the harm
the criminal then goes on to do.
Third, police are permitted to use
lethal force against a criminal conspira-
tor who intends to cause serious harm to
public safety. A criminal conspirator is
a person who is knowingly engaged
in (and necessary to the successful
carrying out of) a criminal enterprise.
For example, let us return to our ima-
ginary case above where Olivia has
planned a bombing attack on the
innocent people of Walterville. She
draws up plans for the bombing,
she acquires the necessary com-
ponents, she makes the bomb, she
plants the bomb, and finally she trig-
gers the bomb. The police have a duty
to prevent such an attack on innocent
civilians, which includes killing
Olivia if this is necessary. And we
saw that the police might not have to

wait until Olivia is on the verge of
triggering the bomb to be justified
in shooting her. The police would be
justified in using lethal force against
such a conspirator at any stage of
her plan if arresting the bomber was
not possible or the risk to police per-
sonnel (or innocent bystanders) was
unreasonably high. This use of
lethal force also includes cases
where one person does not pose a
direct threat to public safety by them-
selves but rather constitutes an inte-
gral element of a joint action that,
with others, poses a serious threat to
public safety. For example, think of
not just one bomber alone but a
group of four people who plan to
execute a bombing together. They
initially meet together and agree to
go through with the bombing. Their
plan is for one person to acquire the
necessary components, the second
person then makes the bomb, the
third person plants the bomb and
the fourth person triggers the bomb.
A police officer is permitted to use
lethal force against any one of the
conspirators if this action is necessary
to prevent the bomb being detonated
and killing or seriously injuring
members of the public. Again, arrest
must either be impossible or unrea-
sonably risky to the police involved
(or other innocent bystanders). Fur-
thermore, the conspirator must be
knowingly complicit in the goal of
the conspiracy and play a necessary
role in its success or otherwise.

In sum, the police are morally per-
mitted to use lethal force against a
person who is not himself (or
persons who are not themselves)

immediately an unjust deadly
threat. It is not justified for the
average person to kill another

person who might be an unjust
deadly threat in the future, even in
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cases where the attack is likely. In
contrast, the police are permitted to
confront these types of potential
threats, which include necessary
uses of lethal force. Since the police
have this special responsibility to
preserve public safety within their
jurisdiction, they are duty-bound to
intervene when they suspect that a
person is a serious threat to public
safety. The preferred police interven-
tion is always arrest of the suspect.
But in cases where the suspect of a

serious crime either resists arrest or
flees, the police have a duty to use
lethal force when it is the only
reasonable option for preventing the
escape of the suspect and he is: (a) a
serious threat to public safety
because he has committed a serious
crime such as murder, maiming, or
other crimes against the selfhood of
persons, and/or (b) is armed and has
demonstrated the willingness to do
serious harm to members of the
public.

Limits on the Police Paradigm

Police Jurisdiction

The policing paradigm outlined
above has its limits, however. First
of all, it is limited by police jurisdic-
tion. The police derive the necessary
powers to perform the policing role
from the state, which has the auth-
ority to exercise legal jurisdiction
over criminal acts within a (mostly)
geographic area. In other words, the
policing paradigm exists in tandem
with policing jurisdiction. Police are
duty-bound to preserve public
safety within their jurisdiction; this
is the source of their additional
moral permissions (and restraints)
when it comes to using lethal force.
When police officers are outside their
jurisdiction, they are no longer duty-
bound to preserve public safety qua
police. Instead, they revert to the stan-
dard moral justifications based on
self-defense. There can be a problem,
however, when police have a duty to
preserve public safety from a serious
criminal threat but cannot use stan-
dard policing methods to reach the
perpetrators. This is the issue of
extra-jurisdictional policing; that is,
the fulfillment of policing obligations

outside the police jurisdiction. For
instance, Mark Maxwell suggests
that it might be that a criminal con-
spirator is immune to arrest for
much of the time that he is preparing
for an attack, perhaps because he is
operating in an area of the world
where policing is weak or non-exist-
ent.” The problem in this type of
case is the inadequacy of using
normal policing methods and capa-
bilities for dealing with the conspira-
tors involved. Bronitt et al. point out
that international terrorism in particu-
lar creates a context in which legal
systems have struggled to determine
the legitimate boundaries on the use
of force to prevent violent acts.** One
option for the police is cooperation
and/or agreements with other police
jurisdictions. A second option is creat-
ing international policing jurisdic-
tions. This includes either the
establishment of an international poli-
cing agency (e.g. INTERPOL) or speci-
fying an international jurisdiction for
a national policing agency (e.g. FBI).
A third option is to use military
force in lieu of police capabilities.
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But this approach is generally high
risk, involves equipment and training
well beyond standard police capabili-
ties — such as the use of strategic airlift
and special operations forces — and
contributes to the problem of militari-
zation (which I describe in more detail
below).

A State of Emergency

A second limit for the policing para-
digm is the use of lethal force
during a state of emergency where
law enforcement is no longer effec-
tive. According to Larry May, a state
of emergency occurs when a govern-
ment temporarily changes the con-
ditions of its political and social
institutions in response to a particu-
larly serious large-scale emergency,
such as a natural disaster, war, or
rioting. Due process constraints on
government officials, such as habeas
corpus, might be temporarily sus-
pended.* Again, the type of emer-
gency that concerns us here is one
that has such a serious impact on
society that the existing police capa-
bilities are not sufficient to enforce
the law and preserve public safety.
In such cases, it might be necessary
to call in the military to assist police
in dealing with the emergency. Here
the military supplement and
enhance the capabilities of the
police. The goal is political stabiliz-
ation and a return to effective law
enforcement. But a risk is the likeli-
hood that soldiers will act with less
restraint than police officers because
they are trained and equipped to
fight wars rather than to arrest
suspects.

The main reason to permit the
use of lethal force in a state of emer-
gency, either by police or the mili-
tary, is to address the threat posed

to innocent lives. When a mob is
violent or in an uncontrollable
frenzy, suggests Jyoti Belur, it
might be necessary to resort to the
use of lethal force. But then, he
suggests, it must be used in a con-
trolled, precisely targeted and meth-
odical manner.*® The priority should
be the preservation of lives, but this
is not the only issue confronting
police. Mass rioting also leads to
the widespread destruction of prop-
erty, and some people will take
advantage of the disorder to engage
in looting. Consequently, force
might be necessary to halt looting
and restore order. Shooting rioters
who are intent on criminal activities
that do not involve violence against
persons, such as looting and vandal-
ism, seems like an overly harsh and
heavy-handed response. Yet the
chaotic way that riots can unfold
suggests that the police need to use
effective force to prevent the overall
situation from deteriorating into
something that becomes life threa-
tening. We could say that looting,
while not necessarily a threatening
activity in itself, contributes signifi-
cantly to conditions that are life
threatening. In this case, the police
have a duty to take the proportion-
ate actions necessary to protect the
lives of inhabitants by restoring
order. These necessary actions
include using the means available
to them. Whether or not lethal force
is used, police officers (or soldiers)
who find themselves caught up in a
riot are clearly faced with a difficult
choice either way.*” What we can
say with certainty, however, is that
restoring order is a police responsi-
bility and that the presence of
unauthorized armed vigilantes or
militia groups is likely to make the
violence of a riot far worse.

14



Restraining Police Use

The Problem of Militarization

A third limit on the policing para-
digm is the maintenance of the
police/military ~ distinction. ~ The
English-style police model empha-
sizes the importance of the distinc-
tion between the police and the
military. The objectives of this style
of policing, suggests Jude McCulloch,
are to protect life and property,
prevent crime, discover crime,
detect the perpetrators of offences
and preserve the peace. In contrast,
he suggests, soldiers prepare to
wage war, kill enemies and destroy
their property.*®* Not all countries
have such a strong institutional dis-
tinction between the police and the
military. France’s Gendarmerie, for
example, has a paramilitary function.
But the clear separation maintained
in the English model is morally
grounded in the notion that it pre-
vents police from adopting a
mindset in which they believe they
are “fighting a war” against the
same people they are supposed to
protect.

It is true that the police and mili-
tary have a few things in common.
Peter Kraska and Victor Kappeler,
for example, point out that the
police and the military are “the
state’s primary use-of-force entities,
the foundation of its coercive
power.”** Furthermore, Jerome Skol-
nick and James Fyfe note that both
organizations wear uniforms, use
specialist language and codes, are
overwhelmingly male and operate
within a strictly hierarchical setting.
Like soldiers, they suggest, police
officers are part of an institution
that is organized into a hierarchy
where orders from superiors can
have a greater impact on their
actions than the law.”™ Despite these

commonalities, however, the
purpose of the police is distinct
from the purpose of the military.
Police are supposed to enforce the
law and preserve public safety
within a legal jurisdiction, but this is
not the role of the military. In reflect-
ing on the police/military distinction,
Paul Sieghart suggests that “the job of
the soldier is to kill the Queen’s
enemies in war-time; that of a police-
man is to protect the Queen’s subjects
in peace-’cime.”51 Police, like soldiers,
are permitted to use lethal force in
the course of their duties, but injuring
and taking life are nevertheless fun-
damentally in conflict with the
police duty to protect life.”
Obviously, the police should not
shirk their duty to use lethal force to
protect the safety of the public when
it is necessary. But the temptation to
militarize the policing role is an
ever-present moral problem. Of par-
ticular concern is the risk that the
police become a repressive tool of
the state. The political philosopher
John Rawls held that in developing
the principles of domestic justice, a
state should not use an army against
its own people. Instead, it should
use the police to keep domestic
order and a judiciary and other insti-
tutions to maintain an orderly rule of
law. This is very different from the
institution that is needed to defend
against  aggressive  states, he
suggested.” A second specific moral
concern involves the move away
from standard policing methods to
increasingly =~ embrace  military
approaches. Police militarization,
suggests Peter Kraska, is the process
whereby civilian police increasingly
draw from, and pattern themselves
around, the tenets of the military
paradigm. He describes this as “the
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process of arming, organizing, plan-
ning, training for, threatening, and
sometimes implementing violent
conflict to militarize means adopting
and applying the central elements of
the military model to an organization
or particular situation.””* The mili-
tary ethicist George Lucas Jr. points
out that the military have a “warrior
mindset,” which means soldiers
instinctively think that their job is to
“kill people and break things.”*®
The risk here, then, is that the police
take on the warrior mindset of the
military and act with less restraint
than they should. In contrast, the
police should adhere to a principle
of minimum force. In other words,
police should use the least amount
of force necessary to protect the
public.  Jude  McCulloch, for
example, says that police use of
force should be to overcome resist-
ance to arrest or to protect life.”® A
third moral concern with police mili-
tarization is the extensive harm
caused by military-grade weapons
and technologies. Military-grade
weapons and technologies are
designed to maximize the destruction
of enemy combatants. Weapons with
such highly destructive properties
include high-powered automatic
rifles, grenades, tanks, ships, fighter

aircraft, high explosives, precision-
guided missiles, and so on. The
purpose of overwhelmingly destruc-
tive weapons is to achieve a particu-
lar political effect on an adversary.
So the state using this kind of tech-
nology against its own citizens
necessarily raises troubling ques-
tions. For example, in 2016 the
Dallas police used a bomb robot to
kill a man — Micah Johnson — who
had shot five police officers. Their
decision, along with images of
police outfitted in riot gear and
other heavy-duty equipment during
protests against police brutality
across the US, set off a storm of
debate about the militarization of
law enforcement in the US. These
protests highlighted the belief that
police institutions should be kept
clearly distinct from military insti-
tutions.”” As we have seen, the
police have a responsibility to con-
front a serious criminal threat to
public safety. But incremental moves
towards police militarization — such
as using a remote-controlled robot
to detonate an explosive — increase
the risk of disproportionately
harmful outcomes. If we want to
maintain a police system that pre-
serves public safety, we need to
proceed with caution.

Conclusion

Police officers have special per-
missions to use lethal force, based on
their state-imposed duties, which are
derived from their purpose to pre-
serve public safety. Hence, the police
use of lethal force goes beyond
warding off an immediate threat, in
some cases, because police have a
duty to preserve public safety within
their jurisdiction. Since the police

have such a state-imposed responsi-
bility within their jurisdiction, they
are duty-bound to intervene when
they suspect that a person is a
serious threat to public safety. But it
also means that the principle of
restraint is inherent to the policing
function and therefore police are
obliged to go to greater lengths to
avoid killing. The preferred police
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intervention, after all, is to arrest the
suspect. This model for the just use
of police force can be made difficult
in extreme situations such as a mass
riot. In such cases, police might be
forced to take more drastic measures
to restore order and thereby protect
the lives of jurisdictional inhabitants.
These measures might include

utilizing military force for the dur-
ation of an emergency. But such mili-
tarization of policing should not be
accepted as a permanent feature of
police institutions. Instead, policing
ought to always default to a standard
that emphasizes the minimum use of
force necessary for police to effec-
tively preserve public safety.
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