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One of the major polemical concerns of John Rawls’ A Theory of
Justice—perhaps the major polemical concern—is to provide a satis-
factory alternative to the utilitarian account of social justice (15, 22

166; all parenthetical citations are to John Rawls’ A Theory of Justice’
(Carnl?ridge, Mass.: Harvard University Press, 1971)).

In its most general form, utilitarianism is the theory that objects

of moral appraisal, such as actions, social institutions, moral codes,
or traits of character, can be evaluated strictly in terms of their im-
pact on general human welfare. If an action (or institution, code, etc.)
has better consequences for human welfare than those of its rivals
!:hen it is morally acceptable; otherwise, it must be rejected. Utilitar:
ian thought, which flowered in the writings of the classical utilitarians,
Jeremy Bentham, John Stuart Mill, and Henry Sidgwick, has been
the dominant conception in Anglo-American moral and social philo-
sophy for roughly the past two centuries.!
. fI‘he appeal of utilitarianism is clearcut. First and most important
}t identifies effects on human welfare as the criterion to use in assess:
Ing social phenomena. It is impossible to deny that human welfare is
?elevz_mt to such assessments, and it is difficult at least initially to
imagine that anything else could possibly be relevant. Second, utilitar-
ianism presents us with a single rule which covers all decision-making.
"I‘h'ls is one of its major advantages over what Rawls terms “intuition-
istic 'theories," theories which present us with a plurality of rules to
use in making decisions, but which typically fail to guide us in bal-
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ancing the importance of these rules when they conflict (51). Thus
one such theory tells us both to do good and also to treat people
equally, but it does not tell us what to do when, for example, treat-
ing people equally would produce less good than treating them un-
equally.? Utilitarianism, which employs only one criterion, can never
be faced with such a problem. Finally, utilitarianism promises to
provide us with a precise formula for making decisions, one which
resolves every dilemma by a process of calculating the effect on hu-
man welfare which is relatively invulnerable to the whims and biases
of all-too-human decision-makers. Here again, intuitionist theories
fall short, for their application typically relies on decision-makers’
intuitions about the weights to be assigned the various conflicting
considerations, intuitions whose moral basis is uncertain, and which
are likely to be distorted by personal interest in the case.

For these kinds of reasons, utilitarianism has seemed to many to
be the only serious contender in our search for an adequate moral
theory. Nevertheless severe criticisms have been brought repeatedly
against utilitarianism in its turn. In the resulting stand-off, Rawls’
theory appeared in 1971 as a long-awaited alternative which managed
to avoid the defects of both utilitarian and previous intuitionistic
views. Despite the criticism which Rawls’ book has attracted, many
critics agree with A.M. MacLeod in holding that one of its prime mer-
its is that it “‘succeeds brilliantly in displaying the inadequacy of a
utilitarian theory of justice.””® In this article I will attempt to assess
the truth of this claim, by summarizing Rawls’ main arguments in A
Theory of Justice against utilitarianism, and then exploring and eval-
uating the responses which may be made in defense of utilitarianism.
Since many of Rawls’ arguments involve comparing his principles of
justice with utilitarianism, of necessity much of the following discus-
sion will have the same character. I will assume that the reader is
familiar with the general structure of Rawls’ theory and the argu-
ment for it.

EVALUATION OF RAWLS’ EXTRA-
CONTRACTARIAN ARGUMENTS

The Contrast

Since Rawls’ theory of justice and utilitarianism are viewed as rival
theories, we must first be clear on what the character of the two
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rivals is. This is problematic on both sides. Rawls’ theory is a general
theory of social justice which includes not simply principles of jus-
tice, but also an elaborate edifice supporting those principles, an edi-
fice which has no counterpart in utilitarianism proper. Utilitarianism,
on the other hand, appears in many forms, and we must narrow the
focus of inquiry down to the one which is the most clearcut rival to
Rawls’ system. This is consonant with Rawls’ own practice, since his
discussion focuses on one version of utilitarianism which he takes as
representative of the best utilitarian thinking, even though he states
that his theory represents an alternative to utilitarian thought gener-
ally (22).

Strictly speaking, utilitarianism is a normative theory: a theory to
be used in evaluating human phenomena and deciding among them.
This theory may be, and has been, argued for in many different ways.
For example, some have argued that utilitarianism provides the best
explanation of our common moral beliefs, others have argued that
“right” simply means “conducive to the greatest good,’’ while others
have argued that utilitarianism provides us with a rational decision
procedure which is better than any alternative. We may call such argu-
ments “meta-ethical” justifications for a normative theory. The major
normative components in Rawls’ theory are his principles of social
justice. Thus it is these which are to be compared with utilitarianism.
Other salient aspects of the theory—the argument from reflective
equilibrium, the idea of an original position, the derivation of princi-
ples of justice from an original position—are to be viewed as primarily
meta-ethical devices used in arguing for these principles. Thus these
aspects are not necessarily in contention between utilitarianism and
Rawls’ theory of justice, since potentially they may be, as Rawls
himself notes, used to argue for utilitarian principles rather than the
ones Rawls proposes (121).

Rawls takes the subject of principles of justice to be what he calls
the “basic structure of society,” that is, the ways in which the major
social institutions distribute fundamental rights and duties, and deter-
mine the division of advantages from social cooperation. Major social
institutions are such things as the political constitution, and the prin-
cipal economic and social arrangements (7). On his view, principles
used in assessing this basic structure must satisfy what he calls the
“formal constraints on right”—conditions such as universality and
publicity. Since he concedes that utilitarianism can meet these re-
quirements, we need not investigate them in more detail (130-131;
but see discussion in “The Strains of Commitment: Psychological
Stability” below).
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Rawls proposes two different conceptions of social justice which
he calls the “general’’ and the “special” conceptions of justice. The
general conception is the more basic one and is expressed as follows:

All social primary goods—liberty and opportunity, income and wealth, and
the bases of self-respect—are to be distributed equally unless an unequal dis-
tribution of any or all of these goods is to the advantage of the least favored.

(303)

This conception of justice applies when the social wealth is low
enough that the basic liberties cannot be effectively established or
exercised for all citizens (152, 542-543). As the level of civilization
improves, a special case of this conception comes into play, the fa-
mous two principles of justice which comprise Rawls’ “special con-
ception.” For our purposes, the following will serve as a statement of
these principles:

First:  each person is to have an equal right to the most extensive basic
liberty compatible with a similar liberty for others (60).

Second: social and economic inequalities are to be arranged so that they are
both (a) to the greatest benefit of the least advantaged and (b)
attached to offices and positions open to all under conditions of fair
equality of opportunity.* (83)

As is well-known, the two principles of the special conception are
“lexically ordered,” so that society concerns itself first with satisfy-
ing the first principle, and only then with satisfying the second.

We now have an account of Rawls’ two conceptions of justice
which form his side of the contrast. Let us turn to the utilitarian
side. As noted above, the utilitarian criterion may be applied to many
different objects of moral appraisal. In this century it has perhaps
been most common to view it as a principle for appraising the indi-
vidual acts of human agents. This version of utilitarianism contrasts
with what Rawls terms the system of natural duties and obligations
for individuals (333-335). But what we are interested in here is the
version of utilitarianism which applies, as Rawls’ principles of justice
do, to the basic structure of society. Such a version states that the
basic structure is just if and only if its consequences for human wel-
fare are at least as good as those of any alternative structure.®

This statement leaves two important questions open. In assessing
the consequences of a social system for human welfare, do we con-
sider the total human welfare, or the average human welfare? Classi-
cal utilitarianism concentrated on total welfare, and indeed it makes
no difference which is chosen in cases where changes in population
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size are not an issue. But if total population can be increased in such
a way that total welfare increases, even though the average welfare
falls, then the classical view advocates increasing the population,
whereas the average view does not. Rawls concurs with the utilitar-
ians who have taken the average view on this problem to be more sat-
isfactory, and therefore takes the average view as the rival to which
his principles of justice are to be compared (161-164).° Although
there are problems with the average view, for the sake of argument, 1
shall do the same.

The second guestion to be addressed is how the notion of “human
welfare” is to be interpreted. In the history of utilitarianism, many
accounts have been given, the predominant ones identifying human
welfare with happiness, pleasure, or the satisfaction of desire. Rawls
addresses himself to a form of utilitarianism which defines the good
as the satisfaction of desire, or more accurately the satisfaction of
rational desire (25). A desire is satisfied when the state of affairs de-
sired obtains, whether or not the person desiring it is aware that it
obtains. The notion of “rational” desire has received many interpre-
tations; for our purposes, we can say that a desire is rational just in
case it is based on true beliefs concerning the matter at issue.’

One of the greatest contributions of Rawls’ book is his develop-
ment of the theory of the good, but he states that the main idea is
that ‘““a person’s good is determined by what is for him the most
rational long-term plan of life given reasonably favorable circum-
stances....To put it briefly, the good is the satisfaction of rational
desire” (92-93). Thus the theory of the good is “not in dispute be-
tween the contract doctrine and utilitarianism” (92). What is in dis-
pute is the relation between justice and the good. Our concern then
ig the contrast between Rawls’ general and special conceptions of jus-
‘Flce on the one hand, and on the other hand, a version of utilitarian-
ism which states that the basic structure of society is just if and only
if the average satisfaction of rational desire which it produces is at
least as great as that which would be produced by any alternative
structure.®

The First Extra-Contractarian Argument:
Reflective Equilibrium

Let us now furn to the arguments by which Rawls attempts to show
1.:hat‘ this version of utilitarianism is inferior to his own principles of
justice. These arguments can be divided into two categories. Some
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are designed to show that utilitarianism is inadequate without invok-
ing all of Rawls’ contractarian apparatus, that is, the original position,
the veil of ignorance, and so forth. I shall call these arguments “‘extra-
contractarian” arguments. Others are designed to show that parties
to the original contract would not adopt utilitarianism by preference
to Rawls’ principles of justice. I shall call these the “contractarian”
arguments. In some Cases, an argument may fall into both of these
categories, or it may not be clear which category it is intended to fit.
In such cases I shall classify the argument for expositional conven-
jence. The remainder of this section will be concerned with four
major extra-contractarian arguments: (i) the argument that utilitar-
janism generates prescriptions which violate our considered moral
judgments concerning what is just and unjust; (ii) the argument that
the reasoning in favor of utilitarianism illegitimately “merges per-
sons’’; (iii) the argument that utilitarianism requires us to make inter-
personal comparisons of utility, or welfare, which have no scientific
basis; and (iv) the argument that utilitarianism prescribes the satisfac-
tion of desires which themselves are the product of possibly unjust
institutions. Only the second of these arguments is novel, but for
many readers, Rawls has given them a statement which is especially
forceful and illuminating.

This section will be devoted to a consideration of the first of these
extra-contractarian arguments. Let us note initially that Rawls must
regard it as one of the most fundamental available to him, for one of
the major justifications (perhaps the major justification) he offers for
the entire contractarian apparatus he describes is the fact that it gen-
erates principles and prescriptions for individual cases which are in
«reflective equilibrium” with our considered judgments about what
is just and what is not. The final court of appeal is to these judg-
ments, or “intuitions,” and a showing that utilitarianism violates
them would provide Rawls with what he views as the definitive argu-
ment against it. Since the contractarian apparatus is designed pre-
cisely to ensure that principles which are in reflective equilibrium are
chosen by the parties in the original position, any arguments against
utilitarianism derived from that apparatus are logically secondary to
the extra-contractarian arguments, and gpecifically to the first of
them (19-21;8§ 9, § 87).°

In arguing that utilitarianism generates prescriptions which violate
our considered judgments on justice, Rawls advances two related
claims. Both arise from the fact that utilitarianism is fundamentally
unconcerned with how welfare, or the satisfaction of desires, 1s dis-
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tributed over the population. First, he claims that utilitarianism
requires some individuals to suffer lesser life prospects simply so that
others may enjoy a greater sum of advantages (4, 14, 26, 177-178
180). Second, he claims, as a special case of greater concern, thai’;
utilitarianism requires that the liberties of some be sacrificed for the
sake of greater goods for others (3-4, 26, 176). Thus it has sometimes
been held that utilitarianism could justify either slavery or serfdom
or other serious infractions of liberty, for the sake of greater sociai
benefits (156).'° According to Rawls, our considered judgments of
justice reject such social systems: “[according to] our intuitive con-
viction...[e]ach person possesses an inviolability founded on justice
that even the welfare of society as a whole cannot override. For this
reason justice denies that the loss of freedom for some is made right
by a greater good shared by others. It does not allow that the sacri-
fices imposed on a few are outweighed by the larger sum of advan-
tages enjoyed by many” (3-4; also 27-28). It may appear that Rawls’
theory cannot condone such inequalities, for the first principle of the
special conception of justice prohibits liberties from being traded for
any gain in other social goods, and part (a) of the second principle,
called the ‘‘Difference Principle,” only allows inequalities in econom-
ic goods when they benefit the least well-off, not merely when they
maximize the average welfare. Rawls claims in fact that such inequal-
ities must benefit everyone (80, 102-104, 178-179).

What response can the defender of utilitarianism make to this
argument? The first thing he may do is challenge the premise that
our considered moral judgments provide a relevant criterion for
assessing the adequacy of a normative theory. Rawls takes it that our
gonsidered moral judgments are the “class of facts against which con-
jectured principles can be checked” (51), because he is attempting to
provide a “theory of the moral sentiments. .. setting out the principles
governing...our sense of justice” (51). But the utilitarian (or any
other moral theorist) may feel that ke is trying to establish the true,
or correct, principles of justice, not simply characterize or systematize
the judgments we currently make. And he may feel that our actual
moral sentiments are no test of truth, since they are likely to “derive
from discarded religious systems, from warped views of sex and bodily
'functions, or from customs necessary for the survival of the group
in social and economic circumstances which now lie in the distant

911 3
past. Thus he may choose to ignore the pronouncements of com-
mon sense.
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Other utilitarians have taken a slightly different attitude towards
our reflective moral judgments. On their view, our judgments do not
express discarded religious systems or outmoded empirical beliefs.
Rather they are based on a moral code whose currency under our
social conditions tends to promote human welfare. Thus even though
our judgments may appear nonutilitarian in character, in fact they
typically accord with what the principle of utility would recommend.
And it is this fact which makes them a valid test of truth. Now, it is
frequently argued, with some plausibility, that the principle of utility
only allows grave infractions of personal liberty in social conditions
which are significantly different from our own.'? Our code deems
such infractions to be unjust. However, there is no reason to suppose
that the currency of our code in social conditions significantly differ-
ent from our own would promote human welfare. Thus it is invalid
to apply our code to social circumstances unlike ours. We feel that
slavery is always unjust, but our feeling is conditiond by our own
circumstances, which may not be replicated elsewhere. Where slavery
would promote human welfare, it must be recognized as permissible,
even though we feel, on the basis of our code, that it is wrong. Once
again, inconsistency with reflective moral judgments is rejected as
irrelevant.’?

To resolve the issue of whether or not considered moral judgments
form a test for the adequacy of any moral theory would require us to
provide a complete account of how moral theories are to be justified,
a matter beyond the scope of this paper. We must leave the problem
here, therefore, with only the preceding sketch of the arguments
which may be made on either side.’*

Let us turn to the substance of the argument, the claim that the
precepts of utilitarianism and those of reflective morality do differ in
at least some cases. According to Rawls, we intuitively feel that it is
unjust to impose sacrifices on a few in order to gain a larger sum of
advantages for others (3-4). He states that utilitarianism violates this
precept (178). It is not completely clear how we are to interpret this
objection. Rawls may have in mind here the classic complaint against
utilitarianism that it is non-egalitarian, i.e., that it justifies any distri-
bution of goods as long as it maximizes average utility, however un-
equal that distribution may be. Thus imagine a society which must
choose between two arrangements, in the first of which the worst-off
persons receive an annual income of five hundred dollars while the
best-off persons receive five million, and in the second of which the
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worst-off persons receive five thousand while the best-off persons
receive fifty thousand. If the first of these arrangements would maxi-
mize average utility, then utilitarianism prescribes it even though it
involves far greater disparity between economic classes than the
second. Many of us would find the first arrangement the less just and
so would disagree with utilitarianism’s recommendation.

Many utilitarians have felt they have an adequate response to this
charge. They concede that it is logically possible for a society to con-
front the choice just described. However, they claim that the facts of
human psychology make it empirically impossible for the first arrange-
ment to be the one which maximizes average utility. They argue, for
example, that human beings have similar utility functions for goods
such as income, utility functions which satisfy the conditions of dim-
inishing marginal utility (see Rawls’ discussion, 159). Thus a hundred
dollars taken away from someone who has five million will produce
greater utility when given to someone who only has five hundred. In
light of this, utilitarians have argued that under conditions as we
know them, utilitarianism would not produce radically unequal dis-
tributions of goods or utility.

Rawls is quite prepared to reject arguments against utilitarianism
which claim that it generates unacceptable prescriptions for merely
logically possible conditions. He states that he is not interested in
what he calls the “ethics of creation,” but only in determining what
ethical theories are appropriate for the natural and human world as
we know it (159-160). Indeed he defends his own theory against
certain objections by pointing out that those objections involve
applying his theory to abstract, but empirically unrealistic, possibil-
ities (157-159). Thus he must argue against utilitarianism that it
generates unacceptably non-egalitarian results under realistic condi-
tions. But his statements on this score are surprisingly ambivalent.
Sometimes he says that utilitarianism may “demand that some should
forego advantages for the sake of the greater good of the whole”
(177). But at other points he seems to concede the utilitarian response:
“...there is no reason in principle why the greater gains of some
should not compensate for the lesser losses of others....It simply
happens that under most conditions, at least in areasonably advanced
state of civilization, the greatest sum of advantages is not attained in
this way” (26). Rawls’ ambivalence is understandable here since no
one really knows enough about the relevant empirical facts to be
sure what utilitarianism implies for our world.
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However, we can point out that Rawls himself make_sgmpir@cal
assumptions which would be sufficient to _shovy that utlllta‘rlamsm
probably mandates strongly egalitarian distributions. In‘ arguing that
the parties in the original position would employ a maximin strategy
in choosing their principle of justice, he assumes that there is a satis-
faction threshold beyond which goods such as income hz.:we a sharply
declining marginal utility, and also that there is a toleration pom:; be-
low which amounts of such goods would be intolerable (see “The
Second Feature” and “The Third Feature” below). But if these con-
ditions hold, it is extremely likely that average utility would be max-
imized by allocating to each person an amount of these goods which
falls between these two points. Any amount of goods less than the
toleration level would produce such severe disutility that it could
only be counterbalanced by huge numbers of persons abf)ve that
level; while amounts of goods greater than those at the satisfaction
point would have to be possessed by huge numbers of people in order
to counterbalance any amount below that level experienced by others.
Neither of these possible patterns of distribution is likely to be one
which realistically would be faced by a society. Since Rawls also
assumes that the satiation point could be guaranteed to every mem-
ber of society under Rawlsian justice, it seems unlikely that the dif-
ference between that point and the tolerance level can be too large.
Thus utilitarian distribution, while it may not be precisely egalitar-
ian, should not involve too glaring disparities between the rich and
the poor—at least on Rawls’ own empirical assumptions. Giyen Bawls’
reluctance to criticize theories of justice for their applications in un-
realistic conditions, and given the empirical assumptions he nga}ms in
arguing for his own theory, he himself is not in a strong posxt‘lon‘to
press the objection that utilitarianism leads to radically non-egalitarian
distributions in realistic cases. Neither are we in a position to accur-
ately assess the matter until we have more empirical information and
in particular some account of how utility is to be measured, a prob-
lem which has long hamstrung utilitarian theory. The egalitarian or
non-egalitarian tendencies of utilitarian theory must remain a matter
of conjecture only.

Rawls’ language in his statements that utilitarianism violates com-
mon morality suggests that he may have something slightly different
in mind than the objection we have examined so far. As we have seen,
he repeatedly asserts that utilitarianism requires ““sacrifices” from a
few in order to gain a larger sum of advantages for others. Let us con-
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sider what might be meant by this. Normally, when a person sacrifices
something, he voluntarily gives it up. Clearly, however, Rawls does
not envision voluntary sacrifices but rather something like the impo-
sition, through institutions like the taxation and welfare systems, of
lesser prospects for some than they might have enjoyed, so that others
are assured of better prospects than they might have endured.'® But
what are we to use as the standard of reference, the situation these
individuals might have enjoyed or endured, relative to which their
sacrifice or benefit is measured? One possibility is that we should use
as this standard of reference the situation that would have obtained
if the present social system had not been in force. Thus to ascertain
whether or not some members of a utilitarian society are making
sacrifices, we must ask what their expectations would have been un-
der the principle of justice which would have prevailed if utilitarian-
ism had not. But this is a useless question: in any concrete situation,
it would probably be impossible to know what system would have
prevailed instead of utilitarianism. Insofar as we have any grasp on
the issue, what seems to be true is that utilitarianism and Rawls’ prin-
ciples are on an equal footing here. That is, in most utilitarian socie-
ties, there will be some members who would have done better under
the form of justice which would have prevailed if utilitarianism had
not. But the parallel statement is true of most Rawlsian societies. By
this criterion, utilitarianism fares no worse than Rawls’ own principles
—and probably no worse than any other plausible theory of justice,
either.

However, this standard for measuring sacrifice is probably mistaken.
When we believe someone has been sacrificed, we mean, not that he
is worse off than he would have been in the situation that would
have obtained if the present social system had not been in force, but
rather that he is worse off than he would have been had the correct
system of minimal justice or morality prevailed. Thus, when stolen
goods are taken from a thief and restored to their rightful owner, we
do not say that the thief’s interests have been sacrificed for those of
the owner—even though, had the present social system not been in
force, the thief would have retained possession. A thief is required
by minimal justice or morality to return whatever he has taken, so
that his doing so, or being forced to do so, is not seen as an occasion
of sacrifice.

By this standard, the question for Rawls is whether or not reflec-
tive morality would view the arrangements dictated by utilitarianism
as requiring transfers or allocations of goods beyond those required
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by minimal justice. Quite conceivably this is so. (It should be kept in
mind here however that many of the “sacrifices” it is traditionally
alleged utilitarianism would require involve only one or two “‘victims.”
What may have positive utility when done, perhaps in secret, to one
individual is far less likely to have the same utility when institutional-
ized in the basic structure of society.) However, it appears that re-
flective morality would also view Rawls’ principles as calling for
sacrifices. In defending his principles on this score, Rawls emphasizes
the fact that those in the worst-off position in society are neverthe-
less in the best position they could hope for, and hence cannot be
viewed as making sacrifices. However, this defense is inadequate. First,
while it may be true that the worst-off class is better off than the
analogous worst-off class in any alternative society, it is not true that
any given individual who is a member of this class is himself as well
off as he might be under some different organization of society. Typ-
ically, for every individual, there will be some alternative society in
which he would have done better. Moreover even the worst-off class
itself, identified as Rawls suggests—e.g., as “‘unskilled workers” (98)
—might well do better under a different organization. Since we are
not yet at the point in Rawls’ argument where the veil of ignorance
can be introduced as a device to prevent individuals from being con-
cerned with their personal fates, Rawls’ focus here on the respective
worst-off classes under different social arrangements is premature.
Second, whatever we conclude about the sacrifices suffered by
those in the worst-off class, it is certainly not true of those in better-
off positions that they are in the best possible position under Rawlsian
justice as opposed to some alternative, for his conception of justice
only allows them to better their positions when doing so is not to the
detriment of those below them. If improved wages for them do not
act to stimulate the economy and so indirectly to benefit those lower
down, then transfers of income through welfare payments are called
for which will directly benefit those on the bottom (§ 43). The ques-
tion is whether or not reflective morality regards such transfers as
sacrifices on the part of the better-off, perhaps sacrifices which gen-
erosity or benevolence recommends but which justice does not re-
quire. There is ample evidence that such transfers are precisely so re-
garded by many who are presently required to make them: the cur-
rent American “taxpayers’ revolt” is at least partly fueled by this
feeling. Of course, it is unknown to what extent such a feeling is
“reflective,” in Rawls’ sense, much less ‘‘philosophically reflective”
(§ 9). Still, the force of the sentiment should make us suspect that
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Rawls’ principles, as well as utilitarianism, would be seen as requiring
sacrifices. Thus in comparing utilitarianism and Rawls’ principles on
the issue of sacrifices, we must ask which theory would be found by
common opinion to require the more objectionable sacrifices. Pre-
sumably Rawls believes his theory does better in this regard. But un-
til we know more surely what current moral feeling holds as the min-
imal standard of morality, and what precise distributions utilitarian-
Ism requires, it appears that we had better leave the issue unresolved
without attempting to declare either conception of justice the clear
winner in this matter.

Let us look at the much narrower claim to which Rawls devotes
the greater part of his attention, namely the contention that utilitar-
ianism may require unacceptable sacrifices of liberty. In an earlier
work, Rawls maintained that “ordinary conception of justice...
[holds] that slavery is always wrong.” !¢ This is probably incorrect,
but let us grant for the sake of argument that this is true. It is also
undoubtedly true that utilitarianism condones the institution of
slavery under some imaginable conditions, perhaps conditions in
which slavery is more humane and less exploitative than the forms
with which we are familiar.!” (Note that our condemnation of slav-
ery becomes less and less certain as its form becomes more humane,
and as it becomes more likely that utilitarianism would allow it.)
Thus utilitarianism and common morality (we shall say for the sake
of argument) do conflict. But this fact in itself is not enough to show
the superiority of Rawls’ principles of justice, for they too permit
slavery and serfdom under some circumstances. The illusion that
they absolutely prohibit these forms of servitude is encouraged by
Rawls’ practice of speaking as though we need only compare utilitar-
lanism with his special conception of justice, that is, the well-known
two principles. These principles do indeed appear to bar slavery be-
cause they do not allow liberties to be traded for economic goods.'®
However, the proper comparison is between utilitarianism on the one
hand and Rawls’ special and general conceptions of justice on the
other. And the general conception of justice, which permits liberties
to be traded for other social values, would allow slavery in a case
where the slaves were better off overall under slavery than they would
be if all social values were distributed equally. Such a case might
arise when a harsh natural environment and low degree of capital
development make it impossible to sustain everyone unless some sub-
mit to a condition of servitude, or when the necessity of repelling
powerful external enemies makes it necessary to organize the state
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on a militaristic basis. Thus Rawls’ system of just%ce—-taken in its
entirety—violates the common moral stricture against slavery and
serfdom just as utilitarianism does. o

The question we must pose then is whether or nqt utllltarlamsm’
violates this stricture in some more objectionak?le fashlon than Rawls
principles do, for example by allowing slavery in cu‘cumstancgs.where
the special conception of justice is in force and would problplt slav-
ery and serfdom. At this juncture of the debate, several crl.tlcs have
claimed that utilitarianism would bar slavery and serfdom in all tbe
same circumstances that mandate the application pf Rawls’ special
conception of justice, and hence that there is nothing to choose bl%
tween utilitarianism and the special conception on these grounds..
Their argument proceeds as follows. Rawls claims that the spega]
conception of justice would come into force when the.ad\./anm'ng
level of civilization makes the effective exercise of ba51'c.11bert1es
possible, and so gives them such value to each individual citizen that
he would be unwilling to accept a lesser liberty in trade for any in-
crease, however great, of other goods such as income and wealth. Up-
der these circumstances it is in the best interests of each to have in
force a principle of justice, such as Rawls’ special conception, which
accords absolute priority to justice.

Now the basis for the priority of liberty is roughly as follows: as the condi
tions of civilization improve, the marginal significance for our good of furthel
economic and social advantages diminishes relative to the interests of liberty
which become stronger as the conditions for the exercise of the equal fr?e
doms are more fully realized. Beyond some point it becomes and then remain:
irrational from the standpoint of the original position to acknowledg_e a lessel
liberty for the sake of greater material means and amenities of offlce....T(
be sure, it is not the case that when the priority of liberty holds, all matem}
wants are satisfied. Rather these desires are not so compelling as to make i
rational for the persons in the original position to agree to satisfy them by
accepting a less than equal freedom. (542-543).

Thus Rawls makes the empirical assumption that at a certgin point. it
economic development, each individual places such a high relative
value on liberty that he finds no increase in his material wgalth to b
worth the amount of liberty he would have to give up in grQer te
secure that increase. But this is an assumption about individuals
utility functions for the various goods: the satisfaption they woulc
derive from economic and social goods is infinitesimal compared t«
what they would derive from liberty. We may infer that Rawls alsc
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assumes that the value of liberty for one individual is not infinitesimal
compared to the value of liberty for another. If these assumptions
are corrs'ect, then utilitarianism would require giving each individual
the maximum amount of liberty compatible with no reduction in the
amounts‘of liberty assigned to other citizens. Among the states which
accomplish this goal, it would then select the one which maximizes
average satisfaction over economic goods. But it would not trade
llbfertles for economic goods.?® Thus, in the circumstances envisioned
neither Rawls’ special conception nor utilitarianism would allo\a:r
::gn;:. to be enslaved that others might enjoy greater economic advan-
This lfeaves the possibility that under social circumstances where
the Sp?(':lal conception would come into play it might maximize aver-
age utﬂlt}: for society to reduce one person’s (or group’s) liberties in
order to increase the liberties of others. However, in Rawls’ more
elaborate statement of his special conception, he also allows liberties
to be uneq'ua.l if the inequality is acceptable to the person who bears
the lesser liberty (250, 302). Presumably this would occur when the
least weH-fo person, in terms of liberties, sees that even so he is
better off in terms of liberties than he would have been had liberties
be'en arranged equally (see 247). Utilitarianism of course will permit
this sort of case as well since average welfare would thereby be in-
creasgd. The question is whether utilitarianism would go beyond this
allgwmg some to have less liberty than they would at the equal-libert: ’
pom_t so that others may have more. In principle of course this 13:5
pf)s_mble. But whether or not it would actually occur depends on em-
pirical facts about the level of economic and social development
necessary to bring the special conception of justice into play, the
character of people’s utility functions at that point for Iiberty, and
ofzhi_ar matte?rs which Rawls gives us little guidance on and whicl; it is
difficult to Judge in the abstract. The moral we should draw here is
that (at least if Rawls’ own empirical assumptions are true) the con-
trast between utilitarianism and Rawls’ principles of justice with re-
spect !:o f.reatrr.lent of basic liberties is far less dramatic than much of
Rawls’ discussion would suggest. Rawls himself admits this in one
passage, where he states that “It simply happens that under most
conditions, at least in a reasonably favored stage of civilization, the
grgatest sum ot.' advantages is not attained [by a system in which ]’ vio-
lation of the hbfarty of a few...[is] made right by the greater good
shared by many™ (26). This “favored stage of civilization” is exactly
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the same one in which Rawls’ own special conception of justice pro-
hibits violations of liberty, and outside of which his general concep-
tion does not. Despite the rhetoric which has arisen following publi-
cation of his book, Rawls’ arguments in themselves do not establish a
great disparity between the adequacy of his treatment of liberty and
that given to us by utilitarianism, alth ough the door remains open for
future investigators to accomplish this task.”’

The Second Extra-Contractarian Argument:
Merging Persons

Rawls’ second argument against utilitarianism, from the extra-con-
tractarian standpoint, criticizes it on the grounds that reasoning in
favor of the principle of utility fails to take seriously the distinctions
among persons. The reasoning in favor of utilitarianism is depicted as
taking two different forms.

This reasoning, as it appears in the first form, goes as follows. An
individual, in attempting to advance his welfare, must take into ac-
count the fact that he has competing desires, not all of which can be
satisfied. Most thinkers have held that the rational solution to this
problem is for the individual to act so as to maximize his overall satis-
faction: to sacrifice the satisfaction of less intense desires in order to
satisfy more intense desires, and to sacrifice the satisfaction of a
smaller number of desires in order to satisfy a larger number. But,
the argument continues, this same principle may be applied to a so-
ciety as well as to an individual because the society faces the same
problem, that of advancing the welfare of the group when the desires
of some members conflict with the desires of others. If it is rational
for an individual to maximize overall satisfaction, it is rational for
society to do so as well, sacrificing the satisfaction of less intense
desires in order to satisfy more intense desires and sacrificing a smaller
number of desires in order to satisfy a greater number. Thus a utili-
tarian principle is argued for by extending to society as a whole the
decision principle which is rational for an individual (23-24).

The second version of this argument for utilitarianism takes the
following form. It is pointed out that we believe a person is likely to
make a correct moral judgment when he is impartial, considers all
sides of the issue, knows all the relevant facts, and so forth. Our be-
lief is then elevated into a definition of rightness: a social system is

said to be right when an ideally rational and impartial spectator would
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approve of it from a general point of view should he possess all rele-
vant knowledge of the circumstances. From this definition one cannot
derive any actual assessments of the rightness or wrongness of parti-
cular systems because it is still indeterminate what such an ideal ob-
server would approve of. However, this defect can be remedied by
stipulating in addition that the ideal observer is to be sympathetic—
that is, he completely identifies with, and in fact acquires himself in
the same degree of strength, the desires of all the parties involved in
a given case. Thus if Jones desperately wants the last eclair and Smith
desires it only mildly, the ideal observer wants it desperately for Jones
and mildly for Smith. Such an ideal sympathetic observer will incor-
porate in himself all the interests and desires which are relevant to a
particular assessment and so approve of a social system only if the
existence of that system would maximize the satisfaction of his (ex-
panded) set of desires. Thus from such a definition of “right” is de-
duced the principle of utility as the correct criterion for determining
social justice (27, 184-188).

Rawls appears to object to these lines of reasoning on three sepa-
rate grounds. The second form of the argument, according to him,
has been put forward by those who believe that the sympathetic im-
partial observer provides us with the correct interpretation of the
notion of “impartiality’” which is so crucial in moral judgment. How-
ever, he claims, another interpretation of this notion is available,
namely that provided by the idea of principles which would be chosen
in the original position, for the parties in the original position are
ones whose situation and character enable them to judge without
bias or prejudice (189-190). This point is not decisive, for the fact
that fwo interpretations of some notion are available does not show
one of them to be mistaken.

Second, and more relevantly, Rawls seems to believe that the inter-
pretation of impartiality embodied in the second form of reasoning
depicted above is incorrect because it mistakes impersonality for im-
partiality. Evidently Rawls believes that the ideal sympathetic spec-
tator must be understood as an impersonal being, not an impartial
one. But this is wrong: the sympathetic spectator may be super-
personal insofar as he incorporates in one system of desires, desires
identical to all the desires of those around him, but he possesses a
full personality and all other attributes of human character, He is im-
partial because he gives equal consideration to the desires of every-
one concerned. Any serious worry that impersonality may have ille-
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gitimately been substituted for impartiality should it}ste_ad be dir.ec.ted
at Rawls’ account of impartiality, because the part.les in the orlglr.)al
position possess no recognizable human pgrsonahty. Ravyls denies
them any knowledge of their place in so.<:1ety, thglr social statfus,‘
their natural abilities and assets, their idiosyncratic psyc.hologlcal
features, even their conception of the good (137). Some wr1ter§ have
claimed that even ignorance on their part of these matt.ers is not
sufficient since we can be moved by desires of whose existence we
are unaware; to achieve his aims Rawls must deny ‘Fhat t}}ey possess
these desires at all.2? But surely such a creature is an impersonal
agent if anyone qualifies for this title. Thus Rawls’ sepond ?‘qncern
here seems to cut more severely against his interpr‘e‘.catlf)n of impar-
tiality” than it does against that proposed in the utl}ltarlan rez'isonmg.
Rawls’ third objection is his charge that extending to society 1:,he
principle of choice appropriate for one individual involves. not taking
seriously the distinction between persons (27, 187). It is trug that
utilitarianism does not take the distinction between persqns.serlously
in the sense that it does not protect an individual in prlr‘101ple from
having his interests neglected in order to promote the interests of
others. Presumably this is what Rawls really objects to. But we nged
not read into this doctrine any confusion concerning the metaphys1c2311
difference between persons, as Rawls’ words might suggest. Thgre is
no more grounds for discovering a confusion here. thap there is for
discovering one in Rawls’ own theory that the distrlbutlc?n of natural
talents is to be viewed as a common asset whose benefits are to be
shared by all (101-102, 179). ‘
Kenneth Arrow argues in addition that the notion of .con.flatmg all
desires into one system cannot be faulted. A theory of justice is pre-
sumably an ordering of alternative social states and t.herefo‘re is for-
mally analogous to the individual’s ordering of alternative social states.
Moreover, there is widespread agreement that justice should reﬂ(?ct
individual’s satisfactions, so social choice made in accordance? with
any of these theories of justice necessarily involves ‘“‘a conﬂgtlon of
all desires”—albeit one which is purely formal, and not envisioned as
embodied in some individual.?® Rawls’ objection cannot be so much
to the conflation as to the principle of choice utilitarianism employs.
Before leaving a consideration of this objection to utilitariani.sm,
we should note briefly that the lines of argument Rawls d‘e‘scrl.bes
only serve as reasoning in support of the classical form of u.tlhtarlar'l-
ism, not the averaging view which is his and our selected rival to his
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theory. Moreover they are ones which only a few advocates of the
classical view have actually proposed (see 188n.), and are not found
in any contemporary defenders of utilitarianism.

The Third Extra-Contractarian Argument:
Interpersonal Comparisons of Utility

Rawls’ third objection to utilitarianism, from a standpoint indepen-
dent of contractarian theory, arises from the fact that utilitarianism
requires us to make theoretically difficult interpersonal comparisons
of utility while Rawls’ principles supposedly do not. If we are to

maximize average utility, we must have a cardinal measure of each °

person’s welfare, plus the ability to make sensible comparisons be-
tween the welfare level of one person and that of another (90). Some
utilitarians have been content to leave these comparisons and mea-
surements to unguided intuition, but as Rawls correctly points out,
this is a poor basis for social policy. We do not want large-scale allo-
cative decisions to rest on intuitive judgments which are likely to be
distorted by self-interest or irrelevant moral notions. Some objective
basis for these judgments is necessary so that widespread agreement
to them can be elicited and social discord minimized. At the present
time, no satisfactory method for making such objective judgments
concerning welfare has been found (90-91, 321-325).

Rawls’ theory, on the other hand, measures social expectations in
terms of “primary goods,” things which are necessary means to the
success of one’s rational life plan, so that it can be supposed a rational
man wants them whatever else he wants. The primary goods identified
by Rawls are rights and liberties, opportunities and powers, income
and wealth, and, in the context of some issues, a sense of one’s own
self-worth (92-93). Rawls does not suggest this different index of
human welfare reflects a different theory of the good for man; on
the contrary, he states that the theory of the good is not in dispute
between utilitarianism and the contract doctrine (92). According to
both theories, a person’s good is determined by his rational long-
term plan of life. A person is happy when he is more or less success-
fully in the way of carrying out his plan. And a person’s plan of life
is determined by his desires, since the plan is designed to permit the
harmonious satisfaction of these desires. Primary goods provide a
suitable index of good because they are the necessary means for the

accomplishment of this long-term plan, whatever its precise content
(92-93).
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’ nent that his theory is preferable on this score tp utili-
tarfi::lvi‘;lri alflt;gs.tlzlsmon the claim that while it is poss:.ilgle for somgty to
arrive at an objective measure of primary goods, it is not possible to
measure the satisfaction of desire. Partly because he ‘does not assume‘
this is a theoretical impossibility, Rawls does not w1§h to r‘est. much
weight on this objection. Nevertheless he does regard it as a significant

i . 21 ) ey .
dlfg(fnitléir(si,l ,fc?r R)awls’ theory to compare favorably With utlht.arlan-
ism, it must in fact be possible to measure the quantity of primary
goods in some objective way. Little attention has begn paid to this
fact, but the availability of such a measure seems questionable. Rawls
evidently understands “income and wealth” in terrps of monetary
sums which are relatively easy to measure. However, in a somgty sgch
as ours, an important part of one’s income (mpch conte‘s‘ted in ‘u.ruog
contracts) is frequently the ‘“fringe beneflts"’ and perq}11s1tes
which accompany one’s salary, such as health insurance, paid vaca-
tions, or access to recreational facilities.”® It may be far more dlffl-
cult to measure the value of such benefits. Moreover the same in-
come in different societies will have different valge. Cqmedltles
which are available in exchange for financial considerations in one
society will not be so available under different cultural and economic
arrangements (for example, human organs fpr transp}ant purposes
are not typically available through the market in our society, although
one can imagine them being so under different cucumst'ances.) And
the same income has one value when faced with one price structgre
in one society and a different value when faced with a different price
structure in another society (if you like pears and hate apples, ten
dollars is worth less to you in a society where pears cost a dollar
apiece while apples are fifty cents than itisin a g(s)mety where apples
cost a dollar and pears are fifth cents apiece).”> How to measure
rights, or liberties, or powers, or opportunities, seems an even more
difficult problem.?¢ . . .

Rawls discusses whether or not his theory 1nv91ves a serious “‘In-

dexing problem,” that is, a problem of measuring the value of a
quantity of one primary good as compared to the valug ofa quaptlty
of some other primary good. He argues the problem is not serious,
for the following reasons. Under the special coqceptlon of justice,

the first principle concerning liberty and the principle of equal oppor-
tunity call for all persons to have the same amouqts of the same
liberties and opportunities. Thus we need not consider .Whether or
not, for example, the right to vote is equivalent to the right to pro-
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pose candidates for office since everyone will have both rights, or
neither one. Moreover, these principles are ranked lexicographically
relative to the difference principle, so the primary goods covered by
them need not be compared with those covered by it. Thus, states
Rawls, the only possible problem arises in the application of the dif-
ference principle itself. But in effect its application only requires us
to identify the least well-off representative person (or position) and
maximize his situation by finding the social scheme which will leave
him best off. Everyone else will perforce be better off than he is. In
deciding which social system makes the worst-off representative petr-
son best off, we need only make ordinal judgments about his situa-
tion, not cardinal judgments as is required in utilitarianism. Rawls
claims that defining the bottom position will not in practice be a
problem, since although in principle primary goods could vary rela-
tive to each other, which would make it impossible to define the
bottom position without some weighting scheme, in fact the primary
goods tend to vary together, so that persons in the better positions
tend to have more of every good. Thus the indexing problem reduces
to the problem of deciding when the worst-off person is best-off for
the various possible combinations of primary goods which may de-
fine his expectations. According to Rawls, this judgment can be
made by taking up the standpoint of the representative individual
from this group and asking which combinations of primary goods it
would be rational for him to prefer. This involves an unavoidable,
but limited, reliance on intuitive judgments, but one which is less
egregious than that required by utilitarianism (93-95).

This argument has not been well received by Rawls’ commentators.
For one thing, the alleged insulation of liberties, rights and opportun-
ities from comparisons with other primary goods only occurs under
social conditions when the special conception of justice is in force.
Under more primitive conditions, when the general conception ob-
tains, rights, liberties and opportunities may be traded for the eco-
nomic goods, and we need some measure of their value relative to
each other. Critics have also found it extremely unlikely that the pri-
mary goods will vary with each other (so that a representative person
who has more power also has more income), as Rawls suggests, under
all possible social arrangements. Moreover, the likelihood that persons
will have different degrees of desire for the various primary goods
throws into question Rawls’ solution to the problem of ascertaining
which possible society’s worst-off position is best. One group may
find increased powers and responsibilities a more effective tool in
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pursuing their life plans than increased .income while anqtheg 1g1;2;111;
may find the opposite. Any society which assumes a:; um\;irs L scae
of relative values in determining what arrapg_ements to n; te for the
worst-off group will not be acting with suff1C}ent sen51.tlv1 y to 111 nan
variation. Altogether, Rawls’ use of the noiflon of prlr'rll.zlry ‘goob'ect
solve the problem of interpersonal comparisons qf uti }11 y 1st ;li aiian
to problems almost as severe as those which vitiate the utili
justice.?’
aC(’:I(‘)k?;t;Oifs]:srelated problem which we should ngte. As rfemark];ed
above, Rawls states that the theory qf the good is not at 1ssui te;
tween contract theory and utilitarian_lsm—at lgottom theyHare o
concerned with the satisfaction of ratlonal' desire (92-93). lowlfvsr,
according to Rawls’ theory, “justice as falrn‘ess...does not (EO 't.e-
hind the use which persons make of the rights and opportuni tl]:s
available to them in order to measure, much less to mgxumze, g
satisfactions they achieve...once the whole arrangement Is set l,,l’p 512
going no questions are asked about thej to‘.cal of sa‘tlsfac.tlon.'.. (94).
One may ask why this failure to enquire into sgtlsfactlogs is aﬁ)pri)(i
priate. An interpretation that has been proposed is that society Sd.Oltl :
concern itself with the distribution of opportunities, not the 1s1 ri-
bution of happiness. What is unjust is not that some people a}l;e ess
happy than others but rather that some people have fewer c1 anc};gs
than others. It is up to the individual to de.cu.ie h.ow to employ hlS
life-chances.?® This may indeed be Rawls" guiding 1dga. Howevler,t‘}c1 (:
language in Section 15 suggests another 1nterprgta‘§10n, nam;el y fa
the state is genuinely concerned as a matter of justice VYlth the sla zs;
factions obtained by individuals; but because of the practical prob gm:
in measuring extent of satisfaction, it gttempts to affec‘t satlsfactlon:
indirectly through the allocation of prlmary‘ ‘goods which are me.a?
towards desire satisfaction. It assumes that “the .members of soc1et3
are rational persons able to adjust their conf:eptlons gf thg gooq c‘
their situation” (94), that is, able to maximize their §atlsfactlon.
given their allotment of primary goods. However, there is nz geasor
to suppose that quantity of primary goods correlates well wit egre(‘
of desire satisfaction. Although primary goods are necessary mean
to satisfaction of most desires, there is no assurance that‘ thzy are
sufficient for the satisfaction of these desires. 'To show this, Arrow
adduces an example of two individuals whose incomes (and pre;;um
ably other primary goods) are equal, and who therefore.qu.al‘ldy aai
“gqually well-off” under Rawls’ theory. Yet one of these individu
may be a hemophiliac who requires four thousand dollars a year o
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coagulant therapy to achieve a state of security from bleeding at all
comparable to that of the other. It is by no means clear that they are
equally well off in terms of desire-satisfaction or any other intuitive
measurement.?® In this connection one might also point out that
whether or not possession of primary goods assures men of greater
success in advancing their ends depends on how society is organized.
In our society, if I have a consuming desire to collect Persian rugs, a
greater income will assist me in pursuing this interest. But here are
other imaginable societies in which Persian rugs are not available on
the open market at all, but only (say) passed down through family
lines. In such societies, possession of primary goods will be of far less
use to me. For these kinds of reasons, we cannot expect any impor-
tant correlation between primary goods and satisfaction of desires.
Of course, any argument that there is an important correlation would
require us to measure satisfaction of desires, something which Rawls
(and many others) have claimed we cannot do. Thus it appears the
employment of primary goods to measure social expectation cannot
be justified on the grounds that it gives us an indirect, but practical,
way of measuring satisfaction of desires. (If it could be so justified,
it would be open to utilitarians to use primary goods as well, so that
Rawls’ theory would not be superior to theirs in terms of practical-
ity. Rawls himself admits the possibility of so reconstruing utilitar-
ianism (175)). But without this kind of connection, it is unsufficient-
ly clear why primary goods provide a relevant measure of social ex-
pectations, particularly in light of Rawls’ theory of the good. And as

we have seen, even the alleged ease of measuring them is in serious
dispute.

The Fourth Extra-Contractarian Argument:
The Source and Quality of Desires

The final extra-contractarian argument we shall consider goes as fol-
lows. Rawls points out that utilitarianism sets as its goal the maximal
satisfaction of people’s desires. It makes no judgment about the
source of those desires or their content or nature. Thus utilitarian-
ism takes existing desires as given, whatever their characteristics.
However, it is well known that political and economic institutions
influence the desires of those who live under them—thus it is fre-
quently claimed, for example, that capitalism creates the desire for
more material goods. Moreover, some desires may seem morally ob-
jectionable in themselves, such as the desire to see members of other
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races occupy lower social pOSittif;:’;S’ or t.;hne1 ?;)Egri:rﬁzeaﬁftﬁzteag; Ss;);s
ual or religious practices. But utilitarianis res
i i il as legitimate as any others, so that the course fo
:;egrsltsitiojv}lltiz;liltl ’chartsgout will always be affef:tg(.i bydthe particu- |
lar character of the time at which its reforms are initiate t tefine am
According to Rawls, however, his thgory enables one (:; e e an
«“Archimedean point” for assessing social sys‘tems w1thog hzo& m
nation by existing institutions, whatever theq nature ‘m.1gl osition
principles of justice are chosen by the parties in the orégma pasured
on the grounds that they will best advance their interests as me wred
in primary goods. But the primary goods are takep to be th1nlgs (‘iav :,101 "
are wanted as parts of rational plans of‘ life W.th}.l may 1Ec u (i) e
most varied ends. Thus basing a conceptlor:'l of justice ont ese ght c
does not tie it to any particular pattern of 1nterest§ as “ches‘e mlgs‘nce
generated by an historical arrangement o_f human 1nsi‘;1t}1tlocrlls.‘ 1S ce
the two principles of justice are not contmgent‘on ex1stn.1gt esire o
social conditions, they define the long range aim of socie 1\3/7[, rega !
less of what it is like at the time they are implemented. oreloxi/re;[l ;
the parties in the original position imphc_ltly agree I:lOt ‘Fo press ;:l a "
on each other which violate whatever pr1r?c1p1es.of ‘]ustlce are chos t
Thus, since they give liberty lexicographlcal. priority, they‘ agx::e nof
to give any weight to any subsequent desires that the hb'ei: 1eshot
some be restricted. Such desires receivg no value at all, ur;lé 3e ZZ', Oa;
happens under a utilitarian principle of justice (30—532, 258-' » 45 s‘;
It is not wholly clear what the nature of Rawls complaint agamt
utilitarianism in these passages is. There seem to be .three sepﬁrz e
concerns. One is that utilitarianism’s pla(?mg.eql}al welght on a . be-
sires, whatever their content, will lead to institutions which woul i
considered unjust by reflective judgmen.t ‘(see 450). For exa'mple, no
enough assurance would be given of indlylflufal freedom. This co_gcerg
is simply a restating of the reflective equlhbrlu,r,n argument corﬁi ere
in “The First Extra-Contractarian Argument” above rather than ar;
independent line of reasoning. As we saw there, the rea_l .deg'ree. o
difference on this subject between Rawls’ theory and gtﬂltaljlan%zm
is open to question. Powerful utilitarian arguments for liberal institu-
i 1 known (see 209ff.). : ‘ '
thXS :gjovxzfil concern(seems to be the though‘? that some o'les1res in
themselves are recognized by reflective moral JudgT_nent as }mmzral,
and consequently that utilitarianism goes wrong in gllowmg these
desires the same status as other more innocent desp‘e.s: However,
utilitarians have long argued, with a good deal of plausibility, that no
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desire is evil in itself, but only evil insofar as it involves evil conse-
quences. Thus we might normally think of a sadistic desire that
others suffer as an evil desire. But on reflection, there seems nothing
wrong with the satisfaction of such a desire simply taken as satisfac-
tion; the desire is only objectionable because satisfying it necessarily
involves the suffering of others, suffering which they desire not to
undergo. One of the cases traditionally urged against utilitarianism is
that where the sadistic desires of one group (say, the Roman masses)
outweigh the desire not to suffer on the part of others (say, the
Christian martyrs). However, this sort of infringement on individual
freedoms would be objectionable even if the majority’s desires were
perfectly innocent in character, for example, the desire to see how
human beings react under stress.

Although utilitarians have argued that no desire is evil in and of
itself, they have also recognized that some desires tend to have worse
effects than others because they are incompatible with the satisfac-
tion of opposing desires. They have urged therefore that society en-
courage the replacement of these desires by other, more harmonious
ones which will lead to a greater overall level of satisfaction within
society (262). Thus utilitarianism provides us with consequentialist
grounds for criticizing certain desires, and plausible grounds at that.

The third concern Rawls expresses in these passages is the concern
that utilitarianism does not take into account the source of the desires
whose satisfaction it seeks to maximize, and in particular disregards
the fact that these desires may be the outgrowth of existing institu-
tions. It is difficult to see precisely what is objectionable about this.
Rawls may have in mind the fact that these institutions will in some
cases be unjust and so give rise to desires which will lead to further
unjust institutions, or which are “immoral”’ in themselves. If so, this
point is not distinct from the first two. Or Rawls may be concerned
by the fact that social systems tend to breed in their members arti-
ficial desires designed to perpetuate the system. Thus many corpora-
tions in capitalist economies spend substantial sums on advertising
upholding the values of free enterprise. However, this is only objec-
tionable if the resulting attitudes and desires are irrational, that is,
based on false beliefs. Since we are concerned with a form of utilitar-
ianism that maximizes the satisfaction of rational desires alone, any
irrational desires stemming from this source would not be counted in
the calculus. Alternatively, Rawls may believe that principles of jus-
tice should define a social ideal which is universal, that is, which any
society should aspire to, whatever its present social and cultural forms.
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In any very strong form, such a thesis seems implaugib}e. Ir} our cu}-
ture, there is great interest in organized sports, and it is prlma. fac‘le
desirable that an ideally just version of this cult}lre would maintain
the economic arrangements which make this possible. It Would appear
that maintaining such arrangements would not necesgarlly be.part of
the idealized version of some culture which has no interest in guch
activities. But if we weaken the thesis to allow room for such dlllver-
sity, it becomes unclear how the results would diverge from those
i lying utilitarianism. '
Obtszniiubsz i%%gluge that insofar as this final e.xtra-contracta'rlan
argument has weight, it is primarily the weight Whlch accrues fL’O it as
a version of the argument that utilitarianism fails to accord with our
reflective moral judgments. And as we saw beforg? no cgncluswe
argument has been proposed which shows that utilitarianism fares

worse in this arena than Rawls’ own theory.

EVALUATION OF RAWLS’ CONTRACTARIAN-
DEPENDENT ARGUMENTS

In the last four sections, we considered the most salienfs argurpenfgs
against utilitarianism that Rawls offers from a perspective which is
independent of his contractarian approach. None of these aljguments
proved to be compelling, and certainly not as demonstratlons that
Rawls’ theory is clearly superior to utilitarianism in the respects at
issue. In the following sections we will consider the major argumepts
Rawls advances against utilitarianism from within the cgntractarlan
standpoint. All take the form of attempting to estabhsh that the
parties in the original position would choose Rawls.’ principles of
justice, rather than utilitarianism, to govern the basic structure of
their society. o

To this sort of argument, the defender of utilitarianism has fqur
different kinds of response. He can claim, first of all, th‘at what prin-
ciples the parties in the original position would select is an gntn‘ely
irrelevant test for the correctness of a given principle of justice, and
therefore that utilitarianism is in no way shown defective k'>y any
argument that it would not be so chosen. This is clearly an impor-
tant strategy, but I shall not explore it here since evgluatmg 1t.1n-
volves a deeper foray into matters of meta-ethics than is appropriate
within the confines of this paper. The utilitarian can claim, secondly,
that what principles the parties in the original position would choose
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is _ir}deed rglgvant, but that Rawls has failed to describe the correct
original position, {ind that the parties in the correct original position
would choose utilitarianism rather than Rawls’ principles. Rawls

Fiifferent between them. We shall see each of these strategies adopted
In response to one or another of Rawls’ arguments,
Rawls argument that hig principles of Justice, rather than utilitar-

mize the position of the least well-off group. Thus if one assumed
Oone wpuld be assigned one’s place in society by one’s enemy, it would
be rational to select Rawls’ brinciples to govern that society ’ for then
one .would be assured that one’s expectations would be a:s high as
possible for that society (152-1 53).

. Rawls is at pains to point out that the parties in the original posi-
th.n are not to make the false assumption that their enemies will
assign them their places, and that in general the maximin strategy is
pot an :adfaquate guide to decision-making (153). The question, then
is why 1t is appropriate for the parties in the original position éo em-’
ploy it. Rawls has two answers to this question. Ope is that there are
three features of decision-situatijons which are generally recognized
to call for employment of the maximin rule, and that the situation
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of the parties in the original position manifests all three of thes
features to a high degree. The second is that the strains of commit
ment which accompany any public conception of justice and thi
necessity for psychological stability offer special reasons for the par
ties to select his principles of justice. We shall look at these in turr
and finally shall examine Rawls’ criticism of Harsanyi’s attempt tc
derive utilitarianism from a variant on Rawls’ own original position

The First Feature: No Knowledge
of Probabilities

Since the maximin rule takes no account of the likelihoods of the

possible outcomes of choice, use of the rule is much more plausible if

there is some reason for sharply discounting estimates of the proba-

ble consequences of one’s choices (154).°° Rawls argues that there is

good reason in the original position to discount such estimates. The

parties in the original position not only lack all knowledge about

themselves as individuals or their place in society, but they also lack

any knowledge of the course of history or how often society has taken
one form or another ( 200). In such circumstances, Rawls claims, esti-
mates of probabilities cannot be objective or based on knowledge of
particular facts (172-173). The only ground on which the parties
might make probability estimates is appeal to the Principle of Insuf-
ficient Reason, a principle which directs the decision-maker, when he
cannot assign probabilities on actual evidence, to identify the possi-
bilities in some natural way and then assume that each is equally
likely. But Rawls argues that it is inappropriate to make use of this
principle in the original position because the decision is of such fun-
damental importance, and because one would desire to have one’s
decision appear responsible to one’s descendants who would be af-
fected by it (169). Thus the parties have “no basis for determining
the probable nature of their society, or their place in it” (155). With-
out probability estimates, they must make use of a decision-principle
which does not take probabilities into account such as the maximin
rule. ,

This argument has perhaps attracted more attention from Rawls’
critics than any other. The grounds for their objections are diverse.
First we might note that even if it is agreed that the parties must em-
ploy some decision-rule which takes no account of probabilities, it
doesn’t follow that they should employ the maximin rule. The maxi-
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mil.q rule is only one member of an entire family of decision-principles
which take no account of probabilities, and the fact that some mem-
ber of this family must be used hardly shows that maximin in parti-
cular must be.?! e
Sgcond, as some critics have pointed out, there is something slight-
ly b1z:f1rre about Rawls’ arguing that the knowledge of the parties in
thg original position is insufficient to allow them to make probabilit
estimates. The argument that they cannot make such estimates relieB;
on the stipulation that they possess no knowledge of the course of
hlstory‘ or the frequency with which society assumes various forms
But thls stipulation seems to have no independent rationale Unliké
ﬂ.le. stipulation that they possess no knowledge of themselvés aé in-
d1v1dugls, it is not needed to prevent them from “tailoring principles
to their own circumstances” (139). Unlike the stipulation that they
have no knowledge of the particular details of their own society, it is
not needed to secure proper justice between generations (1373) It
does not seem necessary to secure unanimous agreement on princi;;les
(140). Thus its only apparent role is to prevent them from makin
probability estimates of the various possible outcomes despite Rawls%
statement. that all features of the original position are’ to be “natural
gnd plauS{ble” (18). The same comments apply to the parties’ inabil-
}ty .t(.) estlmate the probability of their turning out to be any given
1nd}v1duf11 In a society. The parties’ transformation into members of
society is not a natural process. a matter of fact about which the
could have ordinary evidence. Rather it is a fictitious event Whosse,
nature is wholly governed by Rawls’ stipulations. His failure to sti u-
late what the probabilities are, and to allow the parties to know wEat
these probabilities are, needs explanation, and the explanation seems
§1mp1y to be the desire to secure their selection of his principles of
Justice. But if this is the case, then Rawls could have secured the
same rgsult more straightforwardly by simply stipulating that the
parties in the original position are not to make probability estimates
It would then have been clearer that the only rationale for this fea:
turg of the original position is that it enables us to derive principles
which Rawls finds to be in accord with our considered moral 'tfd
ments, and in particular to avoid utilitarianism. 32 e
0 Somg CI‘}thS have argued that the situation may be even worse
.dan thls discussion reveals, for they contend that independent con-
:;1 erations show that the parties in the original position must assume
ey have an equal probability of being any person in the society for
which they are choosing principles of justice. Thus Harsanyi has sug-
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gested that the equiprobability assumption is not to be interpreted as
the result of using the Principle of Insufficient Reason, but rather a
feature designed into the original position which reflects our normal
moral assumption that the interests of each person in society are to
be given equal weight—as opposed to giving more weight to the inter-
ests of the poor.*® Somewhat along the same lines, Narveson has ar-
gued that it is one of our pre-analytic precepts of fairness that rules
are fair only when they do not load the dice in favor of anyone,
whether rich or poor, and that this is what the equiprobability as-
sumption amounts t0.3* We can certainly agree that it would be co-
herent for a theorist to design an original position to include an equi-
probability assumption for this reason.

It might be noted, incidentally, that Rawls’ specific arguments for
rejecting the use of the Principle of Insufficient Reason in the original
position are not [both] equally compelling. The first argument, that
the decision is so important, has found many adherents.” But the
second one, that abjuring use of the Principle allows the parties to
defend their decision to their descendants who will be affected by it,
seems off the mark. First, as Hare has noted, it is not at all clear that
the descendants will thank their parents for being so conservative;
they might well respond, “Nothing ventured, nothing gained.””?*® But
more telling is the fact that the descendants themselves are potential
parties in the original position; by hypothesis, if the parents adopt a
certain principle of justice in that situation, the children will also.
And it would hardly seem rational for the children to reproach their
parents for choosing a principle affecting them when they would
choose the very same principle on their own behalf. Thus possible re-
proach from one’s descendants does not seem to be a factor which
the parties in the original position need to worry about.

We have seen in this section that Rawls’ argument for the parties
adopting the maximin strategy because they lack the knowledge to
make probability estimates has no independent grounds, beyond the
fact that adopting this strategy leads to a principle of justice which
allegedly accords with our reflective moral judgments better than
utilitarianism. And we have seen reason to question this latter claim.

The Second Feature: A Guaranteed Minimum

Use of the maximin strategy in the original position is plausible, Rawls
argues, because of a second feature of that situation: the fact that
the parties in it know their conception of the good is such that they
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care very little, if anything, for what they might gain above the mini-
mum stipend they can be sure of by following the maximin rule.
Since this is so, Rawls claims, there is little reason for them to try to
do better, for example by following the rule of maximizing expected
utility (154-155).

This argument relies on the assumption that the principles of jus-
tice selected by following the maximin strategy, namely Rawls’ prin-
ciples, will ensure a socially acceptable minimum which no one will
care greatly about going beyond. Rawls argues that his principles will
guarantee this minimum because they provide a workable theory of
justice and are compatible with reasonable demands of efficiency
(156). However, as a number of critics have pointed out, this argu-
ment is dubious.’” Whether or not such a minimum is achievable
depends on the natural resources available to the society, the health
of its members, its relations with other societies, and other matters
which are largely unaffected by the principle of justice which governs
the society. In this connection it should be remembered that Rawls’
general conception of justice, in addition to his special conception, re-
presents a maximin solution to the choice in the original position.3?
But the general conception is explicitly designed to apply to situa-
tions of extreme poverty and social underdevelopment, situations
where establishment of a minimum beyond which no one is much
interested in going seems ruled out by definition. Some critics have
pointed out that indeed the satiation point for wealth and power is
higher for most people than the minimum obtainable by Rawlsian
principles in even the richest societies.*® Barry pursues this point by
arguing, persuasively, that if the minimum level achievable by maxi-
min policies in a society falls either below or above the threshold of
satiation, there is little reason to think, merely on the basis that such
a threshold exists, that the maximin policy is obviously the right
solution. For example, if apples are to be distributed among ten peo-
ple whose Rawlsian threshold level is twelve apples, and we can
choose between giving everyone ten apples, or giving nine of them
twelve apples and the remaining person nine apples, it is not at all
clear that the second division isn’t better.*°

Last, it should be pointed out that if there is such a threshold point,
and if it is the same for everyone, as Rawls implicitly assumes, then
this means that the marginal utility of primary goods effectively dim-
inishes to zero after this point. If this is true, then in all probability
utilitarianism would mandate the same institutions as Rawls’ princi-
ples of justice, since it would increase average utility to distribute
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goods so as to raise everyone up to the threshold point, rather than
giving fewer to some and more to others. If so, utilitarianism satisfies
the second demand as well as Rawls’ principles of justice do.*!

We can see, then, that the “second feature” of the original posi-
tion involves an implausible assumption about human good whose
truth would not support Rawls’ conception of justice more strongly
than it would utilitarianism.

The Third Feature: Avoidance
of Intolerable Outcomes

Rawls cites a third feature of the original position which makes it
rational for the parties to employ the maximin strategy: use of other
choice rules (for example, the rule of maximizing expected utility)
would lead to conceptions of justice (for example, utilitarianism)
which would permit intolerable institutions (such as slavery and serf-
dom) which the parties could hardly accept (156).

There are three problems with this argument. First, the desire to
avoid intolerable outcomes does not in itself require the maximin
strategy. It requires what Hare calls an “insurance” strategy, one
which guarantees avoidance of unacceptable outcomes. If the maxi-
min strategy could ensure acceptable outcomes, then it would qualify
as an insurance strategy. However, at best it is only one of several
possible insurance strategies because it goes beyond what is required
of a policy to qualify as an insurance strategy. In particular, it dic-
tates what social arrangements must be selected even in a rich society
where the minimum level obtainable is far above the point of tolera-
tion. Thus the “intolerable outcome” argument at most gives us rea-
son to think the maximin strategy satisfies a necessary condition for
being adopted, but not a sufficient condition.** Second, as the argu-
ment in the last section allows us to infer, there is no good reason to
think that adopting the maximin strategy will actually avoid intoler-
able outcomes, especially at the low levels of social advancement
which call for Rawls’ general conception of justice. Finally, as we
have already seen in ‘“The First Extra-Contractarian Argument”
above, it is far from clear that utilitarianism at any rate would lead
to intolerable institutions under conditions when Rawls’ principles
would not. If slavery and serfdom are genuinely intolerable, then it
appears their disutility is so great that no social system permitting
them (except under very severe conditions) would maximize average
utility. This means that utilitarianism may provide as good “insur-
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ance’’ against these institutions as Rawls’ principles of justice do, for
the two conceptions of justice appear to rule out intolerable institu-
tions in roughly the same range of conditions.

We can see, then, that the desire to avoid intolerable outcomes
provides an insufficient argument in support of the maximin strategy,
and that there is reason to suppose utilitarianism may satisfy this
desire at least as well as Rawls’ principles of justice do.

The Strains of Commitment:
Psychological Stability

In the last three sections, we have seen Rawls’ argument for claiming
that the parties in the original position would be rational to employ
the maximin strategy in selecting their principles of justice. The case
appears far from conclusive. Inadequate support is offered for the in-
ability of the parties to make probability estimates; and the putative
existence of ‘“satiation threshold” and “intolerable outcome” points
does not show that maximin must be followed, since it may not
achieve the former or avoid the latter, and other strategies might
work as well. In addition we have seen evidence that utilitarianism
might succeed as well as Rawls’ principles in guaranteeing achieve-
ment of the satiation threshold and avoidance of intolerable institu-
tions. However, Rawls adduces several other arguments to show that
his principles, rather than utilitarianism, are the genuine maximin
solution to the problem in the original position. We shall consider
these in this section, the arguments from what Rawls calls the “‘strains
of commitment,” and “psychological stability.”

The reasoning regarding the strains of commitment appears to go
as follows. In selecting a principle of justice which will satisfy maxi-
min, the parties assume their society will act in “strict compliance”
with that principle. That is, they assume everyone will accept the
principle, and know that the others accept the principle, and also
assume that the basic social arrangements will satisfy and be known
to satisfy the principle (8, 145, 454). But they are not to assume the
impossible. If members of society would not be able to honor a given
principle of justice under all circumstances, even the most onerous,
then the principle is disqualified as one they may select (175-176).
Rawls argues that his special conception of justice has an advantage
over utilitarianism in this regard, because utilitarianism, unlike his
principle, may require people to sacrifice their freedoms for the sake
of greater good for others (176-177). We may grant that it would be
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psychologically possible for members of society to honor Rawls’ spe-
cial conception.*> However, as we pointed out above, the empirical
assumptions Rawls employs to argue for the priority of liberty under
the special conception show that in circumstances where it would
apply, utilitarianism would also refuse to trade the liberties of any-
one for mere economic goods accruing to someone else. Thus honor-
ing utilitarianism would be no more difficult, in these circumstances
and for this reason, than honoring Rawls’ special conception. We
have also seen that Rawls’ general conception of justice allows viola-
tions of liberties in some cases, and we have no conclusive argument
that utilitarianism would do worse. We cannot conclude, then, at
least on Rawls’ own empirical assumptions, that it would be psycho-
logically impossible to honor utilitarianism.

Rawls’ reasoning concerning the psychological stability of a con-
ception of justice has much the same flavor. The parties in the origi-
nal position assume that they are choosing a conception of justice
with which their society will strictly comply, in the sense explained
above. However, society is an enduring entity, and strict compliance
of the sort contemplated will only be achieved at the cost of social
practices designed to maintain the relevant sense of justice in the
members of society. The principles of justice must be promulgated
and enforced; people must be trained to believe in those principles
and to feel guilty when they violate them. The level and type of mo-
tivation necessary to maintain strict compliance may vary, depending
on the content of the different principles of justice. In assessing a
particular conception of justice, the parties in the original position
must therefore take into account not only the effects of institutions
which comply with that conception, but also the burden that main-
taining compliance imposes on society. Rawls calls a conception of
justice “stable” when public recognition of its realization by the
social system tends to bring about the corresponding sense of justice,
i.e., tendency to judge in accordance with the principles of that con-
ception. Obviously, the more stable a conception is, the less burden-
some the social cost of maintaining it (46, 177-183, § § 69, 76).

At some points in his discussion, Rawls suggests that different con-
ceptions of justice must be compared with each other with respect to
these burdens, and that a less burdensome conception is to be pre-
ferred, other things being equal (455, 498). At other points, he seems
to suggest merely that an acceptable conception of justice must be
stable enough (504). However, the structure of his argument implies
that his position ought to be the following. The parties in the original
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position, according to him, must employ a maximin strategy, that is,
select that principle of justice whose worst possible outcome is better
than the worst possible outcome of any alternative principle. But the
level of well-being of the worst-off individual in society depends not
only, for example, on the economic arrangements mandated by the
conception of justice but also on the social practices which are neces-
sary to sustain compliance with that conception. Two different con-
ceptions of justice might sanction precisely the same economic and
political arrangements but differ from each other according to the
ease with which allegiance to the conception is elicited, and therefore
with respect to the amount of social resources which must be devoted
to maintaining compliance. The naturally more attractive conception
would then guarantee a better worst outcome. Therefore the parties
must pay attention to the relative stability of the conceptions of
Justice they consider, for this affects what their expectations under
these conceptions would be.

Let us look, then, at a simplified version of the complex argument
to show that Rawls’ conception of justice would be less burdensome,
or more stable, than utilitarianism. Rawls points out that any con-
ception of justice requires an individual to perform some acts which
are not in accord with his self-interest, narrowly conceived. There-
fore strict compliance can only be maintained if the pressure of self-
interest is adequately offset, for example, by an opposing sense of
justice, or a concern for the welfare of others (454, 497). He believes
that such a sense of justice can be produced by two circumstances:
(a) knowledge that the institutions satisfying that conception enhance
one’s own good—knowledge which enhances one’s self-esteem, and
creates the tendency to cherish and support those institutions and
the governing conception of justice, and (b) thorough understanding
both of the precepts of the governing conception of justice, and of
the reasoning which supports it (177, 498-499).** He argues that his
conception of justice would create both circumstances, and so pro-
duce a strong corresponding sense of justice. His principles prohibit
forced sacrifice of one citizen’s good for that of others, and they re-
quire that institutions be established from which everyone benefits
(§ § 29, 76). Thus social arrangements satisfying these principles en-
hance the good of each member of society and would be known to
do so. Moreover, he argues, his conception of justice is clear enough
so that it is easy to understand and apply, largely because of its use
of primary goods in measuring social expectations; in addition the
reasons given for it are easily understood and accepted (§ 49, 501).
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By contrast, Rawls argues, the institutions governed by utilitarianism
may require us to make sacrifices, even of our liberties, in order to
increase average welfare. Thus they need not enhance our good as
individuals and so will not tend to produce the corresponding sense
of justice throughout society. Compliance can then only be produced
by inducing people to identify strongly with the interests of others,
but this is not easy to bring about. Moreover, utilitarianism is difficult
to understand and apply because of the problem presented by the
necessity for making interpersonal comparisons of utility (§ § 15, 49,
76). Rawls concludes that the contract view offers greater stability
(501).

It is difficult to assess an argument such as this which relies so
heavily on empirical hypotheses which have received inadequate test-
ing. I will confine myself to making three points. First, as we have al-
ready seen in “The First Extra-Contractarian Argument” above,
there is room for disagreement with Rawls’ claim that his principles
“benefit everyone,” whereas utilitarianism alone requires sacrifices of
the interests of some for the good of others. According to Rawls, his
principles benefit everyone primarily in the sense that each person
(or representative group) would do better, if the principles govern
society, than he or his group would have done if the primary goods
had been divided equally (80).*> We might grant that this is so. How-
ever, the question before us is whether or not persons living in a so-
ciety governed by utilitarianism, or by Rawls’ principles, would feel
that anyone was being required to make sacrifices. As we noted be-
fore, someone who regards a given person as making sacrifices evalu-
ates the position of that person relative to what minimal justice or
morality requires of him. Thus to know if members of society would
believe sacrifices were being made, we must know what they would
believe justice requires of the members of society. One possibility of
course is that they simply believe justice requires what the principle
governing their society requires. If so, then obviously no one living
under either utilitarianism or Rawls’ principles would believe sacri-
fices were being made. The two conceptions of justice would be on
an equal footing. Another possibility is that there is some indepen-
dent, “natural,” conception of justice which people tend to adhere
to no matter what principles govern their society. If so, then it is
possible that either utilitarianism or Rawls’ principles, or both, require
sacrifices relative to what that conception requires. If this “natural”
conception calls for “equal shares for all,”” as perhaps Rawls assumes,
then his principles would not call for sacrifices whereas utilitarianism
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might well. But there is no reason in advance to suppose the “natural”
conception does call for equal sharzs. Certainly many in our society
do not believe this and would believe that Rawlsian justice requires
sacrifices by those who are better off for the sake of those who are
worse off. Which conception of justicz calls for greater sacrifices, and
so is less stable, must be left an open question whose answer depends
on resolution of the standard of “sacrifice” to be used and on empiri-
cal facts concerning human psychology.*

Second, it is far from clear that Rawls’ principles have an advantage
with respect to clarity and ease of application since as we saw before,
the problem of indexing primary goods is in principle as difficult as
the problem of making interpersonal comparisons of utility for utili-
tarianism. Moreover, the reasoning in favor of Rawls’ principles is
quite complex whereas some forms of reasoning in favor of utilitar-
janism have been quite simple (for example, Smart simply argues that
utilitarianism is the principle that would be adopted by a perfectly
benevolent person).*’

Third, we have seen that it may be argued with some plausibility
that utilitarianism would actually sanction much the same social
arrangements as Rawls’ principles. If so, it might be urged that utili-
tarianism would have the same effect on each person’s good that the
contract view would, hence would cause people to cherish just insti-
tutions to an equivalent degree, and hence develop an equally strong
sense of justice. However, Rawls proposes a response to this line of
thought. He points out that the affection elicited by a conception of
justice depends not only on the consequences of the social arrange-
ments which satisfy that conception, but also on the values which are
expressed in the way the conception is stated. In particular he claims
that the formulation of his conception of justice expresses respect
for each member of society. According to him, expression by others
of respect for oneself promotes one’s own self-respect, and self-respect
on the part of members of society increases the efficacy of social
cooperation. Thus he claims that even if his principles mandate the
same institutional arrangements as utilitarianism, public acceptance
of his principles would increase the amount of self-respect in society,
so make it more efficient, and so raise the expectations of every
member of society relative to what they would be under utilitarian-
ism. He concludes that the parties in the original position have reason
‘0108 3c)hoose his conception of justice rather than utilitarianism (178-
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According to Rawls, his conception of justice eXpresses respect for
each member of society because it includes everyone’s good in a
scheme of mutual benefit, so that public affirmation of this scheme
affirms the worth of each person’s life plan (178-179). However, we
have already seen it is far from clear that persons living under Rawls-
ian justice would view institutions satisfying his conception as bene-
fiting everyone. They might well feel that those higher up on the so-
cial scale were being asked to sacrifice their life plans for those lower
down. Thus we cannot be sure that his conception of justice would
really promote universal self-respect in the manner described.

Rawls offers a variant on this argument. He suggests in another
context that his conception of justice has an advantage over utilitar-
janism because members of a utilitarian society would constantly be
aware that the guarantee of their civil liberties rests on certain as-
sumptions concerning empirical facts, assumptions which may at any
time be found erroneous, and facts which may change with the alter-
ation of social conditions. Thus civil liberties are not assured once
and for all, and the members of society may feel insecure in this
knowledge. Under Rawlsian justice, it is claimed on the contrary that
the priority of liberty is built right into the principles and cannot be
taken away even if new facts come to light (159-161).

We may concede that members of a utilitarian society would nec-
essarily be aware that their liberties rest on empirical assumptions
about the importance of liberty, and so are not immune to change.
Thus there is a built-in uncertainty which might have psychological
cost. (One might ask whether this will necessarily be a cost, however.
Why should the members of society be so concerned about the possi-
ble loss of something which would only be removed on the finding
that they care rather little for it?) However, in all probability, as we
have seen before, a situation in which utilitarianism does not support
equal liberties for all is also a situation in which Rawls’ special con-
ception of justice, which grants liberties a special place, would no
longer be appropriate. The special conception rests on empirical as-
sumptions just as the derivation of civil liberties from utilitarianism
rests on empirical assumptions. Members of a society governed by
the special conception must recognize that these assumptions may
prove false, or that the facts may change. What are they to imagine
their options in such a situation would be? One possibility is that
nothing could be done, i.e., that they are stuck with the special con-

ception of justice and the priority of liberty, even if it turns out for
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example that they prefer wealth to liberty. It would appear that
knowing one lived under a conception of justice which could not be
overturned, even if the empirical assumptions on which it rests turn
out to be false, would involve just as high a psychological burden as
that envisioned for members of a utilitarian society. A second possi-
bility Rawls could allow is that members of this society would know
that if the facts which mandate application of the special conception
fail to obtain, then their society would shift to the general conception
of justice. Thus they need not fear being stuck with an unwanted
priority of liberty. However, this scenario would mean that they could
not feel, any more than members of a utilitarian society could, that
their civil liberties are guaranteed. If this knowledge in itself is costly,
members of Rawlsian society must bear it as well. Moreover they
must bear an additional cost. Members of a utilitarian society will
know that their principle of justice is sensitive to any change in per-
sonal values. Members in a Rawlsian society cannot rest assured of
this, for their society has only two options, the general or the special
conceptions of justice. Society must accept one or the other of these
even though there are possible, indeed probable, preference structures
on the part of society’s members which would make neither one ap-
propriate (for example, they might rank wealth lexicographically
relative to liberty). The moral to be drawn here is that any concep-
tion of justice which is not directly committed (rather than commit-
ted only on the basis of possibly false empirical assumptions) to the
fundamental values of members of society will necessarily entail
some psychological cost for those who live under it. But Rawls has
hardly shown conclusively that the cost to be borne in a utilitarian
society would be greater than that borne in a Rawlsian society.

Harsanyi’s Argument for Utilitarianism
from an Original Position

We argued in “The First Feature’ above that the desire to avoid utili-
tarianism was Rawls’ main ground for denying that the parties in the
original position have knowledge of the course of history or (more
importantly) of the probability of their being a given individual in
the society they enter. Those who do not find utilitarianism objec-
tionable will not of course be moved by this consideration. By allow-
ing the parties in the original position knowledge that they have an
equal chance of becoming any member of society, Harsanyi and
Vickrey have developed an argument to show that utilitarianism,
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rather than Rawls’ conception of justice, would be chosen.*® Let us
look at this argument (the first detailed positive reasoning for utili-
tarianism we have seen so far), and Rawls’ response to it.

Stated simply, the argument proceeds as follows. Suppose one
were in the original position and knew that one was going to become
a member of a given society about which one knew almost all the
relevant details: the social structure of the society, the expectations
of its members, their number, and their preference orderings. One
does not know, however, which member of society one will turn out
to be, although one knows that one has an equal chance of being any
given member. Most theorists, including Rawls, agree that when prob-
abilities can be taken into account, it is rational to choose the alter-
native which maximizes one’s expected utility. Thus persons in this
version of the original position would follow a strategy of maximizing
their expected utility, and this dictates choosing a principle of justice
whose public recognition would maximize average utility in the so-
ciety they will enter. (If the levels of welfare of the members of that
society are uf, ug, ug, ..., up, then the total utility of the society
would be the sum of these or Zu;, and the average utility would be
the total utility divided by the number of members of society or
Zu;/n. Assuming that one has an equal chance of being any member .
of that society, the probability of being a particular member is 1/n.
This allows us to arrive at one’s expected prospect for being in that
society by weighting the utility of being a particular member (e.g.,
uy) by the probability of being that member (1/n) and summing the
results 1/n(uq) + 1/n(ug) + 1/n(ug) + ...+ 1/n(uy) to get Zu;/n. Since
this figure just is the average utility of society, one’s prospect is equal
to that average (165)). This is true for any society one might enter,
whatever the structure, prospects, number, or preferences of its mem-
bers. Thus if one did not know anything about the society one was
to enter, except that one had an equal chance of being any member
of it, and one also knew that a given principle of justice would maxi-
mize average utility in every society, then one would select that prin-
ciple of justice. It maximizes one’s expectations, even when one does
not know which society one will be a member of. It is then assumed
that the principle of maximizing average utility, when strictly com-
plied with, actually succeeds in maximizing utility in each society.
Consequently it is the one, not Rawls’ conception of justice, which
the parties in the original position ought to select.

Most of Rawls’ responses to Harsanyi’s proposal have already been
examined above under other topics. However, he suggests, and David
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Gauthier elaborates on, an argument which is specific to the debate
with Harsanyi. Rawls’ and Gauthier’s reasoning is as follows.*® Let us
take it for granted, as Harsanyi must, that it is possible to make inter-
personal comparisons of utility. Imagine, now, an individual Jones
whose society I may possibly enter. Jones derives a utility of ten
from experiencing an hour’s worth of pleasure. Of course, ten utiles
for him is worth ten utiles for me. However, it does not follow that I
also assign a utility of ten to being Jones and experiencing an hour’s
worth of that same pleasure. My tastes—that is, my utility function—
may differ, and that hour may only be worth eight utiles to me. In
light of this, let us ask what utility I should assign to the prospect of
entering Jones’s society as Jones and experiencing an hour’s worth of
this pleasure. One might suppose, and Harsanyi does suppose, that
the utility for me of being Jones during this hour is ten utiles. But in
fact (the argument continues) the utility for me of being Jones and
experiencing his pleasure is only eight utiles—since I am concerned
with the utility for me now, in the original position, not the utility
for me after I have become Jones. It is claimed this fact invalidates
Harsanyi’s argument, for his argument depends on the identification
of my utility for being various members of society with their own
utility for being themselves. Since the identification is incorrect, Har-
sanyi’s argument does not succeed. Rawls and Gauthier conclude we
cannot assume, then, that a principle of justice which maximizes
average utility in a society will necessarily maximize the expected
utility of a person in the original position who will enter that society
as one of its members.

It is dubious that this objection to Harsanyi succeeds. First, as
stated, it assumes that the parties in the original position know their
own utility functions. However, Harsanyi cannot allow this. If a par-
ty in the original position knows what his utility function is, then he
will know that he cannot turn out to be any member of society whose
utility function is different from his own. If this knowledge is allow-
ed, the interests of all members of society will not be equally taken
into account. Of course, even if a person in the original position is
not allowed to know his own utility function, he may know that it
differs from that of some members of the society, for he knows that
his is identical with that of one member of society, and he may know
that the members of society have different utility functions from
each other. But he must think about the situation as follows. When
he tries to assess the utility to him of being Jones, he knows that if
he is Jones, then his present utility function is identical with that of
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Jones. Thus his utility for being Jones is the same as Jones’ utility
for being Jones. And this is true for every other member of society
as well, even though their utility functions may differ. Consequently,
his expected utility for entering that society is equal to the average
utility level in the society, just as Harsanyi’s argument requires, even
though the expected utility figure is computed on the basis of differ-
ent utility functions. There seems to be nothing in principle faulty
about such a procedure, despite Rawls’ hesitation on this score (175).

Even if we had to assume for some reason that the person in the
original position must view himself as being fransformed into a mem-
ber of society who may have a different utility function from his
own (unknown) one, it is still not obvious that it is illegitimate for
him to evaluate the life of a given member of society in terms of that
member’s own utility function. We might understand the case as
parallel to the following one. Suppose you must choose whether to
enroll in a graduate program in philosophy or one in business. If you
do the former, you will be poor but famous. If you do the latter,
you will be rich but unknown. Right now you prefer being famous
to being rich. However, whichever course of action you choose, you
will undergo a character transformation and come to prefer being
rich to being famous. Which of these three utility functions should
be taken into account in your decision whether to enroll in the philo-
sophy or the business program? A simple egoism-of-the-moment
would dictate that you take into account only your present preferen-
ces, and so go into philosophy. However, it seems wholly appropriate
to take into account instead the preferences of the future philosopher
or businessperson, since they, as future aspects of yourself, will be
the ones to actually lead and endure the lives in question. We might
now transfer this solution to Harsanyi’s original position since the
time interval itself seems to make no difference. Thus even if the per-
son in the original position knows that his utility function may be
different from that of the member of society he will become, it may
be appropriate for him to evaluate the life of that member in accord
with the preferences of the member himself since he is the one who
will actually live the life. He should not be concerned about the fact
that, as chooser in the original position, he might “now” have a dif-
ferent utility function. It is unclear whether or not this appropriate-
ness is a matter of rational prudence or rather a matter of moral prin-
ciple. If it is the latter, then the parties in the original position, who
are not themselves moved by moral considerations, cannot themselves
argue on moral grounds that they should use the utility functions of
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the members of society. However, it is open to Harsanyi to stipulate
it as one of the conditions of the original position that they so judge
the lives of the members of society, in order to ensure the fairness of
the decision, just as he stipulates that they judge themselves to have
an equal chance of becoming any member of society.

The argument from different utility functions therefore does not
appear to succeed as stated. However, it should be noted that Har-
sanyi’s whole enterprise depends on the posssibility of making appro-
priate interpersonal comparisons of utility. Harsanyi’s own sugges-
tion for how this may be done appears to be undercut by the possi-
bility that two individuals may have different utility functions for
the very same experiences.’® Until some more satisfactory method
has been arrived at for making such comparisons, Harsanyi’s argument
remains at best problematic. Thus we cannot say that the original-
position argument in favor of utilitarianism has been made complete-
ly compelling.

SUMMARY AND CONCLUSIONS

Let us summarize, although briefly, what has been discovered in the
course of our examination of Rawls’ arguments against utilitarianism.
These arguments were divided into two categories, those which are
independent of the contractarian standpoint, and those which de-
pend on it. Among the former, the most important is the argument
that utilitarianism accords less well with our considered moral judg-
ments than does Rawls’ own conception of justice, and in particular
that utilitarianism violates our conviction that the liberties of some
may not be limited so that others may benefit economically. We saw
that the actual extent to which utilitarianism violates common egali-
tarian precepts is unclear because the empirical facts necessary to
determine this remain unknown. But we also saw that Rawls’ own
assumptions about people’s utility functions for such goods as in-
come do not leave him in a strong position to press this point. We
saw in addition that if Rawls’ assumption about our relative prefer-
ence for liberty is correct, then utilitarianism and his special concep-
tion may treat the protection of civil liberties in very much the same
way, since it would not in realistic situations promote utility to trade
the liberties of one person for an increase in economic goods for
others. The contrast between Rawls’ general conception and utilitar-
ianism with regard to liberty must also remain unsettled, because of
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our ignorance of relevant empirical matters; but Rawls himself offers
no reason to suppose utilitarianism would violate common precepts
in any worse fashion than his general conception. The other extra-

contractarian arguments he offers were also questioned: the com-

plaint that utilitarianism illegitimately merges persons, and the com-
plaint that it improperly disregards the source of the desires whose
satisfaction is to be maximized, seemed unwarranted in the main part.
The objection that utilitarianism has a serious problem in making
interpersonal comparisons of utility was granted as a debilitating dif-
ficulty. But it was also pointed out that Rawls’ own reliance on pri-
mary social goods to measure social expectations is subject to diffi-
culties which in principle are just as grave. Thus on the whole we must
conclude that Rawls’ extra-contractarian arguments fail to show that
utilitarianism is unacceptable—at least in comparison to Rawls’ own
principles, and judged on the basis of the empirical assumptions Rawls
makes in arguing for his own conception of justice.

The arguments from within the contractarian standpoint do not
fare significantly better. The three features of the original position
which Rawls adduces to show that the parties in it must employ a
maximin strategy in choosing a principle of justice to govern their
society, fail to show that maximin, rather than some related strategy,
must be used. It seems dubious that all of these features would hold
true in an empirically plausible original position, and one feature at
least seems to be a restriction added solely to avoid the derivation of
utilitarianism from the original position. Given Rawls’ empirical as-
sumptions, it cannot clearly be argued that his principles of justice,
rather than utilitarianism, constitute the unique best choice for the
parties, even if these three features are all present. Rawls argues in
addition that the parties in the original position would know they
would be unable as members of society to adhere to the requirements
of utilitarian justice, but we saw that utilitarianism rules out slavery
and other forms of servitude in the same circumstances that Rawls’
own principles do, and hence that there is no more reason to suppose
it could not be adhered to. The argument from stability has serious
flaws as well: it was shown that Rawls’ principles would probably be
seen as calling for sacrifices, just as utilitarianism might be, and hence
that both would have some trouble eliciting popular support. It was
also argued that utilitarianism is not significantly more difficult to
understand or argue for than Rawls’ principles, and so not less likely
to command allegiance on those grounds. In addition we questioned
whether Rawls’ principles would be psychologically more reassuring
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than utilitarianism for members of society. Finally, we inspected
Rawls’ and Gauthier’s argument against Harsanyi’s attempt to derive
utilitarianism from an original position, and saw that it seemed an-
swerable, even though Harsanyi’s own project is handicapped by lack
of an acceptable method for making interpersonal comparisons of
utility.

Rawls’ book has revolutionized contemporary discussions of poli-
tical theory; it seems likely to be the most profound work in the
field to be published in this century. His extended argument against
utilitarianism has raised important new issues and forced us to exam-
ine the old ones from a new perspective. But contrary to what many
critics have supposed, the argument does not appear to ring the death-
knell for utilitarianism; defenders of that theory, and those of con-
tractarianism, must feel that the battle is far from over.*!
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Rawls and Marx

Joseph P. DeMarco
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INTRODUCTION

John Rawls’ almost immediate success with A Theory of Justice sug-
gests that he is able to articulate some beliefs about justice important
in contemporary Western social and political thinking. He does this
by taking a position within the social contract tradition which has
had great importance as a foundation of political thoughts, in a way
that seems to support current demands for equal opportunity and for
greater economic equality. His work is meant as a challenge to basic
patterns of institutional life, but the standards he sets are not out of
line with some fundamental predispositions in Western societies. His
position is basically individualistic; he is not a radical egalitarian—in-
stead he is theoretically willing to tolerate even wide economic and
social inequalities. His call for equal liberty is restricted to political
liberties, and his demand for full equal opportunity is somehow seen
by him as consistent with predictable disabilities in initial life pros-
pects accruing from basic class differentiations.! Of course, these
concessions are not to be viewed as a commitment to basic patterns
of social and economic inequality; his clear intent is to force such in
equalities into a position in which they carry the burden of proof. A
defense of inequality must include everyone—it is only in mutua
penefit through greater efficiency that inequalities become tolerable
Rawls taps dominant sentiments: productive efficiency and individua
self-concern are essential ingredients of his theory.
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