Distributive and Retributive Desert in Rawls

Jake Greenblum

John Rawls rejects prejusticial conceptions of distributive desert on the
grounds that such conceptions are immoral and impractical.! Prejusticial under-
standings of desert claim that desert can be understood prior to and independently
of justice in social institutions, and take legitimate desert claims to provide
standards for evaluating social arrangements. Some philosophers have interpreted
Rawls’s rejection of distributive desert as extending more broadly to all prejusti-
cial moral concepts, in particular retributive desert. For instance, Michael Sandel
(following a line of thought of Robert Nozick’s) has argued that contrary to
Rawls’s explicit discussion of desert, Rawls is in fact committed to rejecting
retributive desert; the bases (or grounds) for distributive desert are in fact the same
bases of retributive desert.” Therefore, insofar as retributive desert is part of our
commonsense moral outlook, the worry is that Rawls commits himself to a
position too far removed from our considered moral convictions. In response to
Sandel and other critics, Samuel Scheffler has argued that at least some of Rawls’s
reasons for rejecting a prejusticial notion of distributive desert do not commit him
to further rejecting a prejusticial notion of retributive desert.* Rawls, Scheffler
claims, can reasonably and consistently endorse an asymmetrical account of
desert; Rawls’s attitude toward desert is therefore not as radical as it may initially
seem.* More recently, two philosophers have renewed the argument against
Rawls’s asymmetrical treatment of desert. Eugene Mills indirectly does so
through challenging Scheffler’s interpretation and defense of Rawls,” while
Jeffrey Moriarty directly attacks Rawls; because, contra Rawls, prejusticial
distributive desert can be made sense of, Rawls fails to substantiate desert
asymmetry.°

In this article, I examine and criticize the tenor of these discussions of Rawls.
I think both camps—the opposing camp (Sandel, Nozick, Mills, Moriarty), and
the supporting (Scheffler)—incorrectly assess how Rawls understands the rela-
tionship between justice and desert. Yet I share something important with Schef-
fler’s view. I take Rawls to be correct in maintaining that distributive and
retributive justice are asymmetrical; in this sense, my view is a supporting one.
Justice ought not to be conceived as the satisfaction of legitimate desert claims,
with distributive justice rewarding economic desert claims and retributive justice
answering punitive desert claims. However, I argue that even though this asym-
metry holds, Rawls is committed to rejecting prejusticial retributive desert, just as
he rejects prejusticial distributive desert; in other words, he is committed to
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endorsing desert symmetry. It is this last claim that positions me against Scheffler,
and in agreement with those in the opposing camp. But unlike those in the
opposing camp, who see the rejection of retributive desert as spelling disaster for
Rawls’s view, I see this rejection as an asset; Rawls’s symmetry of desert is
attractive and defensible.

I want to emphasize that this paper is about Rawls’s thoughts on desert and
about where I think those writing on Rawls’s view of desert have gone wrong. Of
these writers, I focus most extensively on Scheffler because I think he has done
most in attempting to flesh out Rawls’s comments on desert.’

I proceed as follows. Section One outlines Rawls’s rejection of prejusticial
distributive desert and Scheffler’s interpretation of his asymmetrical position.
Section Two discusses several problems for Scheffler’s account. In Section Three
I argue that Rawls’s position requires him to reject retributive desert and that,
independent of this symmetry, Rawls’s later views on liberalism further commit
him to rejecting retributive desert as a public justification for punishment. Finally
I briefly mention how an appropriately liberal justification might look.

Section One

Desert plays a central role within some accounts of justice in social institu-
tions. According to these accounts, justice exists when persons are treated in
accord with their desert, where each desert claim has a corresponding desert base
or relevant fact about the person in virtue of which they are deserving. “Desert,”
Joel Feinberg says, “is a moral concept in the sense that it is logically prior to and
independent of public institutions and their rules.”® Desert, as some have put it, is
prejusticial. It provides the standard that determines the justice of institutional
arrangements. Entitlement-centered conceptions, by contrast, claim that institu-
tions and practices establish conditions which set the standard for legitimate
claims.’ Just systems are those which distribute benefits to individuals and groups
who meet the entitlement generating criteria set out by the institutions. These two
versions of justice can differ in their evaluation of social institutions. If a system
publicly guarantees the members of an ethnic minority inferior health care, which
it then delivers, it is just according to the entitlement-centered conception.
However, if, from the standpoint of the desert-centered conception, the members
of the minority were taken to deserve better treatment, this system would be
deemed unjust.

It is worth briefly mentioning that Rawls can reject the desert-centered notion
of distributive desert while refraining from endorsing a purely institutional theory
by claiming that people deserve whatever just institutions dictate that they should
receive, not whatever actual institutions dictate. Thus, as long as Rawls rejects
prejusticial desert and defines desert in terms of just institutions and not vice
versa, then he is not bound to endorse a purely institutional theory.'” This is
evident from the fact that by defining desert postjusticially, it would be possible to
criticize actual institutions on the grounds that they have failed to act in accor-
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dance with justice, even as they uphold their entitlement claims at the same time."?
Furthermore, the idea of postjusticial desert allows us to maintain the distinction
between desert and entitlement, which purely institutional theories are criticized
for conflating. Hence rejecting prejusticial desert does not entail upholding a
purely institutional view.'

So, then, what reasons does Rawls have for rejecting prejusticial desert? In
Section 17 of A Theory of Justice, Rawls’s initial rejection of desert is situated
within a larger discussion of why the “difference principle” is an egalitarian
principle of distributive justice."

There is a natural inclination to object that those better situated deserve their greater
advantages whether or not they are to the benefit of others. At this point it is necessary to
be clear about the notion of desert. It is perfectly true that given a just system of cooperation
as a scheme of public rules and the expectations set up by it, those who, with the prospect
of improving their condition, have done what the system announces that it will reward are
entitled to their advantages. In this sense the more fortunate have a claim to their better
situation; their claims are legitimate expectations established by social institutions, and the
community is obligated to meet them. But this sense of desert presupposes the existence of
the cooperative scheme; it is irrelevant to the question whether in the first place the scheme
is to be designed in accordance with the difference principle or some other criterion.

Perhaps some will think that the person with greater natural endowments deserves those
assets and the superior character that made their development possible. Because he is more
worthy in this sense, he deserves the greater advantages that he could achieve with them.
This view, however, is surely incorrect. It seems to be one of the fixed points of our
considered judgments that no one deserves his place in the distribution of native endow-
ments, any more than one deserves one’s initial starting place in society. The assertion that
a man deserves the superior character that enables him to make the effort to cultivate his
abilities is equally problematic; for his character depends in large part on fortunate family
and social circumstances for which he can claim no credit. The notion of desert seems not
to apply to these cases. Thus the more advantaged representative man cannot say that he
deserves and therefore has a right to a scheme of cooperation in which he is permitted to
acquire benefits in ways that do not contribute to the welfare of others.'*

In the second paragraph of this passage, Rawls makes the following claims. He
simply takes it as an uncontroversial fact that no one deserves his place in the
distribution of native endowments. This means that no one deserves his natural
traits relative to others. As a result of this fact, better situated persons cannot argue
that they deserve greater economic advantages solely because of their position in
the distribution. Also, because those who are better situated do not deserve their
place in the distribution of traits, their position within the natural distribution does
not generate a right to the establishment of institutional structures that give
persons who possess those traits special advantages."

Rawls continues his argument against basing distributive justice on claims of
desert in Section 48:

The precept which seems intuitively to come closest to rewarding moral desert is that of
distribution according to effort, or perhaps better, conscientious effort. Once again,
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however, it seems clear that the effort a person is willing to make is influenced by his
natural abilities and skills and the alternatives open to him. The better endowed are more
likely, other things equal, to strive conscientiously, and there seems to be no way to discount
for their greater good fortune. The idea of rewarding desert is impracticable.]6

The main idea here is that rewarding desert understood simply as rewarding effort
(i.e., where effort is desert’s base) is problematic because the capacity to exert
effort depends on facts over which individual persons have no control. Most
obviously, effort depends on natural abilities; but it also depends on social cir-
cumstances. For example, persons who possess the natural traits required to
become philosophers will most likely only draw upon these traits if being a
philosopher is seen as a good, if there is a market rewarding philosophers for their
efforts, if there is an educational system enabling them to adequately develop their
capacities, if they are raised in the right family circumstances, and the like. Given
these facts, there is no practical way to determine where effort begins and con-
tingent circumstances end.'”

All of this is to say that Rawls rejects prejusticial desert, the idea that desert
is meaningful and legitimate outside of and prior to a just social and economic
scheme. If desert were going to be prejusticial then it would likely have to rely
on something presocial like one’s position in the distribution of natural endow-
ments or personal effort. In rejecting these, Rawls leads us to believe that
desert cannot be prejusticial. Instead, if desert is to be made legitimate, the only
possibility is a postjusticial sort of desert; recall Section 17°s comments
on how desert claims are satisfied when just institutions deliver what they say
persons or groups are expected to receive; desert must ride piggyback on just
institutions.

Some philosophers have interpreted Rawls as rejecting all prejusticial moral
concepts. For example, T. M. Scanlon finds Rawls’s arguments against prejusticial
distributive desert so convincing that he simply assumes they apply to retributive
desert as well."® Michael Sandel, who is much less sympathetic to Rawls’s philo-
sophical project than Scanlon, also thinks the arguments Rawls presents against
prejusticial desert in the context of distribution generalize to retributive desert.
Sandel argues that because Rawls denies that persons deserve their natural traits,
talents, and characters, and thus any benefit these incur, he is also committed to the
position that persons’ traits, and so on, cannot legitimately incur harm either.” I
will call this kind of concern the “Symmetry worry.”*® The worry is that Rawls’s
arguments against prejusticial distributive desert commit him to a rejection of
prejusticial retributive desert, and indeed to rejecting any prejusticial conception
of desert.

Scheffler finds the Symmetry worry troubling. I say this because Scheffler
thinks that if Rawls is subject to the Symmetry worry, that is, committed to
rejecting all prejusticial desert, then Rawls’s position on desert is simply too far
removed from our considered moral judgments.’' Desert judgments, and by exten-
sion responsibility judgments, are part of our fundamental moral landscape and
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we should be extremely wary in accepting any argument that would undermine
such a core moral feature of our lives.

What is Scheffler’s plan of action? Scheffler argues that Rawls’s rejection of
prejusticial distributive desert can be derived from more independent premises
than the ones at issue in Nozick’s symmetry worry. Scheffler finds these premises
in Rawls’s second passage on desert discussed above, Section 48, where Rawls
mentions at least three salient facts. First, persons’ productive capacities depend
on the contribution of others. Second, the economic values that correspond to such
capacities are socially determined in that they depend on the number of people
with similar capacities and the “needs, preferences, and choices of others.”?
Third, peoples’ aspirations for economic benefits are dependent on one another,
for any assignment of material gains to one person or group has material impli-
cations for others.”?* It is then incoherent to speak of prejusticial distributive
desert, and, a fortiori, this idea lacks normative force. Scheffler contrasts these
points to Rawls’s comments on asymmetry in the same section.” Rawls writes,

No doubt some may still contend that distributive shares should match moral worth at least
to the extent that this is feasible. They may believe that unless those who are better off have
superior moral character, their having greater advantages is an affront to our sense of
justice. Now this opinion may arise from thinking of distributive justice as somehow the
opposite of retributive justice. It is true that in a reasonably well-ordered society those who
are punished for violating just laws have normally done something wrong. This is because
the purpose of criminal law is to uphold basic natural duties, those which forbid us to injure
other persons in their life and limb, or to deprive them of their liberty and property, and
punishments are to serve this end . . . Thus a propensity to commit such acts is a mark of
bad character, and in a just society legal punishments will only fall upon those who display
these faults.

It is clear that the distribution of economic and social advantages is entirely different.
These arrangements are not the converse, so to speak, of the criminal law, so that just as the
one punishes certain offenses, the other rewards moral worth. The function of unequal
distributive shares is to cover the costs of training and education, to attract individuals to
places and associations where they are most needed from a social point of view, and so
on . .. To think of distributive and retributive justice as converses of one another is com-
pletely misleading and suggests a different justification for distributive shares than the one
they in fact have.”®

Here Rawls claims the criminal law and just distributions of shares are qualita-
tively distinct because they have different aims. The criminal law aims to uphold
natural duties. We can make sense of the idea that individual criminals behave
immorally even in the absence of laws. However, the aim of a just distributive
scheme is not to reward persons for moral goodness but rather to shape society in
a desirable way. This is evident from Rawls’s rejection of prejusticial distributive
desert. Since we cannot make sense of the idea of individual distributive desert, we
cannot justify a system on the grounds that it rewards such desert. Thus individu-
als cannot say that on the basis of some natural trait or effort that they deserve
some amount of income or distributive share. We must instead understand desert
postjusticially. Persons can only demand a particular share when this coheres with
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what goods just institutions publicly announce they will deliver. According to
Rawls, economic inequalities are ultimately justified, not because of those indi-
viduals’ traits or characters, but because the inequalities benefit the least advan-
taged in society (although, it should be noted, this paper’s argument does not rest
upon one’s acceptance of the difference principle). Thus, Rawls’s arguments for
retributive and distributive justice rely upon different premises to establish differ-
ent conclusions; the former cites a moral standard independent of justice, the latter
does not. This asymmetry makes Scheffler conclude that Rawls’s theory “takes an
asymmetrical attitude towards the role of desert in the distributive and retributive
contexts.”?’

Section Two

I now turn to some problems for Scheffler’s account. Recall the Symmetry
worry. If Rawls thinks that the traditional bases for desert, one’s position in the
distribution of native endowments or one’s type of character, need be deserved “all
the way down,””® then Rawls’s attempt to maintain the asymmetry between dis-
tributive and retributive desert appears to fail. For if, as a result of an undeserved
base (e.g., one’s place in the natural lottery), a person violates another’s rights,
then it would seem this violator cannot deserve punishment. Note that the Sym-
metry worry stems from Rawls’s idea that because persons do not deserve their
position within the distribution of natural traits, they therefore do not deserve any
treatment (whether distributive or punitive) based on those traits. Scheffler’s
response to the Symmetry worry is that “Rawls may perhaps have yielded to the
temptation to offer an argument that was too strong for his own purposes.”® In
other words, Scheffler treats the Symmetry worry as completely valid. Scheffler
then goes on to defend Rawls’s asymmetry by way of Section 48. There, Rawls
offers a different kind of argument against prejusticial desert than Section 17°s
concerning the natural lottery.

There are at least two problems with Scheffler’s move. The first is that his
motivation is misguided. Rawls never makes the argument that the Symmetry
worry attributes to him, namely that all the bases for desert must themselves be
deserved. If Rawls made this argument, he would be making a very general
argument and thus be taking controversial sides on, among other things, issues in
metaphysics. For instance, his argument would imply that that no one deserves his
or her traits or character because of properties that causally determine traits and
characters.*® However, the scope of Rawls’s argument is narrower than the Sym-
metry worry suggests: “It seems to be one of the fixed points of our considered
judgments that no one deserves his place in the distribution of native endow-
ments.”*! This is a claim about the moral import of differences in people’s talents.
Rawls’s concern is here limited to persons’ relative positions in hierarchies of
talent; he is not concerned with the relationship of persons’ talents to the under-
lying structures of reality. He is saying, for instance, that no one deserves to be
more intelligent or ambitious than anyone else, because persons cannot claim
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credit for natural facts about themselves, nor for how those facts are valued (e.g.,
that intelligence is a virtue). Therefore the Symmetry worry, which includes
substantive commitments on metaphysical issues, is ill-founded because it is too
general in scope. Once we are clear about the import of Rawls’s discussion of
desert and native endowments, we will see that Scheffler need not give up on
Section 17’s argument.

One might however push the Symmetry worry harder by pointing out Rawls’s
comments about the moral arbitrariness of the natural lottery’s outcome.*> Doesn’t
this indicate that Rawls thinks all talents and vices are morally vacuous concepts?
So, deeply metaphysical or not, isn’t Rawls’s position subject to the Symmetry
worry, hence making Rawls a defender of a radical view on moral responsibility
(namely, rejecting it)? To see how Rawls is not endorsing a radical view, it is
important to remember the context of Rawls’s discussion of the natural lottery.
The main idea is that people are not entitled to a certain distributive sum or
institutional scheme that favors them based on their talents. Rawls does not
suggest however that the talented not benefit. By extension, it would then seem
that people are not entitled to a certain punishment or institutional scheme that
punishes based on their vices. Likewise, this does not imply that punishments are
not meted out to the vicious. So like persons in an efficient economy who benefit
from their talents, a just legal system punishes wicked characters. The key point is
that what makes a distributive sum or institutional scheme just is not giving
individuals their deserts, but rather adherence to the difference principle. By
extension, what makes a punishment or punitive institutions just is not giving
criminals their deserts, but rather adherence to some other principle (to be
explained later).*® Talents and vices are morally arbitrary in the sense that they do
not generate certain kinds of rights, like to a certain monetary sum or a particular
kind of punishment. This does not mean we should refrain from morally respond-
ing to the gifted or vicious as responsible agents. We can praise or blame, but such
attitudes do not determine the sum of distributive shares, the type or amount of
punishment, nor whether the share or punishment is just. I repeat, Rawls is not
subject to the Symmetry worry, which seems at least in part motivated by a fear
that Rawls’s view is too radical; it is radical because it requires withholding praise
and blame for the talented and wicked, or eschewing the idea of moral responsi-
bility. As far as I can see, nothing Rawls says suggests he is radical in this sense.

Still though, this is not yet to say that Scheffler’s general aim, to defend
Rawls’s purported asymmetry between distributive and retributive desert, fails.
However, I do think Scheffler fails to substantiate the grounds for an asymmetry
of desert. Recall that in Section 48 Rawls mentions three key premises. People’s
productive capacities depend on others, the corresponding economic values of
these capacities are socially determined, and people’s aspirations are dependent
on others. Rawls concludes that the idea of prejusticial distributive desert is
incoherent and therefore illegitimate. In the same section, Rawls also mentions
retributive justice. He argues that by virtue of the fact that criminal acts would be
wrong even in the absence of legal institutions, retributive and distributive justice
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are asymmetrical. Retributive justice seeks to punish persons as individual viola-
tors of natural duties, while distributive justice does not aim to reward persons as
individual upholders of natural duties. Scheffler infers from this asymmetry that
Rawls’s theory is not committed to rejecting prejusticial retributive desert. And I
agree. But it does not follow that Rawls is committed to accepting prejusticial
retributive desert either.** Scheffler certainly never gives us any reason to interpret
Rawls as endorsing prejusticial retributive desert. Rawls is instead merely com-
mitted to a prejusticial understanding of wrongdoing. We have an idea of wrong-
doing that need not presuppose justice and legal rules. However, a prejusticial
understanding of wrongdoing does not entail a conception of prejusticial retribu-
tive desert. For instance, one could hold that wrongdoing consists in violations of
natural right while simultaneously claiming that wrongdoers only deserve pun-
ishment in virtue of just penal institutions.

Section Three

The question now is: Are there grounds that commit Rawls to rejecting
prejusticial retributive desert? I think there are and for two reasons, the first of
which is based on Section 17’s argument, which Scheffler’s interpretation pre-
vents him from employing. Understood properly, Section 17 claims that no one
deserves his place within the distribution of native endowments. For instance, no
one deserves to be smarter than others or have a more industrious disposition than
others. Again, this does not mean that persons cannot receive benefits on the basis
of their possession of such traits. A smart person can secure desirable employment
limited to those with a high degree of intelligence and can legitimately receive the
benefits of an academic career. Rawls’s point is simply that being smarter does not
entitle one to a certain distribution of benefits. “Differences in natural talents by
themselves are not a reason for any pattern of distribution.”*

Although Rawls clearly has only distributive desert in mind when discussing
native endowments in Section 17, I think the same point equally applies in the
retributive context. That is, no one deserves traits we would usually classify as
vicious, like being naturally insensitive to others’ suffering or more prone to
violence than others. Again, this follows from the claim that no one deserves his
place in the distribution of natural endowments. But if no one deserves to be
crueler or less sensitive than others, then likewise it is not possible to make a claim
to punishment based solely on the fact that one has broken the law because they
are crueler or less sensitive. It is worth mentioning that we reach the same
conclusion when we substitute choice for native endowment. For surely, persons’
characters influence their choices.*® So because persons do not deserve their
characters, it is not possible to base a claim to punishment, based solely on the fact
that they are the type of person who would choose to break the law. In either case,
undeserved native endowments and characters make prejusticial retributive desert
morally inappropriate.®’
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The following objection might now be raised: How is what I am saying
different than the Symmetry worry? Am I not also interpreting Rawls as saying
that people do not deserve some treatment (say, punishment) unless they also
deserve the underlying desert base (say, viciousness)? Here it bears mention that
I am not saying we must totally reject the concept of desert because it cannot be
deserved all the way down. Instead, following Section 17, I think we should reject
features of a conception of desert when they make desert incongruent with our
considered judgments, and accept them when they make desert congruent. When
desert is understood prejusticially, that is, according to native endowment or
effort, it seems evident it does not cohere with our judgments; thus, we should
reject it. Because individual persons cannot claim credit for their native endow-
ments or the circumstances in which they were raised, they do not deserve things
based on their endowments or circumstances. However, when desert is understood
postjusticially, I think it should be accepted. People do truly seem to deserve the
distributive share just institutions promise them. The legitimacy of a given desert
claim follows from whether it accords with just institutions. And what makes
economic institutions just, according to Rawls, is their conformity with the two
principles of justice (again, my article does not hinge on endorsing these prin-
ciples). Furthermore, it seems that because our considered moral judgments
demand employing the idea of moral responsibility, we cannot completely reject
the idea of desert to which responsibility is fused. Thus, even if we really are
metaphysically determined, it is one of our fixed points of consideration that we
hold each other morally responsible, that we believe individual persons deserve
certain kinds of treatment. The task left to us is forming a conception of desert that
does not run afoul of our other commitments, such as the belief that natural
endowments are undeserved by their bearers. Rawls’s postjusticial desert does just
this. Thus, I think Rawls is committed to desert symmetry insofar as his reasons
for rejecting prejusticial distributive desert equally move us to reject prejusticial
retributive desert. However, contra Sandel and other critics, I have argued that
desert symmetry does not entail rejecting commonsense moral judgments in favor
of a radical thesis about metaphysics or personal responsibility. The Symmetry
worry then fails because there simply is no cause for worry.

My second reason for thinking Rawls would reject prejusticial retributive
desert is more political in orientation. Often, the concept of retributive desert does
not merely designate the trivial claim that only the guilty can be legitimately
punished, but also the fact that punishing the guilty, defined as coercively infring-
ing criminals’ basic rights and liberties as a response to wrongdoing, constitutes
some intrinsic good.*® Briefly examining Rawls’s understanding of public reason
can help us determine whether Rawls’s later political theory allows for the concept
of retributive desert, understood as a moral debt that can only be paid through
making criminals suffer, to contribute to the political justification of punishment.
It should be noted that the answer to this question is not based on Rawls’s own
explicit remarks about retributivism in his later political theory, for he has none.
Instead, I am applying some of his later thoughts to the question of retributivism.
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In “The Idea of Public Reason Revisited,” Rawls says, “The idea of
public reason specifies at the deepest level the basic moral and political values
that are to determine a constitutional democratic government’s relation to its
citizens and their relations to one another.”* This kind of reason is public in
three ways:

As the reason of free and equal citizens, it is the reason of the public; its subject is the public
good concerning questions of fundamental political justice, which questions are of two
kinds, constitutional essentials and matters of basic justice; and its nature and content are
public, being expressed in public reasoning by a family of reasonable conceptions of
political justice reasonably thought to satisfy the criterion of reciprocity.40

Now, the idea of the reasonable and the criterion of reciprocity are linked, and this
link is worth highlighting. Citizens are reasonable when they view each other as
free and equal and are prepared to propose and subject themselves to fair terms of
cooperation. The criterion of reciprocity is met when citizens propose those terms
with the aim that other citizens can also reasonably accept them.*' This means that,
given the fact of reasonable pluralism or the idea that society is composed of
persons endorsing an array of comprehensive doctrines, the criterion of reciproc-
ity can be met only when citizens express their fundamental political views in
terms they expect other citizens who share different comprehensive views could
reasonably endorse; the body of these organized views is what Rawls means by the
family of reasonable conceptions of political justice. As such, the criterion of
reciprocity is a criterion of good will and thus presupposes an array of competing,
yet reasonable, political conceptions.*?

Because punishment deprives persons of their liberty, and liberty is clearly
one of the deepest political values of a liberal society, it seems correct to maintain
that punishment is a matter of basic justice.* Basic justice concerns the “structure
that specifies and secures citizens’ equal basic rights and liberties and institutes
just political procedures.”* The question I would like to now ask is: Could
reasonable citizens sincerely invoke the idea of prejusticial retributive desert
(defined again as a moral debt with a corresponding prima facie duty to make
criminals suffer) in justifying punishment? Put more formally: Does the idea of
retributive desert meet the criterion of reciprocity and is this idea sufficient
justification for depriving persons of their basic liberties?*

From the standpoint of public reason, the standpoint of the liberal state
marked by the fact of reasonable pluralism, I think the answer to these questions
is “no.”*¢ I say this because it seems impossible for persons or groups who believe
retributive desert is sufficient reason to incarcerate criminals to express this idea to
persons or groups who do not share this belief in terms they can reasonably be
expected to endorse.*’*® If this is the case, then advocates of retributive desert must
confine these beliefs to what Rawls calls the background culture, the space of civil
society where persons can pursue their comprehensive doctrines without needing
to further meet the criterion of reciprocity.*
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If, then, retributive desert cannot be the public justification for punishment,
what would a public justification look like? I think Rawls provides us with some
hints in the section entitled “The Rule of Law” in A Theory of Justice. There Rawls
argues for what he calls Hobbes’s thesis.*® This thesis is that even in a well-
ordered society where persons share a common sense of justice citizens may
nevertheless suspect that others are not doing their part, thus causing the society
to break down. An authorized public and judicial interpretation of rules or laws is
established to circumvent such social decay through coercively and uniformly
enforcing a set of penalties. “By enforcing a public system of penalties govern-
ment removes the grounds for thinking that others are not complying with the
rules.”" This is a forward-looking type of justification. Punishment is the tool used
in upholding natural duties and is clearly in direct contrast to retributivism’s
backward-looking type of justification.’> Because rational citizens are presumed to
want others to uphold natural duties so that they can maximize liberty, their
consent for a system of legal punishment is predicated upon the fact that they think
the loss of liberty the punitive system incurs upon them would be less than the loss
they would incur in the absence of such a system.™ And even though Rawls does
not discuss justifications for punishment in Political Liberalism, 1 think this key
premise is one that all rational (and therefore all reasonable) citizens could be
expected to endorse (the premise that free and equal citizens seek to maximize
liberty), and thus it provides us with a standard of public justification for punish-
ment. Citizens can disagree, of course, about the specifics of how to understand
this justification, but it will no doubt limit the range of potential justifications.*
And it bears mention that if the idea of retributive desert is recast as the noncon-
troversial idea that legitimate punishment presupposes criminal guilt, then it does
pass public muster, for surely rational citizens would not consent to a legal system
unless it punished the guilty only.* Still though, this idea is significantly different
from the traditional notion of retributive desert. Just because it is a necessary
requirement that legitimate punishment presupposes guilt does not mean there is
a prima facie good in making criminals suffer. On this revisionist take on retribu-
tive desert, the major justificatory work must lie elsewhere, and it appears that
understanding punishment as the main coercive mechanism upholding the rule of
law serves just this function.

Conclusion

In this article, I have argued, against Samuel Scheffler, that Rawls is com-
mitted to rejecting prejusticial retributive desert. He is so committed for two
reasons. First, Rawls’s argument in Section 17 of A Theory of Justice against
prejusticial distributive desert equally applies in the retributive context. Because
persons do not deserve their place in the distribution of native endowments or their
type of character, they cannot claim certain treatment (whether to receive a certain
distributive share or some punishment) based solely on this place or character.
They must instead invoke other facts, like what justice has given them a legitimate
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expectation to receive. Second, Rawls is committed to rejecting retributive desert
understood as a public justification for punishment. This is because retributive
desert, understood as a moral debt that gives sufficient reason to impose punish-
ment, cannot be expressed in these terms while at the same time being reasonably
expected to gain assent from a polity marked by the fact of reasonable pluralism.
By contrast, a theory of punishment can gain assent when it is based on Hobbes’s
thesis. This is so because crime threatens to undermine the laws safeguarding
liberty, a value all rational citizens seek to maximize. When punishment is justi-
fied as the mechanism that upholds and restores law, it is expressed in terms
citizens from all reasonable comprehensive doctrines can endorse.

I would like to warmly thank Linda Radzik and R.J. Leland for being so generous
and helpful in their comments on earlier drafts of this paper, as well as Tim
Aylsworth, T.J. Kasperbauer, and David Wright for their insightful suggestions
and camaraderie. Also, thanks to two anonymous referees for their extremely
helpful comments on an earlier draft.
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