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I. Whereas certain behavior may not seem to be pervasive or to qualify as sexual harassment, you may be in for an unpleasant surprise, as courts view the behavior in context.
   
A pattern is not needed if the message informs women that they are not valued in the workplaces or if it creates a barrier to full participation. Messer v. Fahnestock & Co., 2008 WL 4934608 (E.D.N.Y.) (repeated remarks about the plaintiff’s body parts, inferences that she is a prostitute); Schiano v. Quality Payroll Systems, 445 F. 3d 597 (2nd Cir. 2006) (vice president told woman she was “sleeping with the wrong employee” if she wanted a raise). Borski v. Staten Island Rapid Transit, Slip Copy 2006 WL 3681142; Petrosino v. Bell Atlantic, 385 F.3d 210 (2d Cir. 2004);  Haugerud v. Amery School Dist., 259 F.3d 678, 692-96 (7th Cir. 2001) (male custodians told not to assist female; supervisor questioned plaintiff’s ability and the ability of women to do the job; plotted to give her job to a male; increased duties to make her quit; withheld necessary assistance; hid tools necessary to do her job) Little v. National Broadcasting Co., Inc., 210 F.Supp.2d 330, 390+ (S.D.N.Y. 2002); Anagnostakos v. N.Y.S. Div. of Human Rights, 846 N.Y.S.2d 798 (3rd Dept. 2007) (employer called waitress a “ya-ya” (Greek term for grandmother), encouraged her to retire because of her age and refused to allow her to dress as the younger waitresses did); Brown v. Orange and Rockland Utilities Inc., 954 F.Supp.2 382 (S.D.N.Y. 2009); Williams v. New York City Housing Authority, 154 F.Supp.2d 820, 823 (S.D.N.Y. 2001) (racist sign – noose – and racial remarks of physically intimidating nature may take place of physical assault); Howley v. Town of Stratford, 217 F.3d 141, 154 (2nd Cir. 2000)(a single instance of severe verbal abuse by a co-firefighter, loudly berating a female coworker, including charging her with gaining her position through sexual favors, in front of a group of employees, some of whom were her subordinates, held sexual harassment; nonsexual conduct, including spreading rumors about victim’s lack of concern for firefighters’ safety, also recognized as harassment); Schwapp v. Town of Avon, 188 F.3d 106 (2nd Cir. 1997) 10 (demeaning racial references to African-Americans in the presence of plaintiff and outside his hearing and 2 references to other minority groups in 20 month tenure; supervisor told police officer not to be “so sensitive”).    Favoritism may constitute sexual harassment if the practice is widespread.  Miller v. Dept. of Corrections, 36 Cal.4th 446, 30 Cal.Rptr.3d 797, 115 P.3d 77 (2005). (When such sexual favoritism in a workplace is sufficiently widespread it may create an actionable hostile work environment in which the demeaning message is conveyed to female employees that they are viewed by management as ‘sexual playthings' or that the way required for women to get ahead in the workplace is by engaging in sexual conduct with their supervisors or management.) If the offensive conduct is done publicly, or by a high-level employee, or in a manner in which it cannot be misconstrued, then one or two incidents of low-level conduct may create liability.  Gonzalez v. Police Com’r Bratton, 2000 WL 1191558 at 11 (S.D.N.Y. 2000); Hafford v. Seidner, 183 F.3d 506, 513 (6th Cir. 1999) (racial harassment); Father Belle Community Ctr. v. New York State Div. of Human Rights, 221 A.D.2d 44, 642 N.Y.S.2d 739, 748-49 (4th Dept.. 1996); Bryson v. Chicago State University,  96 F.3d 912 (7th Cir. 1996).  Even harassing remarks made outside the plaintiff’s presence may be germane to a hostile work environment claim.  See Leibovitz v. New York City Transit Auth., 252 F.3d 179, 190 (2d Cir.2001). 
The employer may perceive that language or actions may not constitute sexual harassment either because the subject conduct is not, in their view, pervasive or severe enough.  Those “strict constructionists” should be advised that the “reasonable woman” standard is whether a “reasonable woman” would consider the behavior sufficiently severe or pervasive to alter conditions of employment or create a hostile, intimidating work environment, McDonough v. Cooksey, 2007 WL 1456202 (N.J).  This interpretation may not provide cover.  For instance, the Second Circuit Court of Appeals in New York has narrowed that decisive factor further to whether “a reasonable person who is the target of discrimination” would consider it pervasive or severe, or a hostile environment.  Richardson v. NYS Department of Corrections, 180 F.3d 426, 436 (2000).  

Supervisors are held to a higher standard than non-supervisors.  Karibian v. Columbia University, 14 F.3d 773, 777, 779 (2d Cir. 1994); Pierce v. Commonwealth Life Ins., 40 F.3d 796 (6th Cir. 1994).  Petty slights or trivial inconveniences, however, will not result in liability for sexual harassment.  Williams v. New York City Housing Authority, 872 N.Y.S.2d 27 (1st Dept. 2009).  
In workplaces such as prisons, hospitals, psychiatric facilities, hotels, dance clubs and bars, the employer may be tempted to claim that it does not control the alleged harassers and that otherwise illegal conduct is part and parcel of the environment, but no case has ever condoned such a concept.  See, e.g., Turman v. Turning Point of Central California Inc., 2010 DJDAR 19101 (Nov. 23, 2010). The notorious “Seinfeld” case, in Lyle v. Warner Bros. Television Prods., 38 Cal.4th 264 (2006), may be distinguished in that no harassment had been directed directly at the plaintiff female writer’s assistant, and the very purpose of the office in which sexual innuendoes were bandied about was to create scripts that featured adult themes.  
II. Have a clear, well-publicized policy that is promulgated through training and that tolerates no discriminatory conduct. Baldwin v. Blue Cross/Blue Shield of Alabama, 480 F.3d 1287, 1303 (11th Cir. 2007); Smith v. American Intern Group, Inc., 2002 WL 745603 (S.D.N.Y.) at p. 6-7; Wahlstrom v. Metro-North Commuter Railroad Co., 89 F.Supp.2d 506, 523-24 (S.D.N.Y. 2000); Carrasco v. Lenox Hill Hospital, 2000 WL 520640 (S.D.N.Y.) at p. 10.   The policy should provide alternate avenues for persons to lodge complaints and should encourage them to do so.  Vinson v. Meritor Savings Bank.  An effective policy must also require a supervisor to report incidents of sexual harassment.  Thornton v. Federal Express Corp., 530 F.3d 451, 456 (6th Cir. 2008), quoting Clark v. United Parcel Service, Inc., 400 F.3d 341, 349-50 (6th Cir. 2005).  Cf. Distasio v. Perkin Elmer Corp., 157 F.3d 55 (2nd Cir. 1998).  Training, guarantees against retaliation and prompt, thorough investigation are required, or the existence of an ineffective policy will be easily detected.  Mancuso v. City of Atlantic City, 193 F.Supp.2d 789 (D. N.J. 2002).  Failure to attend training may be grounds for discipline up to and including termination.  Harris v. Dept. of Educ. of the City of New York, 67 A.D.3d 492, 890 N.Y.S.2d 11 1st Dept. 2009).  However, fabrication of a complaint is not protected and should draw a commensurate penalty.  Joaquin v. City of Los Angeles, No. B226685, California Court of Appeal (January 23, 2012).
III. You must set the proper tone of mutual respect in the workplace.  This can be accomplished through role modeling, staff meetings, counseling where appropriate, discipline where warranted.  Assigning people to attend training, requiring follow-up training
 on a periodic basis and giving it great weight in staff discussions also send the right message. U.S. EEOC v. Continental Airlines, not reported in F.Supp.2d, 2006 WL 14510, 97 Fair Empl.Prac.Cas. (BNA) 304, N.D.Ill., January 03, 2006 (NO. 04 C 3055); Wyatt v. Hunt Plywood Co., 297 F.3d 405, 410 (5th Cir. 2002) (employer held regular staff meetings on sexual harassment); Reed v. Cedar County, 474 F.Supp.2d 1045, N.D.Iowa, February 08, 2007;EEOC, v. Lutheran Medical Center, not reported in F.Supp.2d, 2003 WL 21999600 E.D.N.Y. 2003 (record $5.5 million settlement remedied in part by mandatory training); Kohler v. Inter-Tel. Techs., 244 F.3d 1167, 1181-82 (9th Cir. 2001) (mandatory training).   Part of setting the tone requires consultation with the Affirmative Action and Labor Relations functions as soon as an issue arises. Brunson v. Bayer Corp., 237 F.Supp.2d 192, 196 (D.Conn. 2002); Varner v. National Super Markets, Inc., 94 F.3rd 1209, 1213 (8th Cir. 1996).  An organization that hires, or rehires an employee knowing that he has been accused of sexual harassment by multiple female co-workers has no defense if that worker continues his illegal and offensive conduct.  Cf. EEOC v. California Psychiatric Transitions, 1:06-cv-01251-OWW-GSA (E.D. Ca.2009) (quoting EEOC San Francisco District Director Michael Baldonado),or if a Vice President responds to a complainant by saying he “thought there was nothing wrong with having a sexual relationship with someone at work as long as it was mutually agreed upon ..., that [the employee] was very attractive and ... that she should enjoy herself a little.” Ponticelli v. Zurich American Ins. Group, 262 F.Supp.2d 342 (S.D.N.Y. 2003).   However, if you take part in misconduct or permit it to continue, you are not only sending the wrong message, Bonenburger v. Plymouth Township, 132 F.3d 20, 25 (3rd Cir. 1997); Taylor v. Solis, 571 F.3d 1313 (C.A.D.C. 2009) (supervisor told sexual harassment victim that she, not he, would be disciplined if she complained, and supervisor’s manager warned victim of her “negative behaviors”), but you may also be personally liable, and the N.Y.S. Executive Law Section 17 may not offer shelter from litigation expenses.  Allowing a series of supervisors or co-workers to engage in rude remarks and sexist and racist comments may permit a plaintiff to reach back to the beginning of this conduct as a basis for a suit, even if it is eight years,  Vickers v. Powell, D.C. Cir., No. 06-5016A, (July 6, 2007), or even fourteen years. Drees v. County of Suffolk, Slip Copy, 2007 WL 1875623 (E.D.N.Y.).  It should be of no consolation to believe that certain words are gender-neutral or not directed particularly at women, since these ex-post-facto arguments are typically rejected.  Chavez v. New Mexico, 397 F.3d 826 (10th Cir. 2005)(gender-neutral remarks combined with gender-based physically threatening gestures created a hostile environment); see, e.g., Mary Nelson v. American Apparel Inc., No. BC333028 (Los Angeles Co., Super. Ct.) (executive who used gender-based slurs and sat in meetings in his underwear).   This message is trumpeted when the victim complains, and the investigator inquires of the alleged harasser and, without ever interviewing the victim, supports the discharge of the victim. See, Hill v. Children’s Village, 196 F.Supp.2d 389, 399 (S.D.N.Y. 2002).  A failure to promulgate a policy that exists in name only or to conduct training may constitute grounds for liability and support the notion that it is the policy of the municipality or the agency to perpetuate a policy or custom that violates the principles espoused in case law.  Hill v. Children’s Village, supra; cf. City of Canton v. Harris, 109 S.Ct. 1197, 1203-04 (1989).  The concept of the workplace has expanded, so we must not limit our notion to the four corners of the facility.  See, Ferris v. Delta Air Lines, Inc., 277 F.3d 128 (2d Cir. 2001 (Rome was considered an extension of the workplace for stewardess-victim).  

Human resource professionals often cite the United States Supreme Court’s admonition that Title VII is not a civility code, but obscenity and pornography do not often occur unaccompanied by other conduct, speech or nonverbal behavior that may related to the otherwise non-cognizable but offensive words or acts.  Such terms (e.g., bitch, whore, boy) often are used as labels, and they should not be regarded as prima facie gender-neutral or mere violations of a civility code.  In a court, they may be appended to other, more clearly violative behaviors.  See, e.g., Steiner v. Showboat Operating Co., 25 F.3d 1459 (9th Cir.1994).  The plaintiff, of course, still must pass muster by proving that the discrimination was “because of sex”, but failing to consider the totality of circumstances that the plaintiff had to experience is inadvisable and not in synch with the law.  Furthermore, American popular culture can be highly sexist and offensive, and reasonable people can take justifiable offense at comments that the vulgar among us, even if they are a majority, would consider acceptable.  Gallagher v. Delaney, 139 F.3d 338, 342 (2nd Cir. 1998).  A fortiori, a woman’s sensibility often differs from a man’s, and “[t]he mere fact that men and women are both exposed to the same offensive circumstances on the job does not mean that, as a matter of law, their work conditions are necessarily equally harsh.”  Petrosino v. Bell Atlantic, 385 F.3d 210 (2nd Cir. 2004).  Nonetheless, employers should not treat a man’s complaint about female-on-male sexual harassment less seriously merely because the complainant is male.  See, e.g., EEOC v. Lenscrafters, No. 09-12694 (consent decree for settlement of $192,000 to lab technician E.D. Mich. 2011).  Along the same lines, certain terms in and of themselves signal disrespect and may rise to the level of a hostile environment in the correct context.  For example, in Ash v. Tyson Foods, 190 F. App’x. 924 (2006), the 11th Circuit ruled that calling an African-American “Boy” was not by itself evidence of a hostile environment.  That decision was unanimously reversed by the United State Supreme Court, but upon remand, the Circuit Court reiterated that the terms were merely stray remarks (2010 WL 324490).  This notorious case history provides sad testimony to the fact that many people, including judges, are unable to recognize the gravity of certain language to particular recipients.  “Boy” is a proxy for “Nigger” according to the NAACP Friend of the Court brief.  See http://www.naacpldf.org/files/case_issue/Hithon%20Brief.pdf
IV. You, as Management, may receive adequate notice under the law to mandate an administrative response, even if you think it does not constitute notice.  A complaint need not be made formally in writing.  Ferguson v. Chicago Housing Authority, 155 F.Supp.2d 913, 917(N.D. Ill. 2001).   For instance, graffiti or pornography on walls or posters, have been deemed to be notice, as have egregious incidents occurring in front of several persons.  Ackel v. National Communications, Inc., 339 F.3d 376, 388 (5th Cir. 2003) (specially concurring); Farpella-Crosby v. Horizon Health Care, 97 F.3d 803, 806-07 (5th Cir. 1996);Harris v. L&L Wings, 132 F.3d 978 (4th Cir. 1997).  Gender-specific vulgarity may serve as notice to the employer that a hostile environment exists.  See, e.g., Reeves v. C.H. Robinson Worldwide, Inc., 594 F.3d 798 (11th Cir. 2010).  Terminating the harasser may not insulate an employer if the offensive actions were so pervasive that employer should have known about the harassment before the victim made the complaint.  Polidori v. Societe Generale Groupe, 835 N.Y.S.2d 80 (1st Dept. 2007).  Prior complaints about an employee may constitute notice for the future. E.g., Singleton v. City of New York (S.D.N.Y. 2007).  Workplace culture can be damning.  See, E.E.O.C. v. Schnoop, --F.Supp.2d--, 2003 WL 23094694 (S.D.N.Y.)(court took note of sign posted in company break room:   "Sexual Harassment will not be tolerated, but it will be graded.")  Similarly, a “see-no-evil approach will be viewed askance and may defeat the employer’s claim that it did not receive adequate notice, Ocheltree v. Scollon Productions, 335 F.3d 325, 334 (4th Cir. 2003); Duch v. Jakubek, 588 F.3d 757 (2nd Cir. 2009) (Lieutenant of Office of Court Administration discouraged employee when he told her he did not want to know the full details of her complaint), just as knowledge of  a workplace permeated with sexual harassment will be imputed to the employer.   Rumors of an affair may signal sexual harassment.  Winsor v. Hinckley Dodge, Inc., 79 F.3d 996, 1000 (10th Cir. 1996).  Conduct that purports to be "only joking" can provide a basis for a hostile environment claim.  Hendler v. Intelecom USA, 963 F.Supp. 200 (E.D.N.Y. 1997) (an analogous ADA claim); Harris v. Forklift Systems, Inc., 510 U.S. 17 (1993).  You are on notice if the claim is based on a hostile environment created by a third party, e.g., a contractor (Dunn v. Washington County Hospital, 429 F.3d 689 (7th Cir. 2005), or a customer Kolden v. Wal-Mart Stores, Inc., 2005 U.S. Dist. LEXIS 11410 (W.D. Wis. 2005); even a serious or credible rumor may constitute notice. EEOC v. International Profit Associates, Inc., 654 F.Supp.2d 767  (N.D. Ill. 2009); Garcia v. University at Albany, 320 F.3d 148 (2d Cir. 2003).  Notice may be achieved by way of awareness of an employee’s proclivities to unlawfully touch or assault women, either by way of previous complaints, Ferris v. Delta Airlines, 277F.3d128 C.A.2 (N.Y. 2001), complaints from other employees, Chapman v. Carmike Cinemas, Inc., Slip Copy, 2007 WL 1302754, D. Utah, May 2, 2007, or on personal notice when an employee sends a clear nonverbal message. Sanders v. Madison Square Garden, L.P., Slip Copy 2007 WL 2254698 S.D.N.Y. (President of corporation would be in position to know of charges brought against him and also had personal notice when he attempted to kiss the Vice President for Marketing at a team basketball game, and she pulled away).  Claims that are not pursued may constitute notice if anyone in management knew about them. E.E.O.C. v. Schnoop, --F.Supp.2d--, 2003 WL 23094694 at 2, 17 (S.D.N.Y.) If you take part in it, or know about it, or if a prior complaint about the same harasser had been brought to your attention, or if a complaint is filed with Affirmative Action or the State Division of Human Rights or the EEOC - you know about it; failure to act upon this knowledge may constitute condonation.  See, e.g, Lamere v. NYS Office for the Aging, Not reported in F.Supp.2d, 2005 WL 1174068 (N.D.N.Y.) (“Condonation contemplates a knowing, after the fact forgiveness or acceptance of an offense. An employer's calculated inaction in response to discriminatory conduct may, as readily as affirmative conduct, indicate condonation.”); Hill v. Children’s Village, 196 F.Supp.2d 389, 401 (S.D.N.Y. 2002 (manager believed harasser’s denials because he had known him for ten years); Grand Union Co. v. Mercado, 694 N.Y.S.2d (3rd Dept. 1999); Ponticelli v. Zurich American Ins. Group, 17 F.Supp.2d 414, 433 (S.D.N.Y. 1998) (the New York Human Rights Law also imposes a requirement not to encourage or approve of such conduct).  Moreover, if it is done within scope of supervisory authority, it leads to absolute liability, Burlington Indus., Inc. v. Ellerth, 118 S.Ct. 2257 (1998), even if the harasser is not technically a supervisor, as long as that person has the authority to take tangible actions that impact the plaintiff’s working conditions.  Weyers v. Lear Operations Corp., 232 F.Supp.2d 977, 992-93 (W.D.Mo. 2002); Bonenberger v. Plymouth Township, 132 F.3d 20, 26 (3rd Cir. 1997).  Finally, we should take constructive notice as managers that the “first” person in a job title (for example, the first woman sanitation worker or police officer), or the “only” person, or those who are outnumbered, may encounter hostility and resistance in the workplace.  See, Tuggle v. Mangan, 348 F.3d 714 (8th Cir. 2003) (female assistant signal and lighting technician with the highway department passed over by a newer male employee for a better position); Franklin v. King Lincoln-Mercury-Suzuki, Inc., 51 F.Supp.2d 661, 665 (D.Md. 1999) (only female salesperson).   Supervisors should, therefore, be required by your policy to report any inkling of harassment or discriminatory conduct to the responsible office. Upon effective notice, there is a need to report the problem to those vested with authority to investigate, whether the complaint ifs formal or not.  Brunson v. Bayer Corp., 237 F.Supp.2d 192, 202 (D.Conn. 2002); Swinton v. Potomac Corp., 270 F.2d 794, 805 (9th Cir. 2001); Wilson v. Tulsa Junior College, 164 F.3d 534 (1oth Cir. 1998); Varner v. National Super Markets, Inc., 94 F.3d 1209, 1213 (8th Cir. 1996).  See Watson v. Blue Circle, Inc., 324 F.3d 1252, 1259 (11th Cir. 2003) (reporting to designated individual constitutes actual notice). See EEOC Revised Policy Guidance, EEOC, Enforcement Guidance: Vicarious Employer Liability for Unlawful Harassment by Supervisors (June 21, 1999) <http:// www.eeoc.gov/docs/harassment.html> at E-32 (suggesting that the prudent employer will not honor a victim's request not to investigate).   The most surprising aspect of notice is that the doctrine of avoidable consequences, wherein a person injured by another’s wrongful conduct may not be compensated for damages that the injured person could have avoided by reasonable effort or expenditure [read:  filing a complaint], may not provide complete shelter to the employer.  McKinzy v. National R.R. Passenger Corp., 836 F.Supp.2d 1014 (N.D. Calif. 2011).  Unreported incidents that were notorious may be attributable as notice; failure to report because of a particularized and reasonable fear of retaliation may also not serve as a shield for the employer; and finally, where a supervisor laughs off or actively discourages a complaint, unreported instances will not provide immunity.  Powell v. Morris, 37 F.Supp.2d 1011, 1021 (S.D. Ohio 1999)
V. When you are on notice, of any kind, conduct a full, prompt and objective investigation and take effective action to ensure the complained-of behavior stops.  Otto v. Chrysler Group, __ F.3d __, 2012 WL 3608588, 14 (7th Cir.) (in response to complaints of more than 70 incidents of egregious xenophobic, homophobic and anti-Semitic graffiti, Chrysler met twice with skilled tradesmen and told them harassment was unacceptable, documented the complaints, found who was on duty at the relevant times; and engaged a handwriting expert.  However, management never interviewed any of the 19 persons that the plaintiff believed were involved, and no other action was taken.  The 7th Circuit upheld the jury’s awards of $750,000 in compensatory damages and $3.5 million in punitive damages); Wilson v. Tulsa Junior College, 164 F.3d 534 (10th Cir. 1998).  Failure to take effective action will create liability, even where overt sexual harassment does not take place but differential treatment and discrimination based on gender does.  Ziegler v. J.J. Gregory and Son, at http://www.courts.ri.gov/Courts/SuperiorCourt/DecisionsOrders/07-5514.pdf Rhode Island Superior Court (2011).  Where senior leaders know about the complaint, and the alleged harasser is a revenue-producer and is permitted to continue unscathed, the penalty will increase commensurately.  Bianco v. Flushing Hosp. Medical Center, 79 A.D.3d 777 (N.Y.A.D. 2 Dept. Dec 14, 2010) (NO. 18702/02, 2009-09849) ($15 million jury verdict; subsequently reduced in part due to hospital’s financial distress).  Appropriate measures differ depending on the circumstances.  Hayut v. S.U.N.Y. New Paltz, 352 F.2d 733, 740-41 (2nd Cir. 2003) (upon receiving actual notice that professor had publicly called student “Monica” and made references to her weekends with Bill and to a cigar, officials conducted timely investigation and took reasonable measures against the professor including counseling, a letter in his file regarding expectations of conduct and ultimately the teacher’s retirement); see also, Abramova v. Albert Einstein College of Medicine of Yeshiva University, 278 Fed. Appx. 30 *2nd Cir. 2008);  Claim of Ajmera, 639 N.Y.S.2d 560 (3rd Dept. 1996)(counseled supervisor for failing to report); Kohler v. Inter-Tel. Techs., 244 F.3d 1167, 1181-82 (9th Cir. 2001)(exemplary investigation, including hire of neutral third-party investigator; offer of reinstatement and back pay from date of resignation; conducted mandatory training and reprimanded errant supervisor); Brown v. Henderson, 115 F.Supp.2d 445, 447, 451 (S.D.N.Y. 2000)(separated harasser from victim, held in-services on topic).  See also, on the need to deter further misconduct:  O’Dell v. Trans World Entertainment Corp., 153 F.Supp.2d 378, 388-89 (S.D.N.Y. 2001); Van Alstyne v. Ackerley Group, Inc., 8 Fed.Appx. 147, 153 (2d Cir. 2001); Hollis v. City of Buffalo, 28 F.Supp.2d 812, 822 (W.D.N.Y. 1998).  There must be a thorough investigation. Gonzalez v. Beth Israel Medical Center, 262 F.Supp.2d 342, 354 (S.D.N.Y. 2003) (professional receipt of complaint, intensive questioning of witnesses).  This entails an experienced investigator, and assurance that the close relationship of the investigator and the alleged harasser will not prejudice the outcome.  Bennett v. Progressive Corp., 225 F.Supp.2d 190 (N.D.N.Y. 2002); cf. Hill v. Children’s Village, supra, at 401(manager knew harasser for 10 years, took no notes and asked witnesses questions of a general nature).  The investigation must preserve relevant evidence and ask the tough questions, or it will not support the employer’s defense of reasonable care under Ellerth v. Faragher that would shield it from vicarious liability.  Sauerhaft v. Bd. of Educ. of Hastings on Hudson Union Free School District,2009 WL 1576467 (S.D.N.Y.) (failure to preserve information on use of network to determine who sent email; failure to ask the alleged harasser if he sent the emails); Kotcher v. Rosa and Sullivan Appliance Center, Inc., 957 F.2d 59 (2nd Cir. 1992) (employer fired supervisor who harassed employee but rehired him shortly after the victim left the company).   Finally, the remedial action taken should improve plaintiff’s lot, not aggravate it.  Papay v. Town of New Canaan, 2006 U.S. Dist. LEXIS 5338 (D. Conn. Feb. 8, 2006) (moving complainant’s location 60 feet away from alleged harasser inadequate); Cush-Crawford v. Adchem Corp., 94 F.Supp.2d 294, 300 (E.D.N.Y. 2000), aff’d 271 F.3d 352 (2d Cir. 2001) (after employer’s dilatory response to complaint, plaintiff was returned to sexual harasser’s indirect supervision).  A remedy must be real, not a sham.  Manzo v. Sovereign Motor Cars, Ltd., 2009 WL 3151094 E.D.N.Y.) (errant supervisor was supposed to be counseled and sent for training, but no evidence existed that he attended training).  
VI. If an employee uses crude language or "fools around", or merely appears to willingly take part in questionable behavior, don't conclude that her/his conduct thereby authorizes a hostile or abusive environment and the person cannot complain about sexual harassment. Welcomeness is in the eye of the beholder.  Jaros v. LodgeNet Entertainment Corp., 294 F.3d 960, 965 (8th Cir. 2002) (no matter that victim wore suggestive clothes, used profanity and once spoke about meeting men in bars--court upheld exclusion of evidence; plaintiff’s mode of dress was excluded from consideration; award of $300,000 in compensatory damages plus over $99,000 in attorney and paralegal fees); Lamere v. NYS Office for the Aging, Not reported in F.Supp.2d, 2005 WL 1174068 (N.D.N.Y.)(innocent participation devolved into victimization); Davis v. Globalphone Corp., 2005 WL 2708921 (E.D.Va. 2005).  Meis v. Myron’s Dental Laboratories, Inc., 2005 WL 16683973 (D.Kan.); Jordan v. Cayuga County, Not Reported in F.Supp.2d, 2004 WL 437459 N.D.N.Y. (pranks against plaintiff, as distinguished from others and from those she participated in, were physical and created a hostile environment).  The “[p]laintiff's use of foul language or sexual innuendo in a consensual setting,” although potentially relevant to the issue of whether he found the conduct in question offensive, “does not waive [his] legal protections against unwelcome sexual harassment.” Burns v. McGregor Electronic Indus., Inc., 989 F.2d 959, 963 (8th Cir.1993); Gatzke v. Campbell, 1997 WL 757383); King v. Town of Hanover, 959 F.Supp. 62 (D.N.H. 1996), aff’d 116 F.3d 969 (1st Cir. 1997).   However, where the only sexual connotation involved in a complaint emits from the plaintiff who initiated much of the sexual banter and discussion complained of, the court may determine that a hostile environment does not exist.  Walker v. Sullair Corp., 736 F.Supp. 94 (W.D.N.C. 1990), affd in part, revd in part, 946 F.2d 888 (4th Cir. 1991).  The key is the impact on the recipient, not the intent, and the court will examine the cumulative effect of the complained of conduct.  Ferguson v. Chicago Housing Authority, 155 F.Supp.2d 913, 917-18 (N.D.Ill. 2001).  In EEOC v. Prospect Airport Servs., 621 F.3d 991, 997-98 (2010), the Ninth Circuit held that the assumption that men want to be the subject of sexual attention is a stereotype and therefore irrelevant to a finding of welcomeness.  Welcomeness is inherently subjective.  Attributing welcomeness in the face of failure to protest may pass legal muster in front of potential jurors, but a victim has a moral, not a legal, responsibility to object to the harasser.  Relying on welcomeness as a defense is a tenuous strategy at best, and the employer will bear the burden of proof, as in “volenti, “To the willing, there is no injury”, the affirmative defense in tort law.  
VII. Avoid anything that looks like retaliation, or you or your staff may turn a baseless claim of discriminatory sexual harassment into a winning lawsuit.  Once a claim is made, or if one is expected to be filed, special care must be taken to review anything that may impact on the complainant's terms and conditions of employment or work environment.  The standard for retaliation was clarified by the United States Supreme Court in Burlington Northern and Santa Fe Railway v. White, 126 S.Ct. 2378 (2006), which stated that “the employer's actions must be harmful to the point that they could well dissuade a reasonable worker from making or supporting a charge of discrimination.”  An ultimate employment action or decision, therefore, is not required for an employer to breach this limit.  The obvious applications include a dismissal (Hernandez v. Potter, 527 F.Supp.2d 626 (W.D.Tex. 2007), or a change in salary or title, but it may involve only a modification in duties (Patane v. Clark, 508 F.3d 106 (2d Cir. 2007), or committee assignments or prestige. Burlington Northern, supra; Williams v. W.D. Sports, 2007 WL 2254940 (discharged employee warned not to apply for unemployment insurance, and if she did, employer would – and did – respond with false submission that she had engaged in sexual misconduct, held to be sufficiently adverse to dissuade a person from making a claim of discrimination); Deravin v. Kerik, 335 F.3d 195, 203-05 (2d Cir. 2003)(it is retaliation if a superior blocks a promotion because a subordinate testified on behalf of a female co-worker in a sexual harassment suit); Denninghoff v. Bon Secours De Paul Medical Center ($4 million verdict) (Civil Action No. 2:02cv728, filed in September 2002 in U.S. District Court for the Eastern District of Virginia) (nurse manager forced to resign after she counseled a nurse for rubbing up against doctors when one physician threatened to remove his business from the hospital); see also, Bryson, supra (loss of teaching title and banishment from university committee work may be retaliation for refusing to submit to sexual advances). Berating an employee for complaining about national origin discrimination may constitute an adverse employment action that would sound in retaliation.  Vivinetto v.Sciele Pharma Sales, Inc., 2009 WL 1871707 (N.Y. Sup.); (imposing a more onerous workload, denying the opportunity to work overtime, failing to pay the employee when she did work overtime, denying vacation and holiday pay, transferring her to the location where her harasser worked and forcing her to work as a floater).  Brightman v. Prison Health Services, Inc., 878 N.Y.S.2d 357 (1st Dept. 2009).   More recently, the United States Supreme Court ruled that an employee who answers an employer’s questions during a sexual harassment investigation cannot be penalized for her cooperation in the investigation.  Crawford v. Metropolitan Government of Nashville, Tennessee, 129 S.Ct. 846 (2009); see also, EEOC v. Doctors Co., ($230,000 settlement by the largest insurer of doctors in liability to one woman for sexual harassment and to her and a second woman for retaliation after the company did not investigate the first woman’s claim, nor her witness’ allegations but instead placed their work under intensive scrutiny and then terminated them; see http://www.eeoc.gov/eeoc/newsroom/release/9-26-11e.cfm ).  This does not mean that valid discipline cannot be imposed, but it carries extra burdens and may subject the employer to punitive damages if it is not legitimate or appears retaliatory. Alford v. Aaron's Rents, Inc.,  2011 WL 21941204 (S.D.Ill.,2011(offensive comments and touching were exacerbated by the employer’s deliberate cover-up of or willful blindness to the discrimination, resulting in a $95,000,000 verdict for a customer service representative); Crawford, supra (employee received a jury verdict of $1.5 million); Hargrave v. County of Atlantic, 262 F.Supp.2d 393, 425, 437 (D.N.J. 2003) (supervisor’s comments smacked of retaliation; issue of fact whether there was reckless indifference to federally protected rights); Conner v. Schrader-Bridgeport International, Inc., 227 F.3d 179, 191 (4th Cir. 2000
)(the company’s president slammed fist upon plaintiff’s mention of sexual harassment and said, “If this ever comes out of your mouth again, you will be fired right here on the spot right now”); Scannell v. Bel Air Police Dept., 968 F.Supp. 1059, 1066 (D. Md. 1997) (threat to reassign).  We must scrutinize the workplace after a complaint is made to detect excessive monitoring of work, checking inordinately for errors, assignments that differ from those given prior to the complaint or to others similarly situated, public embarrassment of complainant.  See, e.g., Sanders v. Madison Square Garden, L.P., 525 F.Supp.2d 364 (S.D.N.Y. 2007); Bowdre v. Richardson, 131 F.Supp.2d 179, 184, 190 (D.D.C. 2001).  Alarms should go off if an employee has the responsibility to evaluate the competence of an employee (here, a physician) that results in report to an oversight agency; the reported physician then received a conditional appointment premised on an outside referral for anger management.  Such a link is a telltale sign that the perils of retaliation have not been anticipated.  Tuli v. Brigham & Women’s Hospital, 656 F.3rd 33 (1st Cir. 2011) (resulting in a plaintiff’s verdict of $1.6 million).  An employer should also be alert to the fact that retaliation is not limited to the four corners of the workplace.  The Tuli rationale can be broadened if an employee were to defame an employee based on a false allegation to persons outside the workplace.  If a supervisor tells lies about an employee in the community, perhaps in the employee’s church or club, or to her family, it may equate to retaliation.  Furthermore, the United States Supreme Court has recognized that the protection extends to third parties who fall within a “zone of interest”.  Thompson v. North American Stainless LP, 131 S.Ct. 863 (2011).  Retaliation constitutes a category of discrimination all by itself; for instance, there need be no impact on terms and conditions of employment for retaliation to be legally cognizable.  No adverse employment action is required if actions attributable to the employer can be shown to dissuade a potential plaintiff from complaining. E.g., Duplantier v. Potter, 2010 WL 5347444 (E.D. Tex.)(separating plaintiff from co-workers, removing his supervisory responsibilities); Cragle v. Werner Enterprises, Inc., 2010 WL 936774 (M.D.Pa.)(assignment to undesirable shifts, reneging on agreed shift changes, withholding overtime pay); Sutton v. NYC Transit Authority,2009  WL 5092989 (punitive work assignments, withholding assistance in tasks, differential treatment in discipline, sick leave, vacation time). 
An employer’s belief that the complainant is acting in bad faith is not a valid defense to a claim of retaliation.  Sanders, supra.  It is well settled law that the employee’s underlying claim upon which the retaliation is based need not be meritorious!  If the employer investigates and finds no basis for the complaint and then retaliates, reasoning that the employee engaged in frivolous actions deleterious to the enterprise, the law generally will protect the employee.  Burlington Northern and Santa Fe Ry. Co., 548 U.S. 53 (2006).  No organization should permit a mindset that nothing can be done to bring harassment to a halt or to prevent retaliation.  Cross Examination in Employment Cases, “If the Defendant is Trying to Cover Up Vengeful Retaliation or Malicious Discrimination…” 40 TRIAL 60 (Sept. 2004).  See, e.g., Hawkins v. Anheuser-Busch, Inc., 697 F.2d 810 (6th Cir. 2006).  When a supervisor has harassed staff, management is on notice, and future conduct should be closely monitored to avoid subsequent retaliation.  Singleton v. City of New York, supra.    

VIII. Don't delude yourself to think that a complainant's wishes not to formally pursue a matter governs your discretion.  If an employee thinks she is being sexually harassed but asks you to "keep it confidential", your antennae should go up.  Employers have a professional and organizational responsibility that transcends such a request.  O’Dell v. Trans World Entertainment Corp., 153 F.Supp.2d 378 (S.D.N.Y. 2001); Malik v. Carrier Corp., 202 F.3d 97, 105 (2nd Cir. 2000).  The request is relevant but does not govern your response or liability.  Torres v. Pisano, 116 F.3d 625, 636-39 (2d Cir. 1997).  Failure to investigate will deprive the employer of the opportunity to claim the affirmative defense.  O’Dell, supra, 390 at n. 5.  Therefore, unless the grounds for not coming forward are totally frivolous, since there is no bright line test, do not assume that failure to timely complain, or no complaint at all, relieves management of responsibility.  “An employer's investigation of a sexual harassment complaint is not a gratuitous or optional undertaking; under federal law, an employer's failure to investigate may allow a jury to impose liability on the employer.” See Faragher v. City of Boca Raton, 524 U.S. 775, ---- - ----, 118 S.Ct. 2275, 2292-93, 141 L.Ed.2d 662 (1998); 29 C.F.R. § 1604.11(d).  Malik v. Carrier Corp., 202 F.3d 97, 105(2nd Cir. 2000; see EMLS MA-CLE 2-1
Massachusetts Continuing Legal Education, Inc. [VI(A]).
2012.  
There is evidence that filing a complaint may be the least-utilized response to sexual harassment.  See, Presto v. State of Ill. Dept. of Human Services, 2003 WL 21058266 (N.D. Ill.)(plaintiff never received sexual harassment training, did not know she could complain to her employer, and she feared that she would not be believed based on a prior experience where her report of another employee's misconduct turned into a potential accusation against her); see, e.g., Reed v. MBNA Marketing Systems, Inc., 333 F.3d 27, 35-36 (1st Cir. 2003) (17-year-old victim twice sexually assaulted by a supervisor did not report the harassment).  An employer that does not investigate fully loses the defenses to all claims of harassment.  See Joann Grossman, The Culture of Compliance: The Final Triumph of Form Over Substance in Sexual Harassment Law, 26 HARV. WOMEN'S L.J. 3 (2003);  U.S. Merit Sys. Prot. Bd., “Sexual Harassment in the Federal Workplace:  Trends, Progress, and Continuing Challenges”, (1995) at 33 (concluding only 6% of victims file a formal complaint); Louise F. Fitzgerald et al., “Why Didn't She Just Report Him? The Psychological and Legal Implications of Women's Responses to Sexual Harassment,” 51 J. Soc. Issues 117, 119, 121 (1995).  
IX. Abusing both men and women does not excuse sexual harassment, and “getting over” women through nonsexual means may not guarantee a pass for the harasser.  It is still sexual harassment if it is done with a sexual connotation, if it differs in any significant way from how the other sex is treated, or if it alters terms and conditions of employment. This defense is known as “equal opportunity harassment”. EEOC/Christopher v. Nat’l Educ. Assn., 422 F.3d 840 (9th Cir. 2005)(qualitative and quantitative differences defeated the defense of  “equal opportunity harassment”); cf. Street v. U.S.Corrugated, Inc. (W.D. Ky 1.25.11).  Intimidation and hostility toward women because they are women can obviously result from conduct that is not sexual in tone.  Individual acts of discrimination need not be overtly sex-based as long as there is proof that the acts were motivated by sex-based discriminatory animus, rendering the equal opportunity defense unreliable.  Davis v. Team Elec. Co., 520 F.3d 1080 9th Cir. 2008) (woman given disproportionate hazardous duties and radio communications were not answered); Thomas v. Town of Hammonton, 351 F.3d 108 (3rd Cir. 2003) (claim that harasser treated men and women equally was not upheld, in that the hostile environment created might not have existed if she had been a man); Russell v. KSL Hotel Corp., 887 So.2d 372 (2004)(pastry chef subjected to threats and violence after being told by a co-worker that he was disappointed a man was not hired; her supervisor ignored numerous complaints plaintiff made, plaintiff complained to human resources and was fired; awarded $1.5 million for less than 6 months of work); Raniola v. Bratton, 243 F.3d 610, 621-23 (2001); Brown v. Henderson, 257 F.3d 246, 254 (2d Cir. 2001); Crowley v. L.L. Bean, Inc., 303 F.3d 387, 406-07 (1st Cir. 2002); Williams v. Gen. Motors Corp., 187 F.3d 553, 565 (6th Cir. 1999); Holman v. State of Indiana, 24 F.Supp.2d 909 (N.D. Ind. 1998); Steiner v. Showboat Operating Co., 25 F.3d 1459 (9th Cir. 1994). See Swinton v. Potomac, 270 F.3d 794 (9th Cir. 2001)(racial harassment).  The impact on the individual victim is key.  For example, the employer in Beckford v. Dept. of Corrections,605 F.3d 951 (11th Cir. 2010), was held liable because it did not provide adequate security for female guards to shield them from preventable sexual harassment; in Marrero v. Goya of Puerto Rico, Inc., 304 F.3d 7, 20 (1st Cir. 2002), the plaintiff’s supervisor altered her work hours knowing it would exacerbate her hypoglycemia.  He often stood at her desk and stared angrily at her and if she tried to ignore him, he would pound the desk to startle her.  He yelled at her in front of co-workers unfairly criticizing her work.  These actions were pointedly done to undermine her ability to succeed, a hallmark of discriminatory intent.  Perhaps more importantly, agencies should be aware that: 

Repeated acts of public ridicule, disparaging comments, minor disciplinary actions and unfavorable or undesirable work assignments-carried out with discriminatory animus-may be just as damaging and, in many cases, more damaging to a person's work environment than a single material adverse employment action, such as a promotion or demotion. For that reason, these “otherwise minor incidents,” if they “occur often and over a longer period of time,” are “actionable” once “they attain [a] critical mass,” 
Olsen v. County of Nassau, 615 F.Supp.2d 35, 43 (E.D.N.Y.,2009) (citing Phillips v. Bowen, 278 F.3d 103 (2nd Cir. 2002), a First Amendment case).  

Cf., Early v. Wyeth Pharmaceuticals, Inc., 603 F.Supp.2d 556, 574-75 (S.D.N.Y. 2009) (finding an “atmosphere of adverse acts” in a Title VII racially hostile environment case).  
X. Sexual Harassment policy should not exist in a vacuum.  Sexual harassment is but one form of discrimination; as executives, managers and supervisors, the same vigilance and perspicacity - indeed, the same analysis -  should be applied to all types of discrimination in the workplace - i.e., discrimination based on disability, age religion, national origin, ethnicity, sexual orientation.  See, e.g., Moore v. Consolidated Edison Co. of N.Y., 2007 WL 831807 at 8-9; Soto v. John Morrell & Co., 285 F.Supp.2d 1146, 1166 (N.D. Iowa)(applying analysis to sexual and racial harassment); Hargrave v. County of Atlantic, 262 F.Supp.2d 393, 410-11 (D.N.J. 2003 (racial and sexual harassment and retaliation); Glaser v. Levitt, 1998 WL 684207 (N.D.Ill), dismissed on summary judgment, 2000 WL 1038135 (religious harassment).  Moreover, since sexual harassment often occurs in tandem with other illegal conduct, different types of discrimination should not be overlooked; they may intersect or become part of a complaint even though they do not specifically fall into the cited category; courts and labor relations and affirmative action professionals should be wary about disaggregation, i.e., not considering together the hostile environment that various types of discrimination may create. Luciano v. Coca-Cola Enterprises, Inc., 307 F.Supp.2d 308 (D.Mass.2004); Hafford v. Seidner, 183 F.3d 506, 512 (6th Cir. 1999); (racial animus augmented by religious bias); Williams v. General Motors Corp., 187 F.3d 553 (6th Cir. 1999) (holding that court may aggregate incidents committed by supervisors with those of co-workers); Franklin v. King Lincoln-Mercury-Suzuki, Inc., 51 F.Supp.2d 661, 664, 667 (D.Md. 1999)(devout Christian woman found vulgar sexual harassment more deplorable than most; need to take social context into account); (Zastrow v. Ikegami Electronics, 1997 WL 827456 (D.N.J.) (non-sexual discrimination may be considered if it would not have occurred but for the gender of the recipient); Parrish v. Sollecito, 2003 WL 121537 (S.D.N.Y.)(cannot compartmentalize conduct, distinguishing between off-duty and on-the-job); Shannon v. Bellsouth Communications, 292 F.3d 712, 716-17 (11th Cir. 2002)(cumulative effect of less-than-adverse actions[reassignment, loss of overtime opportunities] made for hostile environment); Noreuil v. Peabody Coal Co., 96 F.3d 254 (7th Cir. 1996)(relationship between underlying discrimination and retaliation).  Watkins v. Dept. of Justice (Bur. Of Prisons)  EEOC Appeal No. 07A10036 (Sept. 9, 2002) at 3-4 (criticizing Bureau of Prisons’ compartmentalizing of statements made to co-workers about complainant from those made directly to complainant).  Disaggregating claims undercuts the totality of circumstances inquiry, because it “robs the incidents of their cumulative effect, and ‘[o]f course, when the complaints are broken into their component parts, each claim is more easily dismissed.’ Jackson v. Quanex Corp., 191 F.3d 647, 660 (6th Cir. 1999).  See Gregory v. Daly, 243 F.3d 687, 700 (2d Cir. 2001); Conner v. Schrader-Bridgeport Intern., Inc., 227 F.3d 179 (4th Cir. 2000); Carey v. Mt. Desert Island Hosp., 156 F.3d 31, 36-38 (1st Cir. 1998); Millin v. McClier Corp., 2005 WL 351100, at 5 (S.D.N.Y.); Patterson v. County of Cook, 2003 WL 21780959 (N.D.Ill.);  “A play cannot be understood on the basis of some of its scenes but only on its entire performance, and similarly, a discrimination analysis must concentrate not on individual incidents, but on the overall scenario.” Andrews v. City of Philadelphia, 895 F.2d 1469, 1484 (3d Cir.1990). The Andrews court held that incidents of discrimination need not reflect sexual overtones in every instance and that “the pervasive use of derogatory and insulting terms relating to women generally and addressed to female employees personally may serve as evidence of a hostile environment.”  See, e.g., Betancourt-Esquerdo v. Union Internacional United Auto Workers, 2006 WL 2387083, at 12; O'Rourke v. City of Providence, 235 F.3d 713, 727-33 (1st Cir. 2001) (humiliation, exclusion, denial of support).  According to Prof. Vicki Schultz, disaggregation “serve[s] to exclude from legal understanding many of the most common and debilitating forms of harassment faced by women,” such as deliberate interference with work, refusal to provide work assistance, and denial of routine work-related courtesies.  117 Yale L.J. 120, 141 (2007)
Be aware that each person may fall within several cognizable categories of discrimination – race, gender, disability, age, sexual orientation, religion, national origin – and each instance of alleged discrimination may present only a partial snapshot of his/her experience (intersectional discrimination).   This interconnectedness has potentially significant implications for the establishment of continuing violations, overlapping claims of discrimination (despite being based on different statutes), dual employment, different tort theories, e.g., harassment, negligent hiring or retention, defamation, constructive discharge, intentional infliction of emotional distress) and other forms of what may be perceived as non-cognizable harassment (e.g., bullying, stereotyping, sabotage, ostracism, keeping certain employees “out of the loop”) .   Your leadership can make a difference.
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� All forms of discrimination and harassment are analyzed in a similar manner since 1998 when the United States Supreme Court decided Ellerth v. Faragher, 118 S.Ct. 2257 (1998).  Therefore, these notes will contain references to cases that may not involve sexual harassment.  


� Not all training will be viewed as adequate.  For example, in EEOC v. California Psychiatric Transitions, 1:06-cv-01251-OWW-GSA (E.D. Ca.2009) anti-harassment training consisted only of a video, and the organization permitted attendees to talk on their cell phones during the class.  So training must meet certain standards and is not by itself a panacea.  


� Any remaining skeptics about the vitality of sexual harassment or other forms of harassment in the workplace are well-advised to read, inter alia, the Conner case, above, Swinton v. Potomac Corp., 270 F.3d 794 (9th Cir. 2001), Wilborn v. Southern State Community College, 720 F.Supp.2d 1274 (M.D. Ala. 2010); Roby v. McKesson Corp., 219 P.3d 749 (Calif. 2009) (disability discrimination); Quinn v. Nassau County Police Department, 53 F.Supp.2d 347 (E.D.N.Y. 1999) (sexual orientation discrimination).  
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