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Abstract[AQ1]
This article considers whether the international legal human rights system founded on liberal individualism, as endorsed by liberal theorists, can function as a fair universal legal regime. This question is examined in relation to the collective right to self-determination demanded by indigenous peoples, who are paradigmatic decent nonliberal peoples. Indigenous peoples’ collective right to self-determination has been internationally recognized in the Declaration on the Rights of Indigenous Peoples, which was adopted by the United Nations in 2007. This historic event may seem to exemplify the international legal human rights system’s ability to function as a truly global legal regime applicable cross-culturally to all well-ordered societies, whether liberal or nonliberal. The article argues, however, that the collective right to self-determination advocated by indigenous peoples for the sake of cultural integrity is inconsistent with the international legal human rights system founded on liberal individualism. By showing the plausibility of indigenous peoples' defense of their cultural integrity, this article suggests that the international legal human rights system ought to be reconceptualized to reflect a genuine international consensus on human rights among all well-ordered societies if it is to function as a just mechanism for global governance. 
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The “international legal human rights system (ILHRS),” which comprises “UN-based human rights law and the institutions that support it” (Buchanan, 2013: 6), is central to the “practice of human rights” (2013: 5). The practice of human rights encompasses a huge variety of activities at the global and domestic levels and is the engine of legal globalization. Some of the activities that constitute the practice of human rights are as follows: drafting and ratifying human rights declarations and treaties, monitoring member states’ compliance with the treaties by international organizations; applying human rights declarations and treaties in their decisions by international and regional courts; activities by nongovernmental organizations (NGOs), individual citizens, civil groups to hold their states accountable for their violations of international human rights law and to amend or create domestic constitutions and laws to comply with international human rights law, imposing sanctions on states that violate international human rights law, and making a case for “military interventions” if a state commits egregious violations of its citizens' human rights, among others (2013: 5–6).

Given the immense global influence of the international legal human rights system (ILHRS)’s practice, it is necessary to examine whether the ILHRS is adequate as a just mechanism for global governance. This article will consider this very important question by examining in particular the relation between the ILHRS and indigenous peoples’ right to self-determination. This relation may be examined in a number of ways: One way may be descriptive, involving a careful look at the existent declarations, covenants,  and conventions of the ILHRS relevant to indigenous peoples’ rights and their applications in practice, and then uncovering inconsistencies, inadequacies, or adverse consequences. As worthwhile as it may be, this article does not take this approach. Rather, this article will proceed by first determining the ILHRS’ normative foundation and then considering whether it is compatible with the conception of the right to self-determination advocated by indigenous peoples themselves.1 This normative analysis would call for a considerable reconstruction, since much of UN documents on human rights and their applications lack consistency, as they result from negotiations and compromise at the UN in order to secure maximum consensus.

The normative approach, however, has been favored by prominent political philosophers who have proposed different constructions of the ILHRS’ normative foundation (Beitz, 2001, 2009; Buchanan, 2004; Griffin, 2008), and I will follow in their footsteps. While these philosophers have various disagreements among themselves,2 a major consensus is that the ILHRS is at its base liberal individualist.3 The view that the ILHRS has a liberal individualist foundation is consistent with what many consider to be the evaluative core of the ILHRS, the Universal Declaration of Human Rights (UDHR) of 1948;4 the ILHRS is centered around the UDHR that endorses the “inherent dignity” and “the equal and inalienable rights” of “all members of the human family” primarily understood as human individuals (UDHR, Preamble). In examining the ILHRS’ normative foundation, I will focus in particular on Allen Buchanan’s (2004, 2013) liberal political philosophy of international law. Two reasons can be adduced in support of this choice: First, Buchanan’s theory has been considered “an enormously valuable contribution” to the field by liberal theorists (Blake, 2008: 722) and, second, Buchanan, in contrast to other liberal theorists, is in favor of legalizing indigenous peoples’ right to self-determination within the ILHRS. These two reasons combined render Buchanan’s position particularly suited for analyzing whether the liberal individualist ILHRS would provide an appropriate framework for incorporating indigenous peoples’ right to self-determination.

Some people may argue that the answer to this question is a clear “Yes” by citing as evidence the 2007 UN adoption of the Declaration on the Rights of Indigenous Peoples (DRIP) in which indigenous peoples’ right to self-determination is centrally placed (Anaya, 2009; Daes, 2011; Niezen, 2000). Indeed, some claim that the UN adoption of the DRIP is “a major victory” for indigenous peoples across the globe (Kymlicka, 2011: 183). The aim of this article to examine the relation between the ILHRS’s normative foundation and indigenous peoples’ right to self-determination, then, may seem redundant or futile. Yet, many indigenous scholars have argued that the DRIP as an instrument for enabling indigenous collective self-determination has been severely declawed (see articles 4 and 46(1)) from its 1994 Draft DRIP (Draft) by the Working Group on Indigenous Populations (WGIP), which was endorsed by the representatives of indigenous peoples. The Commission on Human Rights (HCR) had rejected the Draft because of the opposition from the Western settler states—the United States, Canada, Australia, and New Zealand (Churchill, 2011: 544 ff.). The Draft was back on the drawing board and the redrafting was assigned to a new Working Group on the Draft Declaration (WGDD), which took over 10 years to complete. According to Charmaine White Face, the redrafting process was marred by politics and has resulted in a document, the DRIP, which indigenous peoples themselves do not approve, as it is only a pale shadow of the 1994 Draft (White Face, 2013, Introduction).

Furthermore, despite the claim that the rights of indigenous peoples, including the right to self-determination, are “at bottom human rights or at least are derived from, or instrumental to, human rights” (Anaya, 2009: 187), the relation between the liberal individualist foundation of the ILHRS and indigenous peoples’ collective right to self-determination is contradictory, as I shall argue in this article. If this is the case, then the future of indigenous peoples’ self-determination is far from clear, the official UN recognition of the collective right to self-determination in the DRIP notwithstanding.5 Given their contradictory relation, the progress toward indigenous self-determination may be hampered by the ILHRS itself. Under these circumstances, I believe that a critical conceptual analysis of this relation is urgently called for. This article aims to provide just that.

The article will proceed as follows. Section “Buchanan on indigenous peoples’ right to self-determination” provides an overview of Buchanan’s “moral individualist” justification of the ILHRS (2013: 12) and the ways in which it supports indigenous peoples’ “legal” right to self-determination. Section “Buchanan on indigenous peoples’ defense of cultural integrity” examines Buchanan’s rejection of indigenous peoples’ own rationale for the collective right to self-determination—cultural integrity. Although Buchanan’s main reason for the rejection is a “fundamental conflict of values between respect for cultural preservation and respect for individual human rights” (2004: 422), it remains unexplained. I therefore reconstruct Buchanan’s fuller argument for the rejection by extrapolating from his critique of John Rawls’ (1999) “decent nonliberal peoples,” as indigenous peoples are paradigmatic decent nonliberal peoples; a key hidden premise that supports Buchanan’s conclusion that respecting indigenous cultural integrity ultimately clashes with respecting individual human rights is identified as his presumption that indigenous cultures, as instances of decent nonliberal culture, are “very deeply and arbitrarily inegalitarian” (2004: 164). In section “Reconceptualizing culture,” I contrast Buchanan’s essentialist conception of nonliberal cultures with indigenous peoples’ own conception of their cultures as complex, porous, and evolving, and argue that the latter allows for conceptualizing the internal aspect of collective self-determination as democracy, broadly understood. I then develop, in section “Conceptualizing the moral collective right to self-determination,” a defense of indigenous peoples’ moral collective right to self-determination, which would entitle them to protect and promote their cultural integrity. I conclude by suggesting an alternative global legal system of human rights to the ILHRS, which may serve as an impartial arbiter of justice for all well-ordered peoples demanding their collective right to self-determination.

Buchanan on indigenous peoples’ right to self-determination

In his recent book, The Heart of Human Rights (2013), Allen Buchanan attempts to provide a normative justification for the ILHRS, which ought to serve as “a moral standard that can be employed for political mobilization to change the behavior of states, corporations, and other agents, even in cases where it does not impose clear legal duties on them” (2013: 26, added emphases). Buchanan argues that limiting sovereignty of states for the “sake of individuals themselves” is one of the “key features” of the ILHRS (2013: 23). His reason is that the “primary function” of the ILHRS is to “provide universal standards for regulating the behavior of states toward those under their jurisdiction, for the sake of those individuals themselves” (2013: 27, original emphases), as it is robustly committed to “affirming and protecting the equal basic moral status of all individuals.” Buchanan calls this the “status egalitarian function” of the ILHRS (2013: 28, original emphases).

What justifies the status egalitarian function of the ILHRS? A philosophical justification can be found in Buchanan’s influential book, Justice, Legitimacy, and Self-Determination (2004), in which he argues for a branch of “moral individualism” that is “individualistic” in a “justificatory” sense (2004: 413, original emphasis). The fundamental moral principle in his “justificatory individualism” is the “Moral Equality Principle” predicated on a Kantian premise that “all persons are entitled to equal respect and concern” and that “each is to be treated as an end.” This is what it means for Buchanan to treat persons “justly,” which is in turn identified as “helping to make sure that their basic human rights are not violated” (2004: 87). “Basic human rights” are defined as rights that, “if respected, protect those interests that are most crucial for having a good human life.” Basic human rights at the heart of Buchanan’s principles of justice echo human rights enumerated in the UDHR and include the

right to freedom from religious persecution and against at least the more damaging and systematic forms of religious discrimination; the right to freedom of expression; the right to association; and the right against persecution and against at least the more damaging and systematic forms of discrimination on grounds of ethnicity, race, gender, or sexual preference (2004: 129).
Since only just institutions, including legal ones, can help ensure that all persons are treated justly, Buchanan derives the fundamental but “limited” moral obligation, which he calls the “Natural Duty to Justice,” to “help ensure that all persons have access to institutions, including legal institutions, that protect these basic human rights” (2004: 74). This means that “all justifications for ascriptions of moral and legal rights (and duties) must be grounded ultimately on consideration of the well-being and freedom of individuals” (2004: 413, added emphases). Accordingly, states have “legal duties” that correspond to “individual international legal rights” of those under their jurisdiction. In case a particular state is unable or unwilling to fulfill these duties, then “other states may have some sort of responsibility to achieve their fulfillment” (Buchanan, 2013: 24). The ILHRS, then, has an “interference-justifying role” (Beitz, 2001: 273) vis-à-vis not only noncomplying states, but also noncomplying non-state collectivities, such as nations/peoples6 without a state.7 Consequently, the ILHRS has the authority to transform the world, as it may “require creating new institutions” or “reforming existing institutions” in noncomplying—or nonliberal—states or nations/peoples in order to ensure that individuals in such collectivities have "access to institutions that protect their basic human rights” (Buchanan, 2004: 88).

Given Buchanan’s moral individualist framework, his support for the indigenous claim to self-determination is surprising. Liberal theories based on “methodological individualism,”8 of which justificatory individualism is an example, are typically averse to indigenous demands for self-determination (see Gutmann, 2003; Waldron, 1992). Yet, Buchanan is sympathetic to the “need to honor the valid claims of indigenous peoples to rectification of past injustices and their continuing effects” (2004: 404) and recognizes that protecting indigenous peoples’ interests may provide the “strongest case for international legal support” for the right to self-determination (2004: 408). The right to self-determination only requires “an independent domain of political control” (2004: 333) and not an independent state (see, 2004: 401); it is therefore distinct from the right to secession that involves establishing a separate “legitimate state” (2004: 334).9 Buchanan favors granting certain sub-state political entities—for example, Indigenous peoples—the right to self-determination, as this could obviate the risks associated with secession, such as violence and the oppression of new minorities (2004: 404). Buchanan is willing to grant the right to self-determination to indigenous peoples not only when principles of transnational justice are violated but also in order to promote “more efficient, more meaningful democratic participation,” or to “better serve the interest of minorities” (2004: 403).

Since the right to self-determination is often thought to belong to groups, Buchanan recognizes that his sympathy for the self-determination of indigenous peoples may seem inconsistent with his moral individualism (2004: 408). He argues, however, that this seeming inconsistency can be resolved in his justificatory individualism. Buchanan recognizes that groups or collectivities can be “real” in that “not all the properties of groups can be reduced to the properties of individuals who are members of the groups” (2004: fn. 10, 413). Still he denies that group rights can be “ascribed primarily to groups” or “possessed by groups” (2004: 411), since this idea is contradictory to the premise of justificatory individualism that “only individuals are moral subjects” (2004: 414). The right to self-determination, therefore, can be justified based solely on the idea of members' individual interests. While a justificatory individualist may refer to the interests of groups, it is only as “shorthand for the interests of the members of the group,” including interests that individuals may have “only by virtue of being members of a group” (2004: 414–415). In other words, the notion of group interest is merely an aggregative interest derived from accumulating the members' individual interests, and the idea of group right based on group interest is a mirage that lacks any moral basis. Therefore, the right to self-determination that Buchanan is willing to acknowledge is “legal” (2004: 414)10 and is an application of his moral individualist framework. As such, the legal right to self-determination of indigenous peoples can be deployed primarily in order to protect individual human rights of their members.

Buchanan on indigenous peoples’ defense of cultural integrity

Although Buchanan is sympathetic to indigenous peoples’ demand for the “group” right to self-determination, he argues that it can be justified primarily for “intrastate autonomy” as “self-government” (2004: 409), involving “an independent domain of political control” (2004: 333). Buchanan (2004) then considers another rationale for the collective right to self-determination, “cultural integrity,” invoked by indigenous peoples themselves (see, Coulthard, 2014, chapter 2, in particular, 71–72); the “rights to ‘cultural integrity’” may include not only “rights against interference with cultural activities” but also “rights to positive action by states to help indigenous peoples not only to preserve but ‘strengthen’ their cultures and determine the direction of their cultural development” (2004: 409). Buchanan, however, rejects cultural integrity as a rationale for the collective right to self-determination, because this may lead to a “fundamental conflict of values between respect for cultural preservation and respect for individual human rights, with no indication of how it might be resolved even in principle” (2004: 422). 

Buchanan’s rejection of indigenous cultural integrity is noteworthy, as it contradicts indigenous peoples’ own position on their collective right to self-determination (Corntassel, 2012; Gibson, 2011; Stamatopoulou, 2011). Cultural integrity has been constitutive of indigenous peoples’ justification for their collective right to self-determination (Anaya, 2004, chapter 4). Not surprisingly, the DRIP—as unsatisfactory as it may be to many indigenous peoples—is “imbued with an affirmation of the cultural rights of indigenous peoples” (Stamatopoulou 2011: 388). Most notably, indigenous peoples' collective right to self-determination is affirmed so that indigenous peoples, who have a right to “belong to an indigenous community or nation in accordance with the traditions and customs of the community or nation concerned” (Article 9), can “freely pursue their economic, social and cultural development” (Article 3), maintain and strengthen their “distinct” cultural institutions (Article 5), and “practise and revitalise their cultural traditions and customs” (Article 11); indigenous peoples’ “collective right” would ensure them to “live in freedom, peace, and security as distinct peoples” (Article 7) without being “subjected to forced assimilation or destruction of their culture” (Article 8). The core value of collective freedom as a people to live in accordance with their own cultural ways reverberates throughout the DRIP (Articles 12, 13, 14, 15, 24, 31, 33, 34, 35).

Given the adamance with which indigenous peoples have defended their cultural integrity, Buchanan's rejection of their claim to cultural integrity calls for critical scrutiny, as he is in essence insisting that indigenous peoples’ own perspectives about their right to self-determination ought to be overridden in favor of his liberal conception of the indigenous "legal" right to self-determination. Stakes are high for indigenous peoples on how this debate is resolved, as they are the most directly affected by the ILHRS's determination of the nature and scope of their right to self-determination.  Buchanan’s reason for rejecting indigenous cultural integrity is that there is an irresolvable “fundamental conflict of values between respect for cultural preservation and respect for individual human rights” (2004: 422). What would such a “fundamental conflict of values” involve? Unfortunately, Buchanan does not elaborate on the nature of the “fundamental conflict.” Given the importance of assessing Buchanan's argument, I propose to reconstruct his argument by examining his critique of John Rawls’ (1999) “decent nonliberal peoples,” which provides important clues.

In his last major work, The Law of Peoples (1999), Rawls argues against mainstream liberals who believe that liberal societies are the only legitimate societies. According to Rawls, there are at least two kinds of societies that can be considered “well-ordered” and therefore legitimate, liberal societies/peoples and decent nonliberal peoples. Decent nonliberal peoples meet “two criteria,” one international and the other domestic: internationally, they are non-aggressive (Rawls, 1999: 64). Domestically, decent nonliberal peoples, although not perfectly just according to liberalism, are just according to their “common good idea of justice [that] assigns human rights to all [the] members.”11 Members of decent nonliberal peoples have “the capacity for moral learning and know the difference between right and wrong as understood in that society” (1999: 66, added emphasis). If so, decent nonliberal peoples are worthy of liberal toleration, as they, just as liberal peoples, “recognize certain basic principles of political justice as governing their conduct” (1999: 37). Liberal societies and decent nonliberal peoples, therefore, may co-exist peacefully in a “realistic utopia” in which the “gravest forms of political injustice are eliminated” (1999: 7).

The debate about nonliberal decent peoples is relevant here, because indigenous peoples of North America offer paradigmatic examples of Rawls’ decent nonliberal peoples, although Rawls himself did not explicitly consider them as such. Most indigenous peoples in North America were matriarchal and had egalitarian cultures (Anderson, 2000; Jaimes with Halsey, 1997; Turpel, 1989).[AQ2] The Iroquois League of the Northeast in particular exemplifies egalitarian and even “democratic” indigenous culture most prominently. The Iroquois League comprised six indigenous nations of the Northeast—the Mohawks, Oneidas, Onondagas, Cayugas, Senecas, and Tuscaroras—related to one another in language and ancestry. The League, well established by 1500, was formed in order to stop warfare among them, and all six nations agreed on the “Great Law of Peace,” the overarching values of which were “peace, brotherhood, unity, a balance of power, the natural rights of all people, and sharing of resources” (Grinde and Johansen, 1991: 29, added emphases). Domestically, members of the six Iroquois peoples loved “equality” and “liberty” (1991: 12, 14, 15) and acknowledged “basic rights” of members (1991: 31). The expression of “public opinion and debate” was encouraged and disputes were solved “by giving all parties an equal hearing” (1991: 31). Most importantly, each nation had a form of “counselor democracy” (1991: 12) in which the “authority and power” of chiefs rested upon “the consent of the governed” (1991: 32). Although these traditional values and institutions have been considerably disrupted and weakened during centuries of European colonialism, members of contemporary indigenous peoples are insisting on their collective right to self-determination precisely to revive such cultural values and institutions (Alfred, 1995, 2009).

Buchanan, however, while posing as a defender of indigenous peoples’ right to self-determination, viciously attacks Rawls’ call for the liberal toleration of decent nonliberal peoples, claiming that decent nonliberal peoples’ “common good conception of justice” is “very deeply and arbitrarily inegalitarian” (2004: 164). Buchanan agrees with Rawls that members of decent nonliberal peoples may be “reasonable,” as they may not only “acknowledge the burdens of judgment” but also “accept fair terms of cooperation” (2004: 162, see also, 2004: 166). Yet, according to Buchanan, being “reasonable” in this sense and engaging in reasoning that is “coherent, consistent, sincere, and yields a conception of public order in which everyone’s good is to count” (2004: 173) is not enough to render a person worthy of respect (2004: 167). The reason is that “the reasonableness criterion” would allow members of nonliberal cultures to accept conceptions of justice that are “very deeply and arbitrarily inegalitarian” (2004: 164) compatible with “extreme inequalities that are morally arbitrary and indefensible.” Buchanan claims in particular that Rawls’ idea of the common good conception of justice is “compatible with systematic discrimination against religious minorities in both the private and the public sphere” (2004: 165).

Therefore, according to Buchanan, even reasonable persons in decent nonliberal societies would accept “unsupported generalizations about the nature of blacks, women, or untouchables” (2004: 173). Members of a decent nonliberal people would support “a permanent, hereditary caste” or systemic gender oppression in which women are “denied the opportunity for an education, are excluded from political participation (except by being represented in a ‘consultation hierarchy’) and from economic positions, and are not allowed to go outside the home except under highly restrictive conditions” (2004: 160–161). In decent nonliberal societies, women’s treatment would be “so inadequate that it is compatible with some of the severe inequalities that reportedly existed in Taliban society.” Furthermore, those who are socially subjugated, such as “women or untouchables or blacks,” would accept their subjugated status without complaint or resistance. The reason, according to Buchanan, is that they may be “brainwashed into submissiveness by being acculturated within a sexist framework of social institutions and practices” (2004: 170, added emphasis). Consequently, Buchanan alleges, Rawls’ decent nonliberal peoples are “indefensibly inegalitarian” on a par with the Taliban regime in Afghanistan that brutally subjugates women (2004: 169).

Reconceptualizing culture

As damning as Buchanan’s claim and “evidence” against nonliberal peoples may seem, they simply lack any empirical backing. Buchanan accuses Rawls’ account of decent nonliberal peoples of “a combination of extraordinarily sloppy reasoning and patently false empirical premises” (2004: 167). Ironically, this accusation applies to Buchanan’s own critique of Rawls’ account: Not only does it involve uncharitable misinterpretations of Rawls’ position but also exemplifies “patently false empirical premises.” Regarding the first point, it is puzzling how Buchanan can claim that reasonable persons would accept conceptions of justice compatible with “extreme inequalities that are morally arbitrary and indefensible” (2004: 165), given Rawls’ rigorous explication of the idea of reasonableness elsewhere (1993: 54–56). Regarding the second point, Buchanan presumes without evidence that decent nonliberal peoples’ social structures would be egregiously unjust much like those of the Taliban or the South African Apartheid regime. If Buchanan had instead engaged in due empirical research about peoples and nations, both historical and contemporary, which would satisfy conditions of Rawls’ decent nonliberal peoples, he would have soon realized that indigenous peoples before the European conquest and colonialism are paradigmatic examples of decent nonliberal peoples. Rather than being “very deeply and arbitrarily inegalitarian,” most indigenous cultures were far superior to Western cultures of the same era in gender equity; indigenous women, while recognized as different from men due to the fact that they have reproductive capacities, had an elevated social status (Turpel, 1989: 180), as their “innate power to bring forth life” was revered in most indigenous communities (Anderson, 2000: 83).

If indigenous peoples are prime examples of Rawls’ decent nonliberal peoples, as I have argued, then Buchanan’s sympathy toward the indigenous right to self-determination is doubly problematic: First, given his uncharitable portrayal of decent nonliberal peoples and his assertion that they do not deserve liberal toleration, it is unclear how Buchanan can justify his claim that indigenous peoples ought to have a right—albeit “legal”—to self-determination. Let us suppose, for the sake of the argument, that we can somehow make sense of Buchanan’s incoherent position and concede that indigenous peoples deserve a “legal” right to self-determination. We are still confronted with a more serious second problem: Since Buchanan rejects cultural integrity as the foundation on which indigenous peoples can build their defense of their collective right to self-determination, he contradicts indigenous peoples’ own position that cultural integrity is at the heart of their demand for collective self-determination. Buchanan’s “sympathy” toward indigenous peoples’ right to self-determination, then, is at best empty and at worst an affront to the dignity of indigenous peoples who deserve to have their perspectives respected by the international community.

According to indigenous scholars, “traditional indigenous cultural values” are “at the core of [indigenous peoples’] struggles for self-determination” (Alfred 2009: 15; see also Coulthard 2014, chapter 2). Not only are indigenous peoples defined in terms of culture (Brysk 2000, as cited in Corntassel, 2003: 78, en 18), their demand for collective self-determination is explicitly made in the name of culture, whether for “indigenous [cultural] authenticity” (Alfred 2009: 6), “cultural integrity” (Anaya, 2004), preserving cultural identity (Niezen 2000: 129), or “cultural recognition” (Tully, 1995: 3–4). Having been subjected to “cultural genocide” (Article 7, Draft) and still living under the conditions of cultural imperialism of the dominant liberal society, members of indigenous peoples demand their collective right to self-determination so that they as a people can “freely determine their political status and freely pursue their economic, social and cultural development” (Article 3, DRIP). The regeneration of indigenous communities must be predicated on “culturally sound strategies” reflecting “the clearest and most useful insights” emerging from their “lived collective and individual experiences as Indigenous peoples” (Alfred and Corntassel 2005: 601). Hence, members of indigenous peoples argue that “self-determination for us means self-determination within our own cultural definitions and through our own cultural ways” (Trask, 1999: 263); “We ask only to be allowed to grow and change in our own way, true to the values and traditions of our people” (Domingo Montoya of Sandi Pueblo, quoted in Svensson, 1979: 432).[AQ3]
What explains the gaping chasm between Buchanan’s skepticism about even decent nonliberal cultures and indigenous peoples’ unwavering dedication to the integrity of their nonliberal cultures? Why do Buchanan’s and indigenous peoples’ views of nonliberal culture differ so drastically? Given Buchanan’s unsubstantiated allegation that even reasonable persons in decent nonliberal societies would support “a permanent, hereditary caste” or systemic gender oppression (2004: 160), it seems reasonable to suppose that Buchanan is presuming that even decent nonliberal cultures, just by virtue of their being nonliberal, have always been and are destined to remain oppressive, inegalitarian, and patriarchal.12 This essentialist and monolithic conception of nonliberal culture is simply not how indigenous peoples think of their nonliberal cultures. In other words, Buchanan is presupposing a fabricated conception of nonliberal culture as incorrigibly oppressive to which no member of indigenous peoples subscribes.

Culture, whether liberal or nonliberal, is a comprehensive way of life that has endured over time, predicated on common institutions, language, evaluative (moral/religious) framework, and history, shared by members of an intergenerational community occupying a territory (Corntassel, 2012: 97; see also, Kymlicka, 1995: 18, 76; Margalit and Raz, 1990: 444). It is not monolithic, hermetic, or static, but rather complex, porous, and “evolving” (Alfred and Wilmer, 1997: 27). Although culture provides a comprehensive evaluative framework compatible with a range of members’ individual plans of life, no monolithic “essential” set of cultural elements exists to be engraved in the identities of every member. Culture encompasses multiple cultural values as well as their multiple interpretations. Under non-coercive circumstances, even those who self-identify as members of the same cultural group—people or nation—would adopt different cultural values and/or interpretations as constitutive of their personal plans of life and disagree with one another on various issues pertaining to their common cultural-political system. I refer to this as the fact of intracultural pluralism.

The fact of intracultural pluralism, however, is not incompatible with a strong desire of self-identifying members of a cultural group to live in accordance with their cultural way of life through collective self-determination, especially if the group in question has been oppressed by outside forces. Indigenous peoples of North America and elsewhere have been subjected to extreme forms of oppression due to the European conquest and colonialism: Their populations were decimated; most of them lost their original homelands and were banished to unfamiliar and often barren lands; their cultures and ways of life have been annihilated through centuries of European colonialism and cultural imperialism. The European majority have rationalized this process by claiming that indigenous cultures are “backward” (Anaya, 2004: 30) or “uncivilized” (2004: 27), unfit to be accommodated by the dominant liberal society. Under these circumstances, indigenous peoples have been remarkably united in their pursuit of the collective right to self-determination centered around “certain common beliefs, values, and principles that form the persistent core of a community’s culture” (Alfred, 2009: 16).

Although many liberals may be sympathetic to indigenous peoples’ demand for collective self-determination, they may still insist that indigenous peoples’ commitment to cultural integrity requires a moral justification. One need not appeal to an essentialist conception of indigneous cultures to argue that the exercise of indigenous peoples’ collective right to self-determination for the sake of cultural integrity may lead to the oppression of vulnerable members. In other words, even if one accepts that indigenous cultures of the past were egalitarian, it does not follow that they will be in the future, as many of them are currently in disarray due to the corrosive effects of centuries of European colonialism (Jaimes and Halsey, 1997). Take, for instance, the fact that many contemporary indigenous women suffer from discrimination and violence in their own cultural communities, as their indigenous cultures have undergone considerable disintegration and deterioration since the European conquest (Silman, 1987). Allowing indigenous peoples to exercise collective self-determination under these conditions, liberals may continue, would be detrimental to women who are already disadvantaged. 

I agree that discrimination against women in many contemporary indigenous communities is a serious problem. Yet, predicated on the idea of culture as complex, porous, and evolving, I believe that indigenous women would be able to mitigate such internal problems by participating in the process of robust collective self-determination. This is because the “internal” aspect of collective self-determination is none other than democracy (see Cassese, 1995: 11), broadly understood as a politics that enables self-identifying members of a people, who may disagree with one another about various aspects of their cultural community (intracultural pluralism), to participate as equal members in internal contestations and negotiations and thereby contribute to the development of a cultural-political system that would promote every member’s well-being (for more, see Herr, 2006). Indigenous women, as equal members of their communities, are equally entitled to participate in the collective self-determination of their cultural communities and have their voices heard and respected. Indeed, even the indigenous women who oppose discrimination and violence within their communities identify themselves as “members” of their communities and support “self-determination” (Silman, 1987: 235), “sovereignty,” or “nationhood” (1987: 224). It is only by insisting on their equal status as members to participate in collective self-determination that indigenous women can reform their cultural-political systems to approximate their egalitarian past.

Conceptualizing the moral collective right to self-determination

Once we acknowledge that indigenous peoples’ nonliberal cultures are as complex, porous, and evolving as liberal cultures, could we conceptualize indigenous peoples’ collective right to self-determination as moral and not merely legal? In this section, I attempt to provide an argument for this position. Let us, however, start with some definitions. A right is collective13 only when it is attributable to a group qua group and is not reducible to the aggregation of the rights of individual members. Groups to which collective rights can be attributed are “conglomerate” collectivities as opposed to “aggregate” collectivities. A conglomerate collectivity maintains its independent identity as a group despite changes in its constitutive membership. In contrast, an aggregate collectivity is merely a collection of individuals (French, 1984: 5, 13; see also, Newman, 2004: 4). A prime example of the conglomerate collectivity is a people or nation, members of which share common sympathies with one another generated by a common culture, language, history, and institutions. I will argue below that a group in this sense can be considered an intentional group agent14 that is conceptually and functionally irreducible to the aggregation of its members’ individual intentions and actions. It can have a “moral status” as a group over and above the mere collection of its members (Jones, 2016) and be a holder of the moral collective right to self-determination.

Invoking the idea of group agents, however, has set off alarm bells among mainstream liberal theorists and invited the critique that such an idea smuggles in the assumption that groups have an “ontological status” as agents (Preda, 2012: 230). This is patently false, liberal theorists argue, because only individuals have the requisite ontological status necessary for the attribution of rights. As we have seen, Buchanan's justificatory individualism leads him to conclude that groups cannot be the “possessors of moral rights,” because "only individuals are moral subjects." Therefore, the indigenous right to self-determination is at best “legal” (2004: 414). Buchanan’s justificatory individualism is a version of methodological individualism, which claims that social phenomena consist “solely of the activities and properties (including mental activities and properties) and interactions (including mental interactions and relations) between individuals.” When describing group activities or group properties this position takes them “reducible” to attitudes and motivating reasons of individuals that compose them (Tuomela, 2013: 10). 
A defensible idea of group agents, however, does not require an ontological status of groups on a par with individuals. According to “methodological collectivism” (Tuomela, 2013),15 which has been gaining traction in social sciences, the idea of group agents makes sense, because it has “indispensable explanatory, predictive, and descriptive usefulness for theorizing about the social world” (2013: 46, original emphases; see also List and Spiekermann, 2013: 631). Ultimately, it is individuals who are “the only causally initiating agentive motors,” and the conception of group agents “ontologically depends” on the members’ psychological and emotional states and actions (Tuomela, 2013: 22). Yet, group agents are both “epistemically objective” in that they really do exist and “causally objective” in that they have causal powers to generate practical outcomes in the real world (2013: 47, original emphases). This does not mean that groups are “intrinsically” intentional (2013: 3) or that they are “full-blown” agents (Preda, 2012: 231) with properties that pertain to embodied human agents. Rather group agents are intentional only in a “derived, extrinsic sense” in that their intentions are predicated on the members’ “collective attribution of attitudes" to the group (Tuomela, 2013: 23, original emphases). Yet, in the “minimal” sense of having “a capacity for acting,” group agents are nevertheless intentional (Preda, 2012: 233, original emphases).

I propose that an intentional group agent, such as a nation or a people, attain a moral status and be ascribed a moral collective right to self-determination if at least two conditions are met: First, its members operate according to what Raimo Tuomela calls the “we-mode,” at least some of the time, and, second, there is a coherent, collective, and public “decision-making procedure” that makes group decisions genuinely attributable to the group itself and not to only some of its members (Preda, 2012: 247). Let me elaborate on each of these two components.

First, in the we-mode, individuals function “fully as a group member” (Tuomela, 2013: 23) in that they “intend to act together as a group” by meeting the requirement of “collective commitment” (see 2013: 3.4, 6, original emphases). Members satisfy the collective commitment condition when they are committed to attaining the group’s goals (especially its “ethos”) and to performing their part qua group members in this process by fulfilling their group-based obligations toward not only the group itself but also one another (2013: 43). Collective commitment in the we-mode functions to bind “the members together around an ethos, serving to ground the unity and identity of the group” and provides the group with “the authority to decide about its members’ activities in a practically efficient way.” Consequently, when members act in the we-mode, they not only are committed to the group’s ethos but also form a sense of duty to perform their part in the collective activity to preserve the ethos; each member is willing to be “accountable for [her] participatory actions, not only to [her]self but also to the other members” (2013: 45).16 
Second, in order for members to act in the we-mode efficiently and make group decisions genuinely attributable to the group itself, they must follow a collective “decision-making procedure” that is coherent and public (Preda, 2012: 247). In order for decisions to be genuinely collective, they must be “attributable to the whole group” (2012: 248). This requires a collective decision-making procedure that is accepted by all members as legitimate, which may involve a majority vote or consensus. As Adina Preda states, “it does not matter what the procedure is as long as it specifies that the group as a whole decides in that manner” (2012: 249). This procedure is compatible with giving authority to a subset of group members to whom the power to make further decisions and execute those decisions is delegated. This procedure ought to be “public” and transparent, however, so that group members are fully aware of what is involved, can give their approval when they deem it legitimate, and can contest it in case they consider the procedure corrupted. Furthermore, the procedure ought to incorporate mechanisms by which the group can make “coherent” decisions (2012: 247) and avoid “discursive dilemmas” that arise when “the votes of entirely consistent individuals on logically connected issues can generate a set of inconsistent positions on those issues” (Pettit, 2009: 75).17 The process by which equal members of a group in the we-mode collectively decide upon a collective decision-making procedure that is acceptable to all members constitutes a core element of internal collective self-determination or democracy, although it is by no means the only element. The second condition for an intentional group agent to gain a moral status to exercise the moral collective right to self-determination, then, is that it be democratic, broadly understood.
If an intentional group agent meets these two conditions--it is a group in the we-mode and that it is democratic--then I believe that it is entitled to exercise its moral right to collective self-determination in order to protect its cultural integrity. Most indigenous peoples have been—and, in case they no longer are, aspire to be—paradigmatic intentional group agents in the we-mode, whose collective decision-making procedure has been based on consensus among equal members. Members of contemporary indigenous peoples feel affinity with one another as cultural co-members bound by kinship, and mutually recognize one another as equal members to whom they owe their group-based obligations. They are deservingly proud of their exceptionally egalitarian and consensus-based traditions, and many have wholeheartedly embraced their indigenous cultural values and ways of life (“ethos”). Indigenous peoples therefore have been strongly committed to reviving and rejuvenating their honored cultural values and traditions in the name of cultural integrity. Internationally recognizing indigenous peoples’ moral collective right to self-determination for the sake of cultural integrity, then, would not only invigorate internal collective self-determination—democracy—and empower all self-identifying members of indigenous peoples to participate as equal members in internal contestations and negotiations concerning their common cultural-political systems, but also enable them to restore and revitalize their unique indigenous forms of democracy, which were undoubtedly some of the most remarkable moral achievements in human history.

Concluding remarks: Toward a new vision of the international human rights system

The aim of this article has been to examine whether the ILHRS is adequate as a legal system for just global governance by focusing on the ILHRS’ relation to indigenous peoples’ right to self-determination. If the ILHRS’ normative foundation is conceptualized as liberal individualist, along the lines suggested by Buchanan, then it is not compatible with the normative conception of the collective right to self-determination advocated by indigenous peoples themselves. The reason is not only that liberal individualism's methodological individualism is averse to conferring on oppressed cultural group, such indigenous peoples, the moral right to collective self-determination. It is also that liberal individualism  presumes nonliberal cultures to be “excessively inegalitarian” and rejects the value of cultural integrity on which indigenous peoples’ demand for collective right to self-determination is predicated. I have shown that nonliberal cultures of indigenous peoples, as paradigmatic examples of Rawls’ decent nonliberal peoples, are far from excessively inegalitarian. To the contrary, their traditional cultures were remarkably egalitarian and democratic, albeit nonliberal. The passion to resuscitate and reinvigorate their egalitarian and democratic nonliberal cultural values and institutions has been the primary driving force behind the movement by contemporary members of indigenous peoples for their collective right to self-determination.

If my argument has been plausible, then the ILHRS, predicated on a liberal individualist foundation, cannot operate as an impartial arbiter of justice for all nations and peoples demanding their moral collective right to self-determination. Despite the fact that the ILHRS’ various documents affirm that “All peoples have the right to self-determination,”18 this affirmation cannot be more than lip service unless the liberal foundation of the ILHRS and its limits are exposed and confronted. In order for the ILHRS to be a true mechanism for just global governance, then it ought to support the moral collective right to self-determination of all well-ordered societies, whether liberal or nonliberal (Rawls, 1999), predicated on “a genuine, unforced international consensus on human rights” among all well-ordered societies (Taylor, 1999: 124). Providing a detailed account of how this can come about is beyond the scope of this article and must be taken up on a different occasion. By highlighting the limits of the widely-accepted liberal individualist foundation of the ILHRS, however, I hope that the argument defended in this article will contribute to further discussions on this very important topic.
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Notes

1. I will focus on the claims of indigenous peoples in the North American context for the sake of focus. The discussion provided here, however, may be applicable to other indigenous peoples' situations.

2. One of the most recent disagreements concerns whether to view the normative foundation of international legal human rights system (ILHRS) as “political” or “naturalistic.” See, Liao and Etinson (2012).

3. One exception among liberal theorists of human rights is Joseph Raz (2010), who rejects liberal “individualism” (Raz, 1986).

4. Buchanan (2004); Griffin (2008); Beitz (2009); Donnelly (2013). In his more recent work, Buchanan (2013) again takes the Universal Declaration of Human Rights (UDHR) as the most significant among the “set of documents that contain canonical formulations of rights” that constitute the ILHRS (2013: 6). Buchanan includes in this set the International Covenant on Economic, Social, and Cultural Rights (ICESCR), perhaps because the ICESCR is the first Human Rights “covenant” (Churchill 2011: 533) to state that “All peoples have the right of self-determination” (article 1:1). What is puzzling, however, is that Buchanan does not include the Declaration on the Rights of Indigenous Peoples (DRIP) in the set, although the UN’s adoption of the DRIP (2007) predates Buchanan’s publication of the book by 6 years. His exclusion of the DRIP remains unexplained in the book.

5. Corntassel (2012) discusses difficulties in implementing indigenous rights several years after the United Nations (UN) adoption of the DRIP.

6. Nation, in this sense, does not refer to the “statist” nation, which is primarily a territorial-political unit, but rather to the “ethnicist” nation, which is predicated on a common descent and culture and is often used interchangeably with “people.” See, Smith (1983: 176–180).[AQ4]
7. Although Buchanan focuses mostly on states in this discussion, I believe that the ILHRS’ interference-justifying role is applicable to other collectivities, such as nations/peoples without a state, which have political power over their members. This interpretation is not only consistent with Buchanan’s “justificatory individualism,” but also with his position on “decent nonliberal peoples” to be discussed below.

8. This view takes groups as epiphenomena completely reducible to their constitutive individuals (Tuomela, 2013: 10). For more, see section “Conceptualizing the collective right to self-determination.”

9. Indeed, indigenous peoples make it clear that their demand for self-determination does not involve secession (Anaya, 2004: 102–103, 2009: 188; Niezen, 2000: 140–143). This is not to deny the “territorial” nature of self-determination (Wall 2007; Wellman, 1995), but only to say that it does not require an independent state.[AQ5]
10. "Moral" human rights have priority over "legal" human rights in that their validity is "independent of any and all governmental bodies," while this is not the case for the latter (Pogge 2002: 52-53).
11. It is important to note that, according to Rawls, the conception of human rights honored by decent nonliberal peoples represents a minimalist conception of human rights. As such, they are not the human rights incorporated in the UDHR, and a fortiori the ILHRS. Rather, they “express a special class of urgent rights” acceptable to both well-ordered societies with divergent traditions and cultures (Rawls, 1999: 79).

12. The idea that essentialist and monolithic nonliberal cultures of indigenous peoples are hopelessly oppressive has been more explicitly discussed by another liberal philosopher, Amy Gutmann (2003), in her argument against indigenous peoples’ demand for sovereignty predicated on cultural integrity. For an in-depth analysis of Gutmann’s position, see Herr (2009).

13. In order to avoid confusion, let me clarify that my usage of “collective” here is different from Jones’ (2016) usage and is equivalent to his term “corporate.”

14. In the literature of collective rights, two main approaches are dominant: The first is to derive the idea of collective rights from the concept of interest, inspired by Raz’s (1986) work (Jones, 1999; McDonald, 1998; Newman, 2004; Réaume, 1988; Wall, 2007). Buchanan seems to align himself with this approach (see 2004: 414–415). The second is to rely on the idea of group agency (French, 1984; Preda, 2012; Tuomela, 2013). The former approach, despite its popularity among liberals, involves inconsistencies (see, Preda, 2013) and is not compatible with the moral collective right to self-determination that indigenous peoples demand. I therefore follow the second approach.

15. Some call it “methodological holism” (List and Spiekermann, 2013).

16. For a similar emphasis on the “subjectivity” of group members as critical for transforming a group into a group agent (Jones, 2016), see Galenkamp (1998); McDonald (1991).

17. This implies that any majoritarian voting system ought to be supplemented by other mechanisms to ensure that consistency is maintained between democratic input and policy output (see Pettit, 2009: 76).

18. Preamble, Declaration on the Granting of Independence to Colonial Countries and Peoples (1960); Article 1, International Covenant on Economic, Social and Cultural Rights (1966) and the International Covenant on Civil and Political Rights (1966).
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