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The asylum system faces problems on two fronts. States undermine
it with populist politics, and migrants use it to satisfy their migration
preferences. To address these problems, asylum services should be
commodified. States should be able to pay other states to provide
determination and protection-elsewhere. In this paper, I aim to
identify a way of implementing this idea that is both feasible and
desirable. First, I sketch a policy proposal for a commodification of
asylum services. Then, I argue that this policy proposal is not only
compatible with the right to asylum, but also supported by moral
considerations. Despite some undesirable moral features, a market in

asylum facilitates the provision of asylum to those who need it.

Introduction

The right to asylum is a unique human right. Asylum is a right of last resort.
When your state fails to protect your basic human rights, the right to asylum
delegates this responsibility for basic protection to other states. This backup
function makes asylum particularly important. In practice, however, the right to
asylum depends on a system that many describe as “broke”. It “fails to afford
adequate protection to the enormous and growing number” of asylum-seekers.'
Recent events are putting increasing pressure on this already problematic system.
From 2011 to 2014, the number of asylum applications tripled to around 1.7
million, which was the highest level ever recorded.” In 2015 this number
increased again by 48% to around 2.5 million asylum seekers.’ Almost 150,000
Syrian refugees comprise the majority of asylum-seekers in industrialized
countries. Meanwhile, the four million Syrian refugees who are stuck in

countries such as Turkey and Lebanon are not even included in this figure.



The asylum system is beset with problems on at least two fronts. First, the
political will on the part of receiving states to protect and welcome asylum-
seekers is relatively small.* Instead, politicians boast about the high numbers of
migrants rejected at their borders as populism grows stronger. Second,
challenges arise from the side of asylum-seekers. Some migrants use the right to
asylum to pursue their hopes of migrating into comparatively prosperous
economies.’ Those asylum-seekers increase the number of applications and
appeals receiving states have to cope with. Both problems undermine an

effective provision of the right to asylum for those who need it.

This paper discusses a solution. States should be able to trade the fulfillment
of asylum services in a market where receiving states pay other states to process
asylum claims and protect asylum-seekers elsewhere.” Some such “protection-
elsewhere” policies are already in place within Germany, within the European
Union (EU), and in the Pacific region. However, these policies are often
considered immoral.” So, although the policies actually in place are politically
feasible, they are not morally desirable. Scholars have proposed alternative
protection-elsewhere policies. These alternatives may be morally desirable but
they are not politically feasible. These alternative proposals often require an
internationally unanimous agreement on refugee quotas but they have not been
specified with respect to the particular institutional regime in which they would
take shape. With this paper, I hope to address these two points. Is there a
proposal that is both feasible and desirable? I sketch an institutional regime and
then argue that this policy proposal is not only compatible with the right to
asylum, but is supported by moral considerations. As such, this paper’s approach
is in non-ideal theory. The proposal I discuss is by far not the most desirable
solution overall and it does not address all problems that the asylum system faces
today, but it rectifies some central problems of the system and hence improves

on the status quo.

To illustrate the proposal, consider the United Kingdom (UK) as an
example, where immigration is a central and divisive policy issue. An open
market for protection-elsewhere would give the UK the option to outsource its
asylum services to countries such as Ghana. This would not only take the
divisive issue of asylum-seeking off the domestic political agenda in the UK but

such an arrangement would also discourage asylum applications by those who



mainly aim to take residence in the UK without qualifying for asylum protection.
An independent authority within the United Nations (UN) would oversee decent
standards of protection and due process in Ghana while fallback duties may
remain with the UK.

Relative to existing proposals, such a market in asylum services has some
noteworthy features that I describe below. In the course of doing so, it will
become clear that the proposal raises distinct moral issues about the right to
asylum that have often been overlooked. After discussing these, I will consider
the proposal from the vantage point of market ethics. I argue that such a market
is not only compatible with the right to asylum; it is supported by moral

considerations.

A Market in Asylum Services

There should be a market for the fulfillment of asylum services in which some
states pay other states to fulfill their asylum-related duties on their behalf. These
asylum-related duties include, but are not limited to, processing asylum
applications, protecting and housing asylum-seekers, and eventually resettling or
integrating them into their own societies, if needed. The existence of this market
should not affect what rights asylum-seekers have or to what extent they can
enjoy them. The proposal leaves the content and the value of the right to asylum
untouched. The only change is in the identity of the state providing asylum-
related services. Hence, the good that is traded from one state to another is the
services to which asylum right-holders have a claim-right against a receiving

state.®

To continue the above illustration, suppose the UK has outsourced its
asylum services to Ghana. Nevertheless, the process of filing an asylum
application in the UK begins with an asylum-seeker indicating his or her
intention to apply for asylum at any port of entry to the UK or at any of the UK’s
representations abroad. Yet, in doing so, the asylum-seeker does not face
officials of the UK. Instead, officials acting on behalf of Ghana receive the
asylum application.” Deciding an asylum application takes at least several
months, so the asylum-seeker will be flown out to Ghana, which takes over the

so-called duty of non-refoulement that corresponds to “the most critical of all



refugee rights.”'" Non-refoulement means that the state has to grant the asylum-
seeker protection for the period of time in which the application for refugee
status is considered. From then on, the asylum application will be handled not
only by Ghana but it will also be handled in Ghana. Cases should be treated
symmetrically, in the sense that applications from asylum-seekers who applied to
Ghana directly should not be discriminated relative to those who applied at a UK

point of contact.

This transaction is a form of outsourcing. In our example, the UK is the
buyer and Ghana is the seller. The buyers are the states that want to outsource,
that is, to buy the fulfillment of its asylum-related duties. The other states, which
are interested in providing this service on the buyer’s behalf, are the sellers. This
market for asylum is similar to schemes already in place in other sectors. For
example, private companies provide custody services in the United States (US)
or the UK. Even policing, a paradigmatic example of a sovereign exercise, has
been outsourced to the private sector.'' Most related to the current case, some US
embassies rely on outside contractors to handle significant parts of the visa

application process.

What sets the market in asylum services apart from other market
transactions is that only states, but not private companies, can take part. The
ability to provide asylum requires the ability to potentially provide citizenship.
This rules out private actors. Select states may even be excluded. The tender
should be restricted to states that meet minimal conditions concerning, for
example, the quality of service provision, political stability and good
governance, and the opportunities it offers to asylum-seekers. The bids would be
placed through a UN agency, for example the United Nations High
Commissioner for Refugees (UNHCR), that would vet the buying parties, and
oversee the provision of the services charging a commission fee for its services.
On the proposed regime, this agency would have exclusive competence of
underwriting such contracts. Bilateral trades outside this system should be made
contrary to international law. This would constitute a significant departure from
the current legal framework that allows any deals to be struck between any two

states.



To enter the market, the buyer invites tenders through the UN agency to
fulfill asylum services on her behalf specifying the volume (for example,
200,000 applications) and the period of time (say, 10 years). In return, sellers
pitch their bids and the buyer picks among them. Although the UN agency
responsible might assist in arranging the deal, states are likely to survey for
interested parties and pre-negotiate terms bilaterally. After all, not only the price
but also diplomatic and political considerations will figure into the buyer’s
decision. For example, the buyer could prefer outsourcing asylum to her allies or
strategic partners. When the offer is accepted, the seller sets up the fulfillment of
the asylum duties on the buyer’s behalf on all points of entry where the buyer
had previously placed its respective officers. Even though they are not directly
involved, the buyer together with the UN agency shall oversee the seller’s
fulfillment of the contract. The contract should affect only newly arriving
asylum-seekers but not the stock of migrants in a country that is present at the

time before the asylum-services are outsourced.

Since not only the protection but also the processing of asylum applications
may be outsourced, some additional precautions must be taken. First, the
outsourcing requires some form of conditionality. Without conditionality, the
selling state may have incentive to cash in the money and reject applications.
Therefore, some of the benefits that the selling state receives must be conditional
on, for example, the numbers of asylum-seekers admitted for asylum.'” Second,
the outsourcing requires some degree of coordination. Just as the UN agency will
determine minimal standards of protection, it will also stipulate minimal
standards of processing concerning the determination of asylum applications.
This may, as a side effect, open the opportunity for greater coordination of
asylum processing standards. Third, the outsourcing requires some exceptions. In
the case of Ghana, to continue this example, an asylum-seeker who is a member
of a LGBT community cannot sensibly find protection as long as homosexual
acts are illegal in Ghana. Whether an asylum-seeker is a member of a LGBT
community is already an important consideration for the assessment of asylum
applications today. So, based on such existing procedures, certain groups should

fall under exceptions of this outsourcing scheme."

Some bilateral policies that are in some respects similar are already in place.

For example, the “PNG Solution” is an agreement that was reached in 2013



between Australia and Papua New Guinea (PNG). Under this agreement, Papua
New Guinea houses and potentially resettles asylum-seekers that would
otherwise arrive in Australia. Hence, Australia has effectively outsourced its
asylum protection to Papua New Guinea. Several political groups and human
rights NGOs have protested against this policy. Rightly so: The problem with the
PNG Solution, and its predecessor the Pacific Solution (2001-07), is that
minimal standards are violated. The living conditions in the asylum camp are
reportedly abhorrent. The applicants are kept in detention for a long time, mostly
indefinitely, and rights to appeal are effectively limited." Furthermore, Papua
New Guinea cannot sensibly provide a permanent resettlement of asylum-seekers

and successfully integrate them in their society.

Australia’s PNG Solution is hence a warning and a lesson. It is a warning
because it illustrates that states, when the pressure of populism mounts, take
action unilaterally. As this trend continues and as international migration
accelerates, the PNG Solution will not be the last of its kind."”> But this need not
be a bad thing. I argue there are moral reasons in favor of trading asylum
services, if done right. The PNG Solution is a lesson in that it illustrates what can
go wrong if asylum services are traded freely and unchecked as they are today.
With the experience of the PNG Solution, I argue instead to set up a market with
oversight and regulation. A one-off effort of the international community could
establish a global standard that would serve as a default mechanism for asylum
transactions and hence discourage states from outsourcing their asylum system in

a morally more problematic way.

This proposal adds to existing market-based approaches to govern
migration.'° However, it differs importantly from each of the existing proposals
in at least one of the following four aspects. To see the asylum for sale proposal

more clearly, let me contrast it against similar existing proposals.

First, the present proposal is not a proposal on the issue of immigration
generally but only on asylum, which is only a special subset of immigration and
makes up only a very small fraction of all global migratory movements. In
contrast, many existing proposals deal with regular migration and do not
consider the case of asylum."” But asylum differs from other forms of migration

with respect to the moral and legal norms that govern it. Of course, apart from



asylum-related claims, there might be further moral reasons for granting non-
citizens residential status, such as special ties, personal relationships, or the
rectification of past injustices.'"® However, my discussion focuses specifically
only on the moral considerations concerning refugees arriving at a state’s borders
without special ties or relevant personal relationships to persons residing in any

particular state."

Second, what is for sale on the proposed market is not the right to immigrate
but rather the duty to provide asylum. Furthermore, it is states that act on the
market, not migrants. In this regard, my proposal is identical to, for example, that
of Peter Schuck.” This is an important point to keep in mind when it comes to
considering the objection that trading asylum services is an undignified use of
asylum-seekers because it expresses a negative valuation, because it constitutes a
commodification of asylum-seekers, or because it is discriminatory. These are
significant objections to any market for asylum services. Since they have been

addressed elsewhere, I do not discuss them here.*!

Third, this proposal is a processing elsewhere scheme and not only a
protection-elsewhere scheme. Including the processing component of asylum
significantly expands the focus of the proposal. One important strategic reason
for a processing elsewhere scheme is that this might help to remove the issue of
irregular migration off the domestic political agenda and thereby assuage

populist pressure.

Fourth, this proposal is politically feasible in the short run. In contrast to
existing proposals, the asylum for sale proposal does not require a consensus on
binding global refugee quotas. A market in asylum services requires only
minimal collective agreement and action on establishing the respective UN
agency and outlawing outsourcing of asylum-services outside of this regime.
Apart from agreeing on minimal service standards, the proposal involves no
legal commitments on member states. Although the price of this feasibility is
that the proposed system would address only some of the many problems of the
asylum system, a more ambitious approach based on quotas seems out of reach.
Consider the repeated failure of UN climate negotiations to agree on emissions
quotas or the more recent struggle between EU member states to agree on

refugee quotas. Far from wanting to agree on a quota, governments have an



incentive to free ride and to impose limits on the number of refugees their
country receives. In light of this, a policy proposal requiring a comprehensive
and binding multi-lateral agreement on international refugee quotas seems just
not feasible.”” Yet, many existing proposals assume exactly that.”> The asylum
for sale proposal offers a way for states to impose limits on the numbers of
asylum-seekers they take in without the destructive incentive of minimizing their

moral obligations.**

I fully concur with Gibney that “a just distribution of refugees between
states is an important normative goal.”* Thus, leaving the quota component out
of the proposal might result in the proposal being unjust in one way.But this
worry is not decisive here. First of all, the worry rests on an assumption in
favour of a certain egalitarianism between states that many do not share. For
example, some political realists might reject the egalitarian background
assumption. Furthermore, to push a more principled point, we should generally
not give up urgent human rights of individuals in favour of claims made by
collectives. The rights of individuals to basic protection have greater relative
moral importance compared to the claims of states to a fair distribution. So, if we
can make asylum-seekers’ lives better in the near future with a solution that is
non-ideal from the perspective of justice as far as states are concerned, we

should do it. Individuals matter more than states.

Arguments for a Market: Rights and Welfare

From the standpoint of market ethics, arguments pull in both directions: in favor
of trading asylum services but also against doing so. Some of the literature sees
the idea of trading asylum services unfavorably and hence there is a focus among
proponents on presenting a negative case, that is, on defending protection-
elsewhere schemes from objections.” In this paper I instead focus on positive
considerations in favor of trading asylum services that have sometimes gone

overlooked.”’

There are two considerations in favor of trading asylum services. The first
adopts general arguments for trade and applies them to the special case of
asylum. Trade lets agents exercise their rights and increases overall welfare of

the exchanging parties. These are the right-based and welfare-based arguments



for trade in a general form. The second consideration in favor of trading asylum
services takes on the specific case of asylum directly. A market for asylum
services will help to rectify existing perverse incentives for both states and
migrants. This is an effectiveness argument. Both considerations — the general
arguments for trade based on rights or welfare as well as the arguments focusing
on asylum specifically — pull in the same direction. A market in asylum will help

to make sure that asylum is provided to those who need it.

Since the general arguments for trade are well rehearsed in the literature, I
review them only synoptically in this section. In the next section, I discuss the
consideration that applies to the proposal directly, namely, that a market in

asylum services helps to rectify perverse incentives.

There are two classes of general arguments in favor of market exchanges.”
One class of arguments is based on libertarian rights. Roughly, the idea is that an
agent has a right to decide how to use her property. Another class of arguments
is based on welfare considerations. The idea is that allowing exchanges increases

overall welfare of the exchanging parties.

Consider first the rights-based argument. The central assumption of this
argument is that a state has certain ownership rights over its asylum services.
That is, a state owns the infrastructure, territory, and resources used in providing
asylum services and a state employs individuals who provide those services. This
central assumption about ownership of asylum services is then paired with a
more general normative assumption that an owner has a right to sell whatever
she rightfully owns so long as no other weighty moral consideration stands in the
way. Thus, as long as there are no countervailing weighty moral considerations,
states have a right to commodify asylum services.”” Put in a different way, even
if states cannot rid themselves of the duty to provide asylum, they can decide in
which way asylum is provided. More technically, states may decide about the
proportions of the production factors of asylum services. States may trade off
using their territory and infrastructure versus their monetary resources to employ
individuals in providing asylum. Hence, they may shift the production factors
away from using their own territory and infrastructure towards paying and
employing someone else to do it. This is the rights-based moral argument in

favor commodifying asylum services.



A welfare-based argument, the second class of general arguments in favor
of market exchanges, applies to the case of asylum as well. This argument uses a
basic finding in welfare economics that there are gains from trade that lead to an
optimum. When one party prefers having something the other party has, and vice
versa, and each is willing to give up what they have in return for what the other
party gives them in return — everybody benefits from an exchange. In our case,
the buyer prefers losing money over having to provide asylum services, and the
seller prefers receiving the money and providing additional asylum services over
the status quo. Hence, trading asylum services increases overall welfare. This is

the welfare-based argument in favor of commodifying asylum services.

This welfare-based argument assumes that there are no negative
externalities. This assumption seems plausible. In fact, there might be positive
externalities to accepting migrants.” By facilitating migration, and in particular
by protecting asylum-seekers, states help to alleviate poverty and thereby
contribute to the production of a public good. Asylum-seekers, in turn, contribute
to the economic production of a country. Hence, trading asylum services
increases not only the welfare of the transacting parties but, via positive

externalities, it also increases the welfare of third parties.’

It is important to note assumptions that this welfare-based argument does
not make. First, the argument does not assume that the distribution of initial
endowments between the trading parties is just. Even if some have a lot and
others have very little, there are welfare gains from trade. And even if the
distribution emerged from a history of injustice, there are welfare gains from
trade. Second, voluntariness plays no role. Even if transactions are not voluntary,
there can be welfare gains from trade. This phenomenon is well known in the
literature on exploitation. For example, poverty might lead you to consent to

selling your kidney but you might still be better off after all.

This makes this idealized economic argument surprisingly applicable to
non-ideal theory. In our world the welfare distribution between states is not just.
Likewise, states may not agree to certain transactions voluntarily. Nevertheless,
or so the welfare-based argument suggests, there can be one way in which

trading is better than not trading. Hence the welfare-based argument helps to
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identify small and isolated improvements before a backdrop of larger moral

problems.

Arguments for a Market: Avoid Perverse Incentives

The second consideration in favor of commodifying asylum services, next to the
rights-based and the welfare-based arguments, is that such a commodification
will rectify perverse incentives. As things stand today, the asylum system
presents states and migrants with incentives that potentially undermine the
system’s effectiveness.”” I present the incentive problem for each side — states
and migrants — and discuss how a market in asylum services would solve this

problem.
States: Populist Politics against Asylum Rights

First, consider the side of states. Joseph Carens argues that “states use techniques
of exclusion” with the aim of “limiting the demands that are actually made of
them.”** Indeed, it is a centerpiece of conservative policy to take a tough stance
on migration inflow. The Conservative Party of the UK, following a campaign
promise by former prime minister David Cameron, has committed to lowering
net migration from more than 200,000 to “tens of thousands”.* More starkly,
Donald Trump announced during his presidential campaign to deport all illegal
immigrants and build a wall on the US-Mexico border.® In Germany,
Chancellor Angela Merkel faced a “backlash” in 2015 when she refused to put a
limit on the number of refugees the country would take in. Consequently, her
popularity “dropped to its lowest level since the start of the euro crisis in
20117 If you look to Eastern Europe, for example to Hungary, you will find

even more drastic illustrations of this dynamic of politicians and public opinion.

This populist dynamic undermines the effective provision of asylum. Many
politicians tend to give in to mounting public opinion pressure and commit to a
net migration target. Although states adopt sharp measures in their attempts,* it
is unclear to what extent states can influence migration,” especially when — as is
the case within the EU — there is an agreement to guarantee free movement. This
brings into focus those kinds of migration that are at a state’s discretion by
involving an application. Together with visa applications, applications for

asylum are about the only way in which a government can directly influence
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immigration. Therefore, when governments aim to lower net migration figures,

they will be restrictive on applications for visas and asylum.*’

Given this situation, it should not come as a surprise that refugee
recognition rates vary wildly between countries.” For example, asylum
applications lodged by refugees from Afghanistan were successful around 75%
of the time in Turkey, Indonesia, Italy, and Sweden. But they were successful
only 25% of the time in Bulgaria, Hungary, and Greece.* These figures reflect a
major unfairness in the current asylum system. Plausibly, this unfairness is

explained, at least in part, by the perverse incentives on the side of governments.

A market for asylum services will help to rectify these perverse incentives
that lead populist governments to artificially depress asylum-related migration
inflow. In order to achieve lower migration inflow, they no longer need to focus
on the asylum system by refusing to protect those that need protection. Instead,
they may outsource what they perceive to be an “immigration problem.” On the
other side, the seller governments can justify the migration inflow with the
additional money they receive in return. And if the domestic political costs for
retaining asylum-seekers increase, the international price on the market for

asylum services will rise in step.

The buying states should be willing to spend money on such an outsourcing
scheme for two reasons. First, they avoid the costs of processing and protecting
asylum-seekers themselves. Since the selling state might be able to provide the
same services significantly cheaper, the buying state may be able to outsource
the system at the same or even at a lower cost compared to the present scheme
while the selling state can maintain a profit margin. Second, politicians in a
buying state, by setting up such an outsourcing scheme, send a signal to their
electorate about their conservative profile. The politicians can thereby satisfy
their preferences of shaping their public image, perhaps exploiting populist

dynamics, without thereby damaging the asylum system.
Migrants: Free Riding on a Public Good
Second, consider the side of asylum-seekers. They too face perverse incentives.

Economically speaking, they have an incentive to exploit the public good that the

asylum system constitutes and “to make opportunistic use of the system”.*

12



In fact, there are two distinct incentive problems on the side of asylum-
seekers. For means of illustration, I will distinguish schematically between two
kinds of asylum-seekers. First, bona fide asylum-seekers, who should qualify for
asylum, may have an incentive to seek asylum in relatively prosperous states.
They have a mixed-motive: protection and prosperity. Second, mala fide asylum-
seekers, who should not qualify for asylum, are incentivized by a hope of
bettering their economic situation, and use the asylum system to do so. Mala fide

asylum-seekers have a pure-motive: they simply seek prosperity.**

The data suggests that asylum-seekers — to the extent they are able to do so
at all — choose their destination on a preference for certain prosperous
economies. For example, although Germany, the United States, and Sweden are
not anywhere close to where the asylum-seekers come from, these countries

consistently rank among the top destinations for new asylum-seekers.*

For asylum-seekers it is understandable to try to economically better their
situation. But there are two problems. First, in the case of bona fide asylum-
seekers, their preference fuels populism. Although bona fide asylum-seekers
have a strong claim for protection, populist politicians try to undermine their
status. The politicians focus only on one half of bona fide asylum-seekers’ mixed
motive and argue that they are merely “economic migrants.” Second, in the case
of mala fide asylum-seekers, they not only give populist politicians an argument
to take a tough stance toward immigration, these migrants also unfairly exploit
the asylum system in order to satisfy their preference. Mala fide asylum-seekers
increase the administrative caseload on receiving countries, and they thereby
make it potentially harder for bona fide asylum-seekers to receive the protection
they need. Hence, there are different ways in which the perverse incentives on

the side of asylum-seekers undermine the effectiveness of the asylum system.

A market for asylum services will, at least to some extent, disentangle
destination and protection. The market thereby solves the problem of perverse
incentives on the side of asylum-seekers. It is plausible that the states, which are
the target of mala fide applications, are likely to be exactly those states that will
outsource their asylum system to poorer states. This removes incentives to
exploit the asylum system in order to better one’s life prospects and hence allows

more effective protection for those in need. Bona fide asylum-seekers will not
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anymore be able to exercise both parts of their mixed motive. They will only get
protection but perhaps not prosperity. But protection is all the right to asylum

comprises.

The Right to Asylum

The proposal to outsource asylum services raises substantive moral questions, of
which I will discuss two. The first question is this: Can asylum-seekers choose
their own destination? That is, does the right to asylum include a choice-right by
which asylum-seekers can direct a claim-right towards a particular state? This
question is about the right’s content. A market in asylum requires giving a
negative answer to this first question.” In contrast to the first question, which
hones in on the bearer of the right, the second question is about the bearer of the
corresponding duty. The second question is this: Should the duties induced by
the asylum claim-right be inalienable? This is a question about the right’s form.
Once more, a market in asylum requires that we give a negative answer to this

question because it presupposes that asylum-related duties can be traded.

Note also that the duties associated with the asylum claim-right are
imperfect. Initially, there is no specified duty-bearer and no specified recipient.
The duty-bearer and the recipient become specified only when an individual
applies for asylum with a particular state. Some argue that this special relation
transforms an imperfect claim into a perfect claim in the process by which the

recipient and the duty-bearer are specified.”’
On the Content of the Right

Consider the first question about the asylum right’s content. Does the right to
asylum include a choice-right? Does it include the right to choose where one’s
application is considered? It is hard to see why that should be the case.* The
right to asylum is generally justified by its function, namely, that a person
receives protection by other states if her own state fails to do so.*” But, as
indicated by the fact the right is imperfect, this function is not bound to any
particular state. Many states can provide this protection of last resort. As Carens
puts it, “refugees have a moral right to a safe place to live, but they do not have a
moral entitlement to choose where that will be.”” Thus, the traditional

justification for the right to asylum does not yield the choice-right. Hence, the
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right to asylum by its content is respected when a country different from the one
in which asylum-seekers originally applied provides the fulfillment of asylum

duties.

Of course, grounds separate from asylum may justify a choice-right, that is,
a privilege of the asylum-seeker to determine herself where she applies for
asylum. For example, an asylum-seeker’s personal relations or her family ties
may support such a choice-right.”' But these grounds for a choice are separate
from the right to asylum are handled separately from asylum applications.
Furthermore, these additional grounds concern the stock of refugees already
present in destination countries today who remain unaffected by this proposal. At
any rate, when a buyer state outsources the asylum system entirely, family
reunions in the buyer state will phase out as all new refugees will reside in the

seller state.
On the Form of the Right

Consider now the second question about the asylum right’s form. Are the
associated duties inalienable? Or can some other state discharge these duties on a
first state’s behalf? I concede that asylum-related duties are in part inalienable.
Some of the asylum-related duties are second-order duties of oversight that
concern the proper fulfillment of asylum rights. These duties may remain with
the original receiving state even after the state outsourced the fulfillment of the
duty to another state.”> However, I contend that the first-order duties concerning
the fulfillment itself are alienable. Other agents may discharge of your duties on
your behalf. When we consider similar cases, we see that many duties do not

require that you perform the duty-discharging actions yourself.”

There might be a value to doing certain things yourself rather than leaving
them to others to do for you.” For example, a vegetarian who makes an
exception to eat turkey on Thanksgiving might think it important to slaughter the
turkey herself. Doing something oneself might not only be important to the agent
herself, it might be praiseworthy. Specifically, it might be praiseworthy if a state
finds the right to asylum so important that they insist on providing the protection
themselves. But it does not follow that it is impermissible to outsource the
fulfillment of asylum duties to others. Letting others fulfill your duties on your

behalf might still be permissible, even if doing it yourself would be better.
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Consider the following case that is in many ways analogous to the issue of
asylum. Suppose you live next door from your twin sister. One day a distressed
person shows up at your door claiming that her life is at risk. You let the visitor
in but, unfortunately, you feel that having this person around will distract you
from your work. So you ring up your twin sister next door, who agrees to take
care of the visitor in exchange for you taking your sister out for dinner.
Presumably, given that you have a reason to believe that your visitor is
threatened, you have a duty to protect her. Do you discharge of that duty by
making sure your sister offers the visitor shelter on your behalf? It seems so.
Given that the person at your door has originally no claim that is directed
specifically towards you, what matters is just that she is protected. You do not
have the duty to protect her yourself but only the duty to see to it that she is
protected. In contrast to a first-order duty, which has the form of doing-that, the

moral importance rests on a second-order duty of the form seeing-to-it-that.”

When your sister agrees to take care of the visitor, not all of your duties
with respect to that person are transferred to her. It seems plausible that certain
oversight duties remain with you. Those that remain are the second-order
seeing-to-it-that duties that appropriate protection is given. But the first-order
doing-that duty to provide the protection may be transferred in exchanges
between third parties. In practice, this means that you must have evidence to
believe that your sister will fulfill the duty sufficiently well. Furthermore, if for
some reason your sister cannot provide the protection any longer, the doing-that
duty of fulfillment will fall back to you. In the market for asylum services, these
functions are fulfilled by the oversight agency. Sellers will have to report to this
agency and be assessed on the quality of the provision. Moreover, buyers will
have to be prepared to take over the protection themselves in case the sellers fail

on their contractual obligations to provide protection.

Outside of the domain of asylum, these kinds of transfers of duties of care
take place on a daily basis and we endorse them as a part of our lives. Consider
the example of a kindergarten. As a parent you have the duty to care for your
child. But that does not mean that you have to fulfill this duty yourself all of the
time. It is certainly permissible that you sign your child up for a kindergarten to
fulfill your duty of care on your behalf. Nevertheless, even while your child is in

their care you have inalienable duties of oversight. When you have evidence that
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the kindergarten is not living up to reasonable standards, then morality requires
that you ought not send your child there. This reasoning extends to other cases

involving duties of care, for example, to cases about care for the elderly.

Of course, the analogy between asylum and a distressed person at your door
is imperfect. For example, it sets aside that “the current global situation is
radically different because of the sheer number of people in need.””’
Furthermore, the sisters in the analogy should rather be quite unalike. Given the
political and economic reality, one would be a princess and the other a pauper.
But if the analogy were amended in this way, there would be additional
arguments favoring the commodification of asylum services. One would now

expect welfare gains from trade to be even greater.

In sum, there are two features about the right to asylum that we need to keep
in clear view. First, the right to asylum does not comprise the choice-right about
one’s asylum destination. Second, the first-order duty to provide care oneself is
alienable but the second-order duty to see to it that the first-order duty is fulfilled

cannot be traded and remains with the original duty-bearer.

Conclusion

In this paper, I argued that asylum services should be commodified and allowed
to be traded on a global market under the oversight of an international agency.
This would solve problems that the asylum system faces on two fronts. From the
side of states, the system is threatened by populist politics of anti-immigration.
Asylum-seekers, on the other hand, exploit the system in order to satisfy
migration preferences. Institutionalizing the idea that states can buy protection
elsewhere would rectify these perverse incentives that undermine the asylum
system. The asylum system may then work again as a crucial right of last resort

in favor of those that have been let down by their own states.

The discussion led to three important observations. First, general arguments
for trade apply to asylum. Arguments based on rights as well as arguments based
on welfare speak in favor of permitting a commodification of asylum services.
Second, the right of asylum does not by itself confer a choice-right on the
asylum-seekers to pick their destination. The right to asylum is a claim for

protection, which is separate from further claims grounded in family ties or the
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idea of free movement. Third, states have an inalienable duty to see to it that
asylum-seekers are protected. Although this second-order duty is inalienable,

states do not have to provide the protection themselves.

In summary, establishing a market in asylum services is feasible and
desirable. Such a market is feasible because it requires only agreement on
minimal provision standards but, unlike alternative proposals, it does not require
agreement on quotas. Such a market is desirable for three reasons. First, it
prevents the situation from deteriorating. The market establishes a standard for
asylum outsourcing and thereby imposes a significant cost on states’ attempts to
unilaterally violate this standard. This discourages further human rights
violations like Australia’s so-called PNG Solution. Second, the market is in line
with considerations based on rights and welfare putting in practice classic
arguments for commodification. Third, the market rectifies perverse incentives.
This is because it disentangles protection and destination. In this way, a market
in asylum services ensures that protection is effectively provided to those who

need it the most.
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