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Amendment
William A. Huston”

Upon closer examination, an even
Introduction greater problem can be discovered.
America is a democracy, where the

Ostensibly, one of the purposes of
obscenity law is to help parents shield
their children from objectionable images,
words, and ideas.! However, obscenity
law creates a censorship mechanism.
This censorship mechanism itself is
prone to criticism.2 Specifically,
questions arise as to who gets to decide
what is obscene. Should it be a
government censor? A corporate
director? The clergy? A citizens’ review
board? Should a minority be able to
decide what kinds of information, words,
and images to which everyone should
have access?

people hold the sovereign power.3 Such a
government requires the free flow of
information so that the citizenry can be
informed voters and consumers, and
make intelligent decisions on matters
which affect our own lives and the lives
of our families and neighbors.4 Thus, the
suggestion of any censorship mechanism
should be worrisome to all, and the
motives of persons advocating such
carefully scrutinized.

Noam  Chomsky and Edward
Herman have argued that in democratic
states, propaganda serves the same
function as brute force in totalitarian
states.> Propaganda and censorship are

* William Huston is a professional computer programmer and systems administrator, but has discovered a
passion for media and media literacy education. He is a researcher and journalist, and is a public access
television and community radio producer and advocate. He also is a pro se litigant with a First Amendment
case against AOL/Time Warner regarding public access television.
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two sides of the same coin. Censorship is
the “review of publications, movies,
plays, and the like for the purpose of
prohibiting the publication, distribution,
or production of material deemed
objectionable. . . .”6 Conversely,
propaganda is defined as “ideas, facts, or
allegations spread deliberately to further
one’s cause or to damage an opposing
cause.”” The effect of both propaganda
and censorship is the same: control of the
idea-space, and the “manufacture of
consent.”® To a large degree, this is the
function of advertising, and the Public
Relations industry.® Obscenity laws thus
can be seen as a one possible mechanism
imposed by ruling elites to control the
public mind.

The primary thesis of this essay is
summarized by the following points:
obscenity cannot be legally defined;
obscenity laws define “victimless crimes,”
which are based on preferences and not
rights; and the application of obscenity
laws will always be arbitrary and
discriminatory.

In support, four defects inherent in
all obscenity law will be discussed. The
first and second problems involve a
failure to meet the minimum
requirements for a cause of action
sufficient for judicial review. The third
defect is the paradox of statutory
definition. Finally, the problem of legal
standing in the context of the widely
variable standards that exist will be
discussed.

Based on my study of the historical
context surrounding obscenity law, I
believe that the primary purpose of the
First Amendment is to prevent despotic
entities from coercing the actions of
speakers and writers.l® Another purpose
1s to ensure that sovereign citizens have
access to “diverse and antagonistic”
information sources sufficient to make
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informed decisions, which is necessary in
a properly functioning democracy.!!
While I do recognize the right of parents
to restrict their child’s access to pictures
of Janet Jackson’s breast and naughty
words, I assert that the potential injury
of exposure to such stimuli is far less
than the danger of censorship, which
once in place, can be used to restrict
access to political ideas.

I. The Problem of Cause, Part
One: The Right Not to be
Offended

Before one can take another to court,
one must have a valid claim, or, in other
words, a cause of action.!2 Generally, to
establish a cause of action, one must
demonstrate a right and an injury.!3
Consequently, the determinative
question becomes whether there is a
right not to be exposed to offensive
material?

Before discussing rights, taxonomy
should be established for reference
purposes. This efficacy of this model is
certainly debatable, as the definition of
rights and injuries are somewhat
convoluted.

1. Natural Rights: “Life, Liberty,
and the pursuit of happiness;” violations
clearly produce victims with injury
(murder, kidnapping); the jurisdiction of
criminal courts.4

2. Statutory Rights/Civil Rights:
Conferred by substantive law or
jurisdiction 1in civil courts. Some
violations of civil rights are defined as
criminal, but probably derive from
natural rights, or are classified such in

error (e.g., all felony “victimless
crimes”).15
3. Contractual Rights: These

might better be called “expectations of
performance” rather than  rights;
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violations are subject to the jurisdiction
of civil courts.16
The key questions identifying these

rights are:
A. Is there a victim with injury?
B.Is there a contract present

between parties?

Note that there is a difference
between a right and a mere preference.
For example, preferring to stay warm in
the winter, to have an enjoyable job, a
loving spouse, and a full belly, are mere
preferences and not rights.

Suppose that one does not wish to be
exposed to material, which they find
objectionable. The issue that is then
raised is whether this wish constitutes a
natural right, a contractual right, a
statutory right, or a mere preference.
Unless one can demonstrate that a
contract exists between the exposer and
the offended, or that a real injury is
caused by the exposure, then this is
likely a preference and not a right.

While “the right to have one’s
preferences met” could be conferred by
substantive law, violations would not
always produce a real victim with
injury—at least not in the sense that
murder or rape creates a clear victim
with injury.l? Moreover, any law
criminalizing the violation of a mere
preference is likely to violate the rights
of those convicted. For example, laws
that prohibit smoking in bars violate the
rights of smokers.18 This recognizes the
preference of one class of people (non-
smokers), while simultaneously violating
the preferences of another class
(smokers).!® The author believes that
such laws will probably ultimately be
found unconstitutional. Additionally, the
definition of such laws has a serious
paradoxical problem, which we will be
discussed in further detail below.
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II. The Problem of Cause,
Part Two: The Injury of
Exposure to Obscene Material

Children are taught that “sticks and
stones can break my bones, but names
can never hurt me.” Yet curiously, as
adults we pass laws and generally
recognize the injury of “exposure to
obscenity.” Can you imagine someone
running down the street yelling, “I was
injured by words! I was harmed by
images!” It sounds absurd framed in this
manner, but a cause of action under
obscenity law is tantamount to such
declarations.2® Nevertheless, once an
injury occurs, how can it be proven?
Proving injury from the exposure to
obscene material is often difficult.
Physical scarring is clear to see, whereas
psychological injury is more difficult to
ascertain.2!

Further, exposure to
material will have different impacts
upon each individual exposed. For
example, assume that an individual
suffers injury when exposed to the word
“fuck,” a word commonly recognized to be
obscene.?2 To a non-English speaker,
this word 1is just a sound without
semantic meaning. It certainly could
produce no more injury then the sound of
another word. There is nothing inherent
in the human mind to induce injury by
the sound of this word.

Further, classification of a word as
obscene to an English-speaking person is
even more interesting. If one has never
heard the word before, then she is in the
same class as the non-English speaker.
That is to say, in order for any word to
have meaning, it must have an a priori
meaning agreed upon by both parties.
Hearing it again simply invokes this
prior knowledge, or the memory of its
meaning.23 So if one accepts the

“obscene”
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aforementioned propositions, and the
utterance causes injury, how can one
determine which utterance caused the
injury? Since the injury derives from the
stimulation of a memory, is obscenity in
fact a thought crime?

A different argument can be found
for being exposed to nude pictures, as we
all are born naked. It seems
unreasonable that exposure to images of
people in a natural state could be
injurious. Moreover, the desire to be
naked or clothed, and reactions to images
of such are clearly variable by culture.24

If exposure to such images were
injurious, one would imagine that their
prohibition would be culturally

universal, which 1is not the case.

III. The Problem of Statutory
Definition

For any law to be enforceable, it
must be defined in clear and specific
terms.?2?> This mandate is known in
constitutional jurisprudence as the
vagueness doctrine.26 The vagueness
doctrine promotes several important
public  policies.2? Specifically, the
doctrine ensures that individuals have
notice of prohibited conduct and fair
warning.28 Second, the doctrine
proscribes capricious and discriminatory
application of laws by providing “explicit
standards” to policemen, judges, and
juries.2® Third, the vagueness doctrine
seeks to avoid any unnecessary
inhibition of individual freedoms.30 The
Supreme Court recognizes that
“[ulncertain meanings inevitably lead
citizens to steer ‘far wider of the
unlawful zone ... than if the boundaries
of the forbidden areas were -clearly
marked.”3!

Nevertheless, defining obscenity in
clear and specific terms sufficient to
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satisfy the vagueness doctrine is very
difficult. The process of defining
obscenity law i1s paradoxical in nature.
For example, if lawmakers want to make
a law against writing the obscene word
“fuck” in a book, then they would have to
write this law in a book, thus becoming
obscene in the process! All obscenity law
suffers from this paradox.

A similar paradox was realized in the
Congressional Record in 1985 when
United States Senate Committee on
Commerce, Science and Transportation
held hearings on pornographic lyrics in
popular music.32 Congressmen and
witnesses read samples of these lyrics
into the record, thus making the
Congressional Record pornographic!33

The paradox of defining obscenity
can be resolved by invoking either: a)
class, b) community standards, or c)
hypothetical “reasonable persons.” Each
proposed solution is flawed, and will be
examined in order.

A. Class as Flawed Solution to
the Paradox of Definition

The United States is a republic, a
representative democracy founded upon
the precept that all persons are created
equal.’4 The egalitarian principle
embodied in these words is at odds with
the concept of class hierarchies.3?
Necessarily, then, a class-based solution
to the paradox 1s untenable in this
country. For example, one can imagine a
king that declares he can utter the
obscene word with such royalty and
grace as to not be sinful, or that one
endowed by God such powers to carry out
executive enforcement would therefore
be immune to all infractions of law.
There, the king would be both making
and enforcing the law. The important
characteristic of such a solution is that it
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1s axiomatic, outside public scrutiny or
the system of law. It relies upon a
disparity between the class of the
governor and the governed. This is
antithetical to the democratic principles
espoused by the Founding Fathers.

B. Community Standards—
Another Flawed Solution

Many obscenity issues arise out of
graphic depictions of nakedness, sexual
activity, excretory functions, or offensive
language. However, not everyone
believes that such expression is obscene.
For example, a nudist would probably
feel no shame over seeing nakedness,
and a vulgar man may have no objections
to the language he himself uses. Even
within a particular community, everyone
possesses different standards.

It seems quite misguided then for
obscenity law or the courts to appeal to
such standards.?¢ In reality, community
standards do not appeal to the standards
of the entire community, since the
community is heterogeneous no such
uniform standard exists. In fact,
community standards generally are
applied to the standard of the most
prudish individual that can be found.37
Necessarily, then a community
standards approach is untenable as a
solution to the paradox.

C. Hypothetical Reasonable
Persons—The Final Error

Recall that for law to Dbe
enforceable, it must be defined.38
However, federal obscenity statutes do
not contain a definition of what is
obscene.?¥ Instead, the Supreme Court
defined  obscenity in  Miller v.
California.® The Miller court provided
that material 1s obscene when it

a
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“appeal[s] to the prurient interest in sex,
which portray[s] sexual conduct in a
patently offensive way, and which, taken
as a whole, do[es] not have serious
literary, artistic, political, or scientific
value.”41

A determination of prurience and
patent offensiveness is determined with
reference to contemporary community
standards for the geographical area
where charges of obscenity have been
brought.42 The literary, artistic, political,
or scientific value of material is
determined according to a hypothetical
reasonable person test.43 A reasonable
person test does mnot provide any
objective standard upon which facts of
law can be decided.44

The capricious nature of the Miller
mandate demonstrates that there is no
cogent definition of obscenity. In fact,
federal obscenity law defers definition of
what 1is obscene to someone else!
Therefore, the current state of obscenity
law 1s improperly vague.

IV. The Problem of Legal
Standing

If there exists a right to live free of
offensive words or images, then should
not all such violations be actionable? In
practice, however, prosecution of these
actions is quite arbitrary and
discriminatory. For example, it is likely
that a vegetarian would find McDonald’s

advertisements depicting slaughtered
cow flesh to be obscene, and
advertisements targeted specially

towards children as indecent. Similarly,
a pacifist might find CNN and the other
news networks cheerleading the latest
United States campaign of bombing
civilian populations to be obscene.
However, such individuals are not
generally recognized to have standing for
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obscenity claims.

If we allow a father to bring a
complaint because his child was
allegedly injured from hearing a word on
the radio,# then we must allow the
vegetarian and the pacifist standing as
well. It is the same principle in both
cases, although the vegetarian and the
pacifist may be offended by different
things than others in their community.

But if this were to happen, we would
in fact open the door to an endless
number of these “I was injured by
words!” lawsuits because everyone has
different standards. For any given image
or utterance, surely someone can be
found who takes objection to it, and
others that do not. It is therefore not
possible to appeal to “community
standards” without either finding
everyone guilty of offending someone, or
unfairly and  arbitrarily  granting
standing to some and denying it to
others.

Conclusion

A great potential exists for
censorship, inevitably created by any
obscenity law, leading to the suppression
of political dissent, a symptom of
oppressive rule and a breakdown of
democracy.
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