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6 The postcolonial state

What is at stake then is this: How can the growth of capabilities be
disconnected from the intensification of power relations?!

James Tully has argued that there are two crucial ‘hinge propositions’
that structure debates over Aboriginal rights in contemporary liberal
democracies, and that limit our thinking about them.2 First, that the
jurisdiction exercised over indigenous peoples by the state is not only
effective but legitimate. And second, that there is no alternative. Either
the state exercises exclusive jurisdiction or the indigenous nation does —
there is no in-between, no shared or co-ordinate form of sovereignty
possible. To find a successful way of dealing with the issues we have been
discussing, however, our thinking must change.

Consider the first proposition. To evaluate whether or not the burdens
and costs involved in securing Aboriginal peoples’ interests are reason-
able, there is a prior question of the legitimacy of the institutions within
which those distributions are located. If the sovereignty the state claims
to exercise over indigenous peoples and their territories is illegitimate,
the question about to what indigenous peoples are or are not entitled
within that state presupposes precisely what is at issue.? Their claims for
self-government and for the lands taken from them, or for compensation
for dispossession, are legitimate in so far as they were and continue to
be self-determining peoples forcibly and unjustly incorporated into
European settler states. This is a powerful challenge. In fact, I think it is

decisive in many ways. But as I have been arguing, it is important to see

the complex strands of this claim. It does not rest exclusively on a claim
of prior occupancy of lands, or the fact of exercising prior sov-
ereignty, or the persistence of indigenous cultures. What I shall call the
normative thesis underlying Aboriginal rights draws on each of these
arguments, but goes beyond them as well. The normative thesis claims
that Aboriginal rights are justified with reference not only to the self-

understandings, laws, practices and particular historical circumstances
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of indigenous peoples, but also to more general principles of equality,
freedom and well-being. Relying exclusively on historical arguments
renders them vulnerable to counter-claims that take advantage of their
inherent incompleteness.* As I argued in Chapters 4 and 5, the point is
not that the normative argument trumps the historical argument (or
vice versa), but grasping how these temporal and normative strands are
intertwined.

The ideal postcolonial liberalism embraces in order to flesh out the
normative thesis is complex mutual coexistence, since although indigenous
peoples conceive of themselves as peoples or nations, they tend to seek
rights of self-government that fall short of statehood. But what does this
mean in terms of the normative shape of a liberal postcolonial order? If
we disagree about justice and yet assume that relations of power are
ubiquitous, how can we craft collective decisions that not only acknowl-
edge reasonable disagreement about these matters, but also address the
serious challenges faced by indigenous peoples today? These are the
central questions I want to address in this chapter. The gist of my argu-
ment has been that we should focus on the conditions of the struggles
of citizens for both recognition and particular forms of distribution
(the two are necessarily linked),5 rather than on identifying a theory
that aims to settle these kinds of claims in advance. The matter is com-
plicated, however, because in focusing on the struggles themselves
rather than on their endpoints, we must still say something about what
is required to ensure they can be played freely, and say something about
what we mean by ‘freely’. In spelling out what these conditions are, we
touch on substantive questions of justice, among other things. Simply
agreeing to disagree is not an option because the kind of disagreement
in question is one that concerns the terms on which people interact. So
to be clear, and as I have argued in earlier chapters, the postcolonial
state is one committed to treating its citizens with equal respect; with
minimizing domination and promoting freedom; and to providing the
conditions in which people can construct and pursue meaningful lives.6

Defending such a vision runs up quickly against a number of power-
ful philosophical objections, which I will consider in detail below. But
there is more than just philosophical issues at stake here. The kinds of
objections that philosophers have been making against cultural rights in
recent years have been echoed in public debates about Aboriginal rights
in Australia, Canada and elsewhere. In fact, there is clearly a backlash
occurring against Aboriginal peoples’ claims, in part due to the vicissi-
tudes of changing political climates, but also due to a sense of deep
misgiving and apprehension about the language of ‘special measures’,
self-determination and cultural autonomy. When Bill Jonas, the Aus-
tralian Aboriginal Social Justice Commissioner, argued in a newspaper
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interview recently that equal treatment did not always entail identical
treatment, the letters flowed in. One writer commented: ‘So the
Aboriginal Social Justice Commissioner ... wants Aboriginal people
treated differently from other Australians. Well in terms of money spent

3

on Aboriginal welfare, land rights etc., they clearly already are ...°.
Another wrote: “Your distinction between treating people equally and

treating them the same is a point which escapes me, and I suggest also

escapes most other citizens in this country. Different treatment for any
particular racial group strikes me as a sure-fire formula to intensify/
foment ongoing social discord’.”

It is tempting and not surprising that defenders of Aboriginal rights,
at this point, often respond to these objections by pointing to the fact
that Australia is a signatory to an international convention or treaty that
upholds the legitimacy of using tools like special measures to combat
racial inequality. Or that this more complex idea is already at work in
many other aspects of public life that most people accept and even
cherish. Pointing out that people cannot reject a principle or norm for
others that they accept for themselves, on pain of self-contradiction, is
an effective but ultimately limited argumentative strategy. Logical con-
sistency is a virtue (and one philosophers are keen to praise), but it has
limited political purchase, to say the least. It has to be applied to claims
with propositional content. So the substantive normative arguments
have to be made and re-made in light of changing social and political
circumstances. For it is not just the middle classes that need convincing,
but also the families struggling on average weekly earnings, or the
unemployed suburban fringe-dwellers coping with poor housing, lousy
public infrastructure and ‘work for the dole’. It is no easy task. And it
gets more difficult when economic circumstances deteriorate and polit-
ical parties search for divisive, ‘push-button’, racially sensitive issues to
distinguish themselves from their opponents. Media commentators,
columnists, and talkback-radio pundits, among others, join in to press
upon and pull at people’s insecurities and fears about cultural and social
difference and change.

In this chapter I want to outline the normative character of what I
shall call a postcolonial political order. It is an attempt to try to put the
defence of Aboriginal rights into a wider context than is often attemp-
ted, beyond the legal doctrines and arguments that tend to dominate
academic discussions of these questions. And I will try to answer some
of the questions that have been raised in the previous chapters about
exactly how a commitment to liberal equality can be translated into
support for Aboriginal rights. In the first half of the chapter I outline

two different ways of conceiving of equal respect, and then link this

discussion to a powerful egalirarian objection against recognizing any
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special claims for Aboriginal people beyond basic liberal rights. I con-
sider this objection, reject it, and then go on in the second half of the
chapter to develop the normative argument more positively. In Chapter
7, I shall try to show how these arguments might actually guide our
thinking about some difficult practical issues that arise when different
normative orders collide within the same state. This is an important
task, since many of people’s fears and insecurities about Aboriginal
rights have to do with uncertainty over what it actually entails on the
ground.
But first: what do I mean by the state?

The state

Minimally, the state is whatever actually and effectively monopolizes the
legitimate use of violence.® The modern state, however, has a range of
functions that vary over time and space. It is considered legitimate, as
we have seen, in both a functional sense and when it is seen to possess
the appropriate moral standing. Thus a state offers protection when it
secures you against the grave disadvantages of an unregulated free-for-
all. The rule of law provides security, but this can only be secured in turn
by an effective sovereign. A Lockean variation on this story would be
that the state and its institutions are justified when all those subject to
them consent to their establishment as a means of securing not only
their basic interests in security, but also their moral interests in being a
member of a mutually advantageous cooperative scheme. Kant takes
this one step further. The justification of the state must rest on moral
grounds because the innate freedom of every person entails an obliga-
tion on each to recognize the freedom of every one else. Thus each
person should choose to live in a condition that can institutionalize the
peaceful exercise of freedom by everyone — i.e. the juridical condition
established by the idea of the social contract. The state literally makes
freedom possible through the provision of the rule of law, without which
there would be the lawless and violent (hence non-freedom conducive)
conditions of the state of nature. In these instances the state is both
protective and enabling.

These prudential and moral justifications of the state are only part of
the story, however, since it is clear the state did not emerge, nor does it
operate, according to the instructions laid out by normative political
theorists. Moreover, an exclusively normative approach to the state risks
missing the way power circulates in contemporary circumstances, a cru-
cial issue for our discussion of indigenous peoples’ claims. What I am
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referring to is what Michel Foucault called the ‘governmentalisation of
the state’ — namely, locating the state and its agencies in a much wider
process of the proliferation of forms of government in a variety of con-
texts, which we touched on in earlier chapters. Foucault’s approach to
the state, and to power in general, is also useful for putting the claims
about the nature of the state into context given the forces of globaliza-
tion. David Held defines these as ‘a set of processes which shift the spa-
tial form of human organization and activity to transcontinental or
interregional patterns of activity, interaction and exercises of power’.° In
general, globalization puts each of the basic elements of the modern
state under pressure. The state is increasingly enmeshed in global eco-
nomic and political processes which displace and qualify its sovereign-
ty. It is also challenged by deepening multiculturalism, in part due to the
increasing global movement of peoples, as well as the aspirations of
stateless nations and other groups for forms of self-determination. The
ability of democratic states to maintain singular, coherent and inclusive
national cultures is made more complex and difficult these days.
Moreover both governmental and democratic practices have been dis-
persed via globalization. Keeping with Foucault’s broad ranging sense
of ‘government’, it is clear that there are governmental practices that cut

across and constrain the sovereignty of nation states, but equally, there

are attempts at resisting or modifying (and in some cases democratiz-

ing) those very practices of government as well, and which also cut
across national boundaries.!® These developments can be overstated —
the state is hardly withering away — but they are significant nonetheless.

This particular situation creates challenges and opportunities for
Aboriginal peoples. The challenges, to say the least, are considerable.
They involve contesting the legitimacy of the state and the various nor-
mative conceptions of equality, justice and freedom said to underpin

that legitimacy. But they also involve struggles against the broader forms

of governmental power mentioned above, including those symbolic and

affective dimensions of social existence that inform norms of inter-

action, reciprocity and sociability. These include the historical reference
points informing and shaping public discourse, as well as the psychic

and social boundaries of ways of life and cultural practices said to be
tolerable in a ‘civilized’ society. Finally, the globalization of neo-liberal

economic policies has placed tremendous pressure on the capacity o
states to use discretionary spending in socially directed ways, to proper-
ly manage the development of natural resources, and to effectively regu-
late the operations of large multinational corporations.

Keeping both the practical and normative dimensions of the post-

colonial state in view simultaneously is crucial to the contextual spirit

of postcolonial liberalism. As I emphasized in the Introduction, the

The postcolonial state 117

Aboriginal peoples of North America and Australasia have been treated
as less than equal citizens, however equal citizenship is defined. But they
have also often experienced injustice at the hands of apparently well-
intentioned policies and programs justified i the name of equal treat-
ment and non-discrimination.!! Ideals of equal citizenship, for example,
have been used to justify forms of coercive assimilation.!? This is a
function of the way political and legal institutions charged with imple-
menting and enforcing social and political norms are simultaneously
cultural institutions, and thus how general norms of non-discrimination
and equal rights can be interpreted in a variety of particular, and often
conflicting, ways. The fact that principles and norms are mediated
through various concrete social contexts does not mean that the prin-
ciples or norms are therefore a sham, or that different cultural orders are
necessarily incommensurable. Relativism does not follow the fact of
social and cultural mediation. But what does follow, as Joseph Carens
has argued, is that we need to see if there are alternative forms of medi-
ation that are less distorting and alienating for those subject to them.!?
One important reason for doing so is that we want people — at least ideal-
ly — to be able to freely endorse the norms to which they are subject and
r1.0'1: merely put up with them, or worse, see them as a mere alien impo-
sition.

Having set out some of the basic elements of our understanding of the
state, and some of the practical constraints it faces today, let us now turn
to sketching the normative dimensions of the postcolonial state.

Equality

Egalitarianism involves a cluster of ethical commitments. It involves not
3 only a commitment to the equal distribution of stuff — of resources or
"\,: welfare — but also to civic equality, to the idea that every single person is
- worthy of equal respect and equal standing.

To treat someone with equal respect is to treat them, first of all, as

- someone of equal worth. No person is less worthy than another on the
. Dbasis of their cultural or religious beliefs, ethnicity, sex or race. As
Charles Larmore has argued, to treat someone with equal respect is to
be ‘obligated to treat another as he is treating us — to use his having a
. perspective on the world as a reason for discussing the merits of action
rationally with him’.14What does this actually mean? There are (at least)
. two ways of grasping the meaning of ‘equal respect’.’> We can show
- Iespect towards someone when we defer to their beliefs or worldview, or
*'when no one party is allowed to dictate or set the terms of their inter-
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actions unilaterally. It follows then that a state may be said to treat its
citizens equally when it simply defers to their judgments about their best
interests and the life they want to lead. Or, when it ensures that no one
group or person is able to unilaterally set the terms in which others must
live and go about their lives. As Arthur Ripstein has argued, in this lat-
ter conception of equal respect the emphasis is on equal respect; to sim-
ply defer to the beliefs of individuals is to risk allowing that party
to veto whatever standards he does not like, standards that might be
necessary to ensure that others are treated equally. This means we need
to hold people to a common standard, ‘one that protects them equally
from each other’, or more positively, that requires persons to interact on
terms that ‘are acceptable to persons who respect each other’.16 Here,
equal respect is linked to practices of mutual justification, which we
argued in the Introduction is central to much of contemporary egalitar-
ian liberalism.

What happens if I reject the premises of the justification made for
coercing or regulating my behaviour? If we are committed to the prin-
ciple of equal respect based on ‘reciprocity’ rather than ‘deference’ then
we think that coercion is justified, in some cases, even if the party at
whom it is directed rejects the basic reasons for doing so. For some crit-
ics, this means liberalism is trapped; it claims to be inclusive and offer
reasons for the exercise of political power that almost everyone (save for
the fundamentalist or extremist) can accept, but it cannot, so in the end
it is simply one sectarian doctrine on all fours with others, and liberals
should admit it.!”

We should expect disagreement and contentiousness about this idea
of equal respect as reciprocity. But liberalism is not therefore trapped in
appealing to either; all the critic has shown is that you cannot appeal
to premises and conclusions that do any work and not be — in some
instances for some people — controversial. Liberalism is not neutral
about how the world should be organized and the norms that should
govern social and political interactions. The crucial question is: what set

of norms and values are most likely to be able to reach across and live 4

amongst the diversity characteristic of our political societies? Demo-
cratic negotiation seems to be the only possible way of preserving both
the practice and ideal of equal respect, along with recognition of dis-
agreement over and contestation of the ideal itself. As both Habermas
and Rawls have recently emphasized, there is a double character to the

relation between democracy and the rule of law; the public autonomy

associated with participation in law-making is co-dependent on the pri-
vate autonomy secured by the rule of law.!8
Hence, as | have been arguing, we should focus first on the conditions

in which citizens struggle and argue over particular modes of recogni-
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tion and distribution, as opposed to trying immediately to articulate a
complete theory of justice that might be capable of adjudicating
between all the conflicting claims. But in order to ensure that any pro-
visional settlement that emerges out of this process is not simply arbi-
trary, or the product of relations of domination, we need to appeal to
some substantive claims, and especially to do with equality. Thus, the
kind of equal respect the postcolonial state should promote is one
grounded in a norm of reciprocity: equal respect entails that the terms of
engagement between citizens should not be dictated unilaterally by any
one party. The next step, however, is to say some more about the stuff
of equality being appealed to: what should we be aiming at when we talk
of making people more equal, and whom are we discussing when com-
paring the situation of people with regard to these targets.

Critics of liberal political theory often focus, as we have seen, on the
apparent abstractness and formality of liberal notions of freedom and
equality. In much of the postcolonial theory literature, for example,
liberal notions of equality are often criticized for either not extending
equality to people who somehow do not fit the norm against which
judgments of equality are made, or for not adequately theorizing how
recognizing social and cultural difference (both philosophically and
institutionally) can be a means of treating people equally. In other
words, liberal equality is often taken to mean identical treatment or
‘difference-blind’ treatment. It is undoubtedly true that many liberals do
take this line. Indeed there is something of a backlash occurring against
various liberal attempts to reconcile multiculturalism with liberal equal-
ity, and a strong reassertion of a difference-blind or impartial norm of
non-discrimination.!?

I shall argue that both the postcolonial criticisms and the liberal back-
lash are overstated. In the first case, recent work on liberal equality
shows that many of the concerns of postcolonial critics are actually
shared by some liberal egalitarians. This is true, for example, of those
liberals concerned with ensuring that people have the right kind of
resources as well as capacities in order to pursue whatever conception of
the good they have. Hence these theorists are concerned with what
people are actually able to do and be as much as they are with what they
have, and with the effect that circumstances beyond their control — such
as structural features of society to do with the economy, family, legal and
educational institutions — have on their basic capacities.?’ In other
words, they accept that human capacities are socially and historically
constituted and shaped, and are concerned to account for these facts in
their arguments about distributive justice. The consequences of this
important (and quite radical) claim are often not fully developed in
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these discussions, but this invites further exploration rather than whole-
sale rejection. If being committed to postcolonialism means rejecting
equality as either impossible or as a mere Western construct, then so
much the worse for postcolonialism.We need to rethink how a commit-
ment to equality can be squared with the claims of Aboriginal peoples,
not abandon it.

On the other hand, it seems clear that the particular circumstances of
Aboriginal peoples pushes liberal notions of equality in places liberals
often fear to tread. More specifically, indigenous claims are distinct
from those of other ethnic, cultural or racial groups in that their equal
treatment is not entirely captured through special affirmative action
programs, or additional mechanisms for ‘yoice’ in legislative institutions.
These are sophisticated variations on difference-blind equality argu-
ments, meant to address the persistence of inequality and social subor-
dination despite the entrenchment of formal equality.?! But the kind of
structural and constitutional protection of difference sought by indige-
nous groups is not tied exclusively to the ameljoration of social and eco-
nomic disadvantage, as important as that is. It presses directly against
the ideal of difference-blind equality itself, since it calls for an accom-
modation of more permanent forms of differentiated citizenship.

But first, what does liberal equality actually entail — i.e. equality of
whar??* An influential conception of equality in recent liberal political
theory, and especially with regard to multiculturalism, has been the idea
of equality of resources. A resourcist approach to equality and justice says
that what should be distributed equally are those resources and capa-
bilities required for anyone (in the specified set) to pursue whatever
conception of the good they want to (consistent with the rights of oth-
ers to do likewise). Equality of welfare, on the other hand, aims at the
distribution of equal welfare or desire-satisfaction.?? “Welfare’ can be

of what the agent herself thinks of as valu-

interpreted either in terms
deemed to be objectively valuable or worth-

able, or in terms of what is

while for people to value.
The intuition underlying resourcist arguments for equality is that

each individual should enjoy not only an extensive set of rights and
liberties but also a certain distribution of resources. The preeminent
versions of this argument are provided by John Rawls and Ronald
Dworkin. A key aspect of these discussions for us is that both Rawls and
Dworkin accept that the distribution of talents and capacities we begin
with — as much as the wealth and income we begin with — is morally
arbitrary.2¢ That is, we can hardly claim to deserve our place in the
natural and social distribution of talents and wealth. This presents a key
theme for our discussion of postcolonial liberalism. The claim seems to
commit Rawls and Dworkin to a thesis about the socialization of our
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ce.xpacities — of our ambitions, tastes, preferences, powers and opportu-
nities. And yet ultimately, both pull back from embracing the full con-
sequences of such a claim.

For Rawls, individuals are treated equally and justly when they are
:guar.antee.d an equal distribution of a bundle of primary goods. These
social pnrpary goods’ include not only income and wealth,? but also
Ehe ‘pasm liberties, freedom of movement, choice of occupation and the
social bases of self-respect’.?6 Despite reasonable pluralism about the
good, Rawls argues, citizens should be able to agree on a set of resources
that should be distributed equally to everyone in order to enable them
to pursue whatever conception of the good they want to pursue consis-
tent with the rights of others to do likewise.?? ’

. Dworkin agrees that resources are relevant to distributive justice and
1nc1u§e not only external resources, such as material goods, but basic
capacities as well.28 A distribution is equal when the value of each
‘pundle measured in terms of the opportunity cost it imposes on others
is the same. Dworkin’s discussion is complex, but the basic idea is that
we shpuld start off with not only equal purchasing power (the thought
experiment involves resources being put up for auction and then bid to
an equilibrium), but also with equal ‘assets and endowments’. These
as'sets and endowments include not only the capital or goods one. begins
wxr.h, ‘t?ut also the ‘internal’ capacities and talents one has. Dworkin’s
claim is that although we can not completely equalize these circum-
stances, we can try to compensate people for their unequal starting
points, ’Fhe process of which he demonstrates through a complex hypo-
thetical insurance process that underwrites a progressive taxation system

In other words, those who end up disadvantaged due to circumstances:
beyond their control should be compensated by those who have been
advantaged by circumstances beyond their control. Physically or men-
tally disabled people should be subsidized in order to equalize their life
chances in relation to those who suffer no such disability, and so on

Note.: tpa}t the focus is on equalising resources; the responsibility f01;
maximizing welfare is left up to individuals. Whether or not the
resources in question actually do increase individual levels of welfare is
not Dworkin’s primary concern.

Dworkin’s particular scheme has been extensively discussed.? One
serious problem with it is how we measure in the real world just what
people’s relgtive advantages and disadvantages are. If we accept that
some capacities are socially and historically constituted, and yet we also
expect .people to take responsibility for their choices in light of their
capacities, then what force does the distinction between choice and
c1rcu'mstance actually have? How can equalizing resources give people
genuine equality of opportunity? How can we draw the line between
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what is within our control and what is not? And if we cannot, what
happens to Dworkin’s distinction between choice and circums.tance?
How can we be held responsible for our choices, but not for our circum-
stances, if the choices we think we have are, in fact, a product of social,
cultural, economic, and political circumstances beyond our exclusive
control?

Rawls tries to modify the potentially unsettling consequences of these
worries by arguing that tastes and ambitions are actually somethin.g
people do have control over, hence can be held responsible for. But this
is a deeply unsatisfactory move. How can we distinguish between pref-
erences and capacities so easily, given that the ambitions and talents we
have must surely be linked to the capacities and powers we begin with
and are able to develop (or not)? Dworkin makes a similar move when
he tries to distinguish between ‘tastes and ambitions’ and our ‘physical
and mental powers’, even after accepting that the distributior} of
‘physical and mental powers’ is arbitrary and hence legitimate objects
for a theory of distributive justice.>® But the doubts we had about the
plausibility of Rawls’s move apply equally to Dworkin’s as well. How can
we determine which beliefs and preferences we have, and thus which
choices we make, are genuinely ours and can be held responsible for,
and which are not? And if the distinction collapses, then how can we talk
about people being genuinely autonomous or self-governing??!

One response to these difficulties is to shift the focus away from
resources per se to what Amartya Sen calls ‘capabilities’ and ‘function-
ings’. The intuitive idea here is that Dworkin and Rawls miss how a
person may have adequate resources, such as a set of basic freedoms or
income, but still lack the capability to make use of them in the way she
wants, or according to an established benchmark of human flourishing
or well-being.?? Capabilities are conceived by Sen as ‘real freedoms’ to
do or be. The actual ‘doings and beings’ which people choose to achieve
are what he refers to as human functionings. To achieve any set of human
functionings one needs the capabilities required to do so. The advantage
of this approach, argues Sen, is that in evaluating people’s circum-
stances, it makes sense to focus on the good they derive from a resource
rather than on simply the amount of the resource they have, or the sub-
jective satisfaction they get from consuming it. Thus it is a critique of
both standard resourcist and welfarist approaches to equality (although
it remains generally within the resourcist camp). The capabilities
approach is sceptical of focusing mainly upon peoples’ extant prefer-
ences, because it thinks these can be ‘adaptive’, hence potentially
distorted by relations of power. Moreover, it emphasizes that capabili-
ties must be guaranteed for each and every person, and thus is opposed to
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utilitarian strategies of aggregating across persons in order to measure
overall welfare satisfaction.

However there is a tension in justice as capabilities between the insis-
tence that capabilities be the focus of a theory of justice, and that there
is a unique set of human functionings central to any decent human life.
The argument seems perfectionist in inclination; we treat people equally
when we ensure an equal distribution of capabilities, or real freedoms,
that enable people to lead good lives. A theory of the good helps us pick
out which capacities are valuable and need to be equalised. The obvious
question is, just how thick is this theory of the good? Is it compatible
with the reasonable pluralism of contemporary liberal democracies?
Sen might have provided an answer to a problem inherent to resourcist
conceptions of equality — how do we actually measure people’s relative
advantages and disadvantages — but at what price?

This question has been addressed recently by Martha Nussbaum.The
crucial move she adds to the capabilities approach is to embrace Rawls’s
strategy in Political Liberalism with regard to valuable human function-
ings.33 For Nussbaum, there is no single best set of human functionings.
Instead, the aim of justice as capabilities is to provide a threshold of
basic capabilities for each and every person that are necessary for any
kind of decent human life. There is still a conception of the good being
appealed to, but it is ‘thick and vague’ rather than thin and specific.
Moreover, it is political rather than metaphysical; that is, the basic social
minimum is tied to specifically political goals rather than any compre-
hensive doctrine of the good; Millians, Aristotelians, Rawlsians,
Deleuzians and Kantians should all be able to pursue their own valued
functionings once they and others are guaranteed their basic capabilities.

The threshold itself, Nussbaum argues, should be set as per the pro-
cedures and norms of local democratic institutions, which are best
suited for taking into account the particular historical and cultural
features of that polity. How can we tell if a local interpretation of a basic
capability is legitimate or not? On the one hand, universal norms under-
lying the list of basic capabilities can become embodied in internation-
al instruments such as treaties and international law, which provides a

benchmark against which to judge local departures from the threshold.
On the other hand, these universal norms can not simply be imposed
(except in extremis). Nor can they determine what is acceptable or
unacceptable in every instance; local specifications and interpretations
will have to take over in many instances. Thus, for Nussbaum, as distinct
from Sen, we should aim to equalise capabilities rather than function-
ings.3* The point is not to impose particular functioning on people, but
rather to empower them with the capacities they need to live a decent
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life, given reasonable pluralism about what constitutes a good life in the
first place.

Aboriginal rights and equality of resources

As we can see, liberal arguments for equality are thus much more sen-
sitive to context, circumstances and structural inequalities than some
postcolonial critics lead us to think. The formalism and abstractness of
the notion of equality is as much a concern for many liberals as it is for
their critics. And the importance of taking into consideration the
socially constructed nature of both internal and external capacities is
also at the heart of recent liberal discussions of equality. In fact, when
we turn to the most influential liberal discussions of Aboriginal rights,
some variation of the resourcist argument is usually being appealed to.

The classic resourcist defence of Aboriginal rights is provided by Will
Kymlicka, whom I discussed in Chapter 2. Kymlicka adapts Dworkin’s
argument for the task of justifying collective rights for Aboriginal
peoples, including to land and self-government. Recall that his claim is
that collective rights enable indigenous people to secure access to their
societal culture, which in turn secures important goods for individuals.
Cultures provide a ‘context for choice’, and provide people not only
with options to choose from, but beliefs about value that make those
options meaningful and valuable in the first place. Hence to lack secure
access to a culture is to be disadvantaged in a way relevant to consider-
ations of distributive justice. In other words, where the lack of access to
a societal culture is not a product of one’s choices but rather of one’s
circumstances, and thus something that should be equalized.

How do particular cultures get into such trouble? Sometimes they are
simply oppressed and dominated by the state. In other instances, a lack
of significant influence over policy decisions and resources that affect
their well-being means that members’ capacity to sustain their culture,
and hence the meaningful options it provides, is undermined. Basic
democratic procedures and equal citizenship rights do not provide
enough protection, so the argument goes, since members of the major-
ity culture can out-manoeuvre or out-vote minorities regularly on mat-
ters that affect the use of resources central to minority cultural
practices.?

There are a number of problems with this influential argument, as we
explored in Chapter 2. For one thing, the link between freedom and
access to a secure societal culture is problematic. If I am a member of a
culture that is in the process of being assimilated to another, say larger,
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culture then it is not clear I am going without beliefs about value, but
rather that they are changing.>> How is that a threat to my freedom?
Where the process of assimilation is so coercive and oppressive that the
result is the outright elimination of the culture, then it clearly can be
freedom-constraining in the worst possible sense. Destroy the culture,
destroy the people, at least in some circumstances.?’ But applied to the
justification of Aboriginal rights, this argument makes it too dependent
on the fact of suffering; to have suffered great harm in the past is
surely one important consideration in evaluating a claim for collective
rights, but it is not the only one. Moreover on its own, this argument
leads only to remedial rights, not more permanent or structural ones,
and this seems to miss crucial aspects of the normative thesis underly-
ing Aboriginal rights.

Another version of the resourcist argument is to tie the lack of a
secure cultural structure to the literal mcapaciry of members of the
group to cope with the wider society within which they live. According
to this argument, minority language groups, for example, may be
granted language rights if, because of their particular circumstances, it
was unlikely that members of that culture would be able to master the
language of the majority, and thus unable to pursue a range of impor-
tant human activities without some provision being made for the sur-
vival of their cultural structure.?® Applied to indigenous peoples, the
argument would be that the nature of indigenous difference is such that
without the preservation of their culture, they are left at a severe disad-
vantage in terms of coping with Western institutions and practices.3°

The main problem with exclusively culturalist defences of Aboriginal
rights, I shall argue, is that they are incomplete. The justification of
Aboriginal rights, in other words, is tied too narrowly to the preser-
vation of culture, as opposed to a bundle of claims to do with not only
culture, but with interests related to land and self-government. Another
danger of cleaving too closely to a culturalist defence of Aboriginal
rights is that it leaves it open to various manifestations of the ‘expensive
tastes’ objection, which we shall now consider.4°

Are Aboriginal rights akin to expensive tastes?

If we are committed to some version of equality of welfare, then we are
committed to subsidizing people for the tastes and preferences they
have, even if those tastes or lifestyles are very expensive to maintain.
How can someone committed to egalitarianism be committed to using
scarce resources to subsidize people’s expensive tastes? Why should a
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beer lover be forced to subsidize the tastes of a wine snob? Equality of
resources arguments are meant to block this objection by focusing on
the equal distribution of basic resources, such as rights, income, and
opportunities, as opposed to the equal satisfaction of preferences,
whatever those happen to be. In stretching the language of resources to
include culture, the worry is that something like the expensive tastes
objection re-emerges.

In order to avoid this objection, Kymlicka has to show that minority
collective rights can be defended as a response to unequal circum-
stances, as opposed to shared choices.4! But deep problems bedevil such
a move. Consider: If societal cultures are valuable because they provide
meaningful beliefs about value, as well as options corresponding to
those beliefs, then if a culture is in decline because its members are
taking up another set of cultural practices (with corresponding options),
then — as we have seen — no one is going without beliefs in value. If it is
in decline because the options it provides are costly or expensive to
maintain, then the expensive tastes objection may apply. Why should
others subsidize the maintenance of those options if everyone has rela-
tively equal access to meaningful beliefs about value?

We can respond to the expensive tastes objection in at least three
ways. First, we can simply reject the distinction that Rawls, Dworkin
and Kymlicka make between choices and circumstances. In other
words, embrace the socialization of capacities thesis much more fully
than most egalitarian liberals do. But does this mean abandoning liber-
alism? I shall return to this point below.

Second, we can reject the analogy between expensive tastes or prefer-
ences and one’s cultural beliefs, and argue that it is not as clearcut as
it seems. One need not claim that cultural beliefs are literally akin to
physical handicaps to think that, at least in some circumstances, they are
burdensome for people in such a way so as to raise a legitimate question
of fairness and justice. Fairness considerations enter into the picture
because it is clear that indigenous people often face being pulled in
different directions by alternative sources of authoritative legal, social
and political norms. In so far as this dilemma is a genuine one, some
aspects of the particular content of citizenship may place an undue bur-
den on indigenous people, that is, significantly constrain them from liv-
ing their lives according to their own customs and practices.*? Prima
facie, this should be a concern for any liberal ‘fully committed’ to the
freedom of association,*? or like Rawls in Political Liberalism, to ensuring
that citizens can adopt the political conception of justice from within
their own ‘comprehensive view’. Of course, determining what will count
as sufficiently burdensome, and what kind of remedy is required, if any,
will inevitably depend on what else is at stake.4 (I will tackle this issue

The postcolonial state 127

in more detail in the next chapter.) Much will depend on the costs —
material, social and psychological and so forth — that members of a
minority group face if they cannot live according to their cultural or reli-
gious beliefs, or that the rest of society would have to bear if they do.

It is not impossible, of course, that indigenous people could, over
time, choose to assimilate to Western institutions and practices, if they
wanted to. And one could imagine a scenario in which various forms of
transition assistance could be provided by the state to ease such a
process. (In fact, this supposedly ‘benign assimilation’ scenario has been
recently re-floated in Australia by various critics of Aboriginal rights.4>)
But as I understand it, most indigenous people continue to want to pro-
tect their lands and ways of life as much as possible. They do not accept
that the choice is between assimilation or separatism. Moreover, we
know the terrible consequences of the long history of attempts by the
state at eradicating their ways of life, such that to classify their desire to
preserve them as a form of ‘expensive taste’ is arguably deeply miscon-
strued.

We need not oversimplify what we mean by assimilation. No culture
or people is immune from contact or influence from outside itself,
because all cultures and peoples are internally differentiated and thus
always open to reshaping and reorientation from the both the inside and
outside. In a world in which social, cultural, political and economic
processes are increasingly transnational, the ability to immunize oneself
from any kind of social, cultural or political influence from the outside
is very difficult, if not impossible. But that does not mean we can presume
that assimilation, 2 every wnstance, is inevitable, or benign, or desirable.
People value their cultural practices enough to want to preserve them,
even when the obstacles to integration with other cultures are relatively
small.46

This leads to my final point concerning the expensive taste objection.
If we accept, as I have been arguing, that Aboriginal rights do not rest
solely on culturalist arguments, then the expensive tastes analogy fades.
For the right to self-government is not only about the freedom to engage
in various cultural practices threatened by assimilation, but also the free-
dom to exercise various forms of governmental authority. This raises
jurisdictional claims about the constitutional and institutional structure
of the state as a whole, and challenges the distribution of legislative
authority between different orders of government and the administra-
tion of justice. These kinds of jurisdictional and institutional claims are
not fully captured by the language of liberal culturalism. Understood
properly, they pre-empt charges of ‘expensive tastes’ because they chal-
lenge the very premises upon which the analogy is based. Namely, that
the claims of indigenous groups are commensurable with or identical to
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the claims of other minority groups within the political community.
Thus it is important to see that we cannot engage in these kinds of judg-
ments about cultural beliefs and expensive tastes independent of the
particular circumstances of the groups making the claims. Not all peo-
ples claiming self-government rights are claiming the same thing for the
same reasons. Quebecois nationalism cannot be reduced to Aboriginal
nationalism, for example, however much they both appeal to normative
claims about the value of self-determination and self-rule. Hence there
will be different forms of accommodation and institutional arrange-
ments required to meet these different claims.

The capabilities approach and Aboriginal rights

At this point, someone with generally liberal egalitarian intuitions might
be willing to grant that Aboriginal rights are not necessarily akin to
expensive tastes, but that what is not clear is whether or not they are
compatible with the kind of outcomes egalitarian liberals generally seek.
As we saw above, the dominant approach to equality in the Rawlsian
tradition is resourcist: people should start with a roughly equal bundle
of primary goods or resources and then be free to use them as they see
fit. A general criticism of this approach is that it focuses too much on
access to basic social goods, and not enough on the attainment of actual
outcomes. One tack is to suggest that the resourcist approach, on the
whole, underestimates the effect of the structural features of social,
political and economic life. These structural features shape distributive
patterns in the first place, and thus cannot be addressed by theories of
distributive justice that take these patterns for granted. This point has
significant importance for indigenous peoples since, as we have argued,
the basic institutions within which the distribution of primary goods
take place can be such so as to severely disadvantage them. What counts
as a primary good, the legitimacy of the basic distributive institutions,
and what constitutes an acceptable move in the public conversation of
justice, all have important consequences for consideration of their
claims. Power, both direct and indirect, always shapes distributive
justice, however much it is supposed to work the other way round.
These problems can be exacerbated by focusing upon only a narrow
range of primary goods for the purposes of interpersonal comparison.
How do these resources relate to the relative well-being of people in
terms of what they are actually able to do and be?*” The worry is, as
Martha Nussbaum has put it, that the resourcist approach does not go
‘deep enough to diagnose obstacles that can be present even when
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resources seem to be adequately spread around’. In order ‘to do justice
to A’s struggles’, argues Nussbaum, ‘we must see them in their social
context, aware of the obstacles that the context offers to the struggle for
liberty, opportunity, and material well-being.’*® These struggles include
physiological or biological factors (the different kind of needs associated
with being pregnant, for example), but also the effects of pervasive social
norms on the ability of people to achieve various kinds of freedoms.

What we require is both generality and particularity; detailed knowledge

of the context and circumstances in which the agent acts and yet at the

same time, a less subjective and more comprehensive account of her
basic needs and capabilities. A focus on capabilities as opposed to
primary goods is said to provide this. A person’s ‘capability set’ indicates
the alternative combinations of possible functionings, or modes of living,
actually available to them.* Thus it is concerned with what people are
actually able to achieve with their freedoms, whilst at the same time,
accepting reasonable pluralism about the good.5°

The capabilities approach has its own problems, of course. The first

is to do with its perfectionist and paternalistic tendencies.5! Despite
embracing political liberalism, there is still a general question as to
whether or not it actually takes reasonable pluralism seriously enough,
although the pluralist challenge presents problems for any standard of
interpersonal comparison. The second set of problems is to do with the
abstractness of any general list of basic capacities; Nussbaum provides
very little guidance as to the priority rules or ordering principles that
should apply to the various components, save to say that they should be
guaranteed for each and every individual. Both are serious concerns for
the postcolonial liberal. And as we shall see, the ordering problem is a
particularly serious one. But set them aside for the moment. The attrac-
tion of the capabilities approach is the aforementioned combination of
particularity and generality. It provides a framework for developing criti-
cal cross-cultural judgments about the central capabilities of persons,
and yet also seems to leave room for particular interpretations of those
capabilities attuned to local circumstances. It seems to provide a frame-
work, in other words, for elaborating what it might mean for liberal
equality to ‘go local’. Consider five features of this approach which lend
themselves to the normative heart of postcolonial liberalism — the ideal
of complex mutual coexistence:

1. The idea of a basic but contestable threshold. A threshold is less than a
complete theory of justice, but it identifies those basic human capa-
bilities central to living a life that is recognizably human, in the
broadest possible sense. Focusing on a threshold of central capabil-
ities provides some critical grip for cross-cultural interpersonal
comparisons with regard to equality, without necessarily claiming to
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embed them within a fully worked out theory of justice.’? Any such
list is controversial. The crucial question is the extent to which such
a list is compatible with the normative thesis underlying the justifi-
cation of Aboriginal rights. And the answer to this question can only
be discovered through actual deliberations between indigenous and
non-indigenous people.

Mulnple realizability and normative flexibiliry. Although the central
capabilities denote the relevant space for interpersonal comparison
between all citizens, the approach allows for the ‘multiple realiz-
ability’ of those capabilities according to local beliefs and circum-
stances.”> This follows from the central importance given to
freedom, and especially capabilities for action, in the capabilities
approach. Human beings are conceived of as agents, not just passive
bearers of preferences. The conception of practical reason under-
lying this approach is thus focused directly on principles of action
first, and only then in relation to a variety of functionings the agent
may have reason to value.’® Thus, except in the most egregious
circumstances, implementation of the basic capabilities is left, for
the most part, to local institutions.>®> The approach acknowledges
that the threshold level of each capability will always need more
precise determination as it is worked out for political purposes
between different local, national and international actors over what
constitutes the appropriate standard or threshold, and who is best
able to deliver them. Thus the process of political justification
always remains incomplete. This places a premium on democratic
discussions occurring within and between nations (and thus on the
presence of certain basic liberties and opportunities available to
those subject to those governments; see 3 below). Nussbaum
cashes out this interpretive and justificatory flexiblity in the
Rawlsian language of reflective equilibrium and overlapping con-
sensus.’® But we can also appeal to the argument made in Chapter
4, which replaced the aim of achieving an overlapping consensus
with that of a discursive modus vivendi.

A norm-suffused and contextual account of rights. The language of
capabilities arguably gets more directly than rights-talk does at the
conditions required for the effecrive exercise of the kinds of capacities
and interests rights are often thought to promote, whether political
or economic.”” Since people disagree about both the right and the
good, any argument about the merits of one particular set of rights
over another ultimately rests on controversial moral beliefs. Rights
are thus derivative from these beliefs, not foundational. They also
require some mechanism for their effective realization and enforce-
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ment, without which they are vacuous. The capabilities approach is
no less vulnerable to the fact of reasonable pluralism than rights —
discourse is, and needs a story about how its basic capabilities can
be actualized no less than rights-discourse does. But it arguably
comes at these issues more directly.>® For one thing, the approach
openly ties its list of human capabilities to a conception of the good,
albeit one that admits of potentially enough variability and local
specification so as to be amenable to many different cultures and
contexts. Furthermore, in focusing on human capabilities, it is
focused on the potential for specific kinds of (valued) human
action, and also upon the social bases of these forms of human
action. Thus it is able to distinguish between someone having a
nominal right to political participation, for example, without really
having the capability for it. Different kinds of positive governmen-
tal or social action may be required to ensure that I am able to act
on my basic capability to participate meaningfully in the political
system of which I am citizen.

Soctalization of capabilities. As we saw above, Rawls and other egali-
tarian liberals try to neutralize the consequences of the socialization
of capacities thesis by drawing a distinction between choice and cir-
cumstance. But it is very hard to reel in the effects of the powerful
Rawlsian claim that differences in natural abilities and contingencies
of upbringing are morally arbitrary factors that should not deter-
mine the rewards (or punishments) people receive. If the distinction
between what a person can be genuinely held responsible for and
what she cannot is unstable — and I have suggested it is — then this
is a potentially intractable problem for deciding when and how
various forms of egalitarian interventions are justified. Another
option, however, is to embrace the socialization thesis. Again, the
capabilities approach is helpful in this regard. In distinguishing
between ‘basic’, ‘internal’ and ‘combined’ capabilities, Nussbaum
shows how difficult it is to maintain a strict line between choice and
circumstance. Consider how the three kinds of capability are
related. Basic capabilities refer to what is essentially the ‘innate
equipment’ of individuals — for example their sense of hearing, or
capacity for seeing — but at a very rudimentary level. Inzernal capa-
bilities are those developed states of the person that are ‘sufficient
conditions for the exercise of the requisite functions’. Combined
capabilities, finally, are internal capabilities combined with suitable
external conditions for the exercise of the functioning.>® What is
important is how these different kinds of capabilities interact. Many
internal capabilities require favourable external conditions, and
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their exercise can be thwarted not only by changing material and
social circumstances, but often distorted and reshaped by them as
well. Most of the capabilities on Nussbaum’s list of ‘Central Human
Functional Capabilities’ are combined capabilities, and thus most
of those we associate with basic human rights are too. Does embrac-
ing the socialization thesis undermine liberal intuitions about the
importance of self-government and self-ownership? Well, in some
ways it does. But both self-government and self-ownership are radi-
cally indeterminate notions open to a variety of often conflicting
interpretations. Neither can be taken as, alone, tke central value of
liberalism. The virtue of embracing the socialization thesis is that it
provides the conceptual tools to pick out, or at least remain alert to,
potentially arbitrary arrangements hiding under apparently natural
conditions. Instead of being focused mainly on questions about the
legitimacy of various kinds of entitlements to what is produced, for
example, our attention shifts to ‘pursuing justice in the power rela-
tions surrounding production’.®¢® This can be generalized for the
evaluation of a range of other institutional arrangements as well.
‘Constructive social power’ is unavoidable and ubiquitous in mod-
ern societies.! It is, in part, a consequence of people being able to
act freely in the first place. We cannot help acting on others as we
are acted on by them, whether in asserting or dissenting from our
practical identities, or participating in various social practices into
which we are born and/or continue to uphold. We can never step
wholly outside of these relations, but we can try to evaluate the
consequences of the various particular distributions of social power
we encounter, and try to address the asymmetries that inevitably
arise and affect citizens’ freedom and equality.

A practice-dependent conception of freedom. The focus on what people
are actually able to do and be leads to a distinctive account of free-
dom. On the capabilities approach, securing negative freedom — the
removal of external hindrances to doing what one pleases — is an
important but only partial aspect of human freedom. To have the
capability to do x is to be free from external hindrances to do x, but
also to have the material and institutional resources to do x
effectively — to have the ‘effective power to achieve chosen results’.62
Thus freedom is tied closely to principles of action, and especially to
the material, institutional and social conditions required to act
freely, both individually and collectively, since these two modes of
freedom are interdependent.s® To act freely is therefore not only to
have the material and institutional means to convert opportunities
into achievements, but also the capability to contest and question
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those norms of recognition and distribution that govern access to
those various means.

Putting these five features of the capabilities approach together pro-
vides a way of conceptualizing the shape of the kind of political order
postcolonial liberalism aims to promote. A postcolonial liberal order
should aim to secure those capabilities required to participate effec-
tively in collective practices of public reason that affect one’s funda-
mental interests. What counts as a fundamental interest includes not
only those very basic physiological and psychological needs that human
beings everywhere share, but is also shaped by the particular forms of
constructive social power — or constellation of discourses — circulating in
the public sphere. The way capabilities are picked out and described is
therefore crucial. Thus any proposed list or threshold of central capa-
bilities has to be adequately deliberated and subject to contestation.
That is, it has to emerge from a process in which the reasons that
become authoritative in shaping governmental or social action in a par-
ticular domain can be shared by those subject to them. The focus then
is not only on trying to identify those central capabilities that are
required for being a ‘normally cooperating member of society’,% but
also the conditions under which agreements about these descriptions
are said to be legitimacy-conferring. Note that there is a dynamic
relationship between these two demands. People need the capabilities
and opportunities required to engage in these practices of freedom, but
these practices in turn reshape and reconfigure what counts as a central
capability or valued functioning in the first place.

So Aboriginal people, like all people, need those basic capabilities
required for bodily and psychological well-being, such as freedom from
premature mortality, from persistent violence, from preventable mor-
bidity, and from inadequate nourishment.55 They need those capabilities
associated with engaging in practical reasoning, both public and non-
public; not only the ability to imagine, think and reason in ways
informed by an adequate education, but also to form and pursue con-
ceptions of the good and be able to reflect critically upon them. They
require some form of mutual recognition from others, and thus having
access to the ‘social bases of self-respect’ and non-humiliation. 66 They
need to be able to pursue their interests responsibly, that is, with regard
to the interests of others, and to be able to comprehend the kinds of
constraints that imposes upon their actions. If people are to have the
capabilities required to choose between any number of possible func-
tionings in modern, market-based liberal democratic societies, then they
will also need some set of ‘saleable skills and capacities’, given prevailing
economic circumstances, that will allow them to participate in the real
economy of their society in some way.” To blame people for being a net
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drain on society’s resources without giving them the capabilities or gen-
uine opportunities to contribute to that society, or provide for them-
selves, is deeply confused. (We shall return to this issue with specific
reference to debates over Aboriginal people and ‘welfare dependency’ in
the next chapter.)®

But note immediately that much more complex elaboration is
required. For example, what do I mean by adequate levels of nourishment
or education? What kind of mutual recognition is required to secure the
social bases of self-respect? Which set of ‘saleable skills’ exactly, prevents
people from being excluded from the economy and enables them to take
responsibility for themselves? And which capabilities should take prior-
ity in what kind of circumstances? This kind of elaboration can only
occur at the level where those most affected by these descriptions have
the opportunity to contribute to their formulation. But in order to make
such a contribution, certain basic capabilities must already be secured.
In other words, there is no escaping the fact that capability sets must be
discursively constructed and legitimated, but one must also secure the
conditions in which such processes of discursive construction and legiti-
mation are accessible to all those affected by the authoritative reasons
that emerge from them.

Second, the capabilities here are all, by and large, ‘combined capa-
bilities’ in Nussbaum’s sense of the term. Their realization requires a
combination of internal and external factors. Achieving reasonable
health, educational, and employment levels requires more than simply
negative rights of non-interference. Evaluating whether or not someone
has the requisite capabilities — or real freedoms — for functioning will
require more than the presence of a range of permissible options from
which to choose. It will also require an analysis of the kinds of con-
straints and incentives that exist, and which lead some people to take up
some options but not others, including ones that, in principle, they
could freely take.®® This means looking at the relationship between
extant social, legal and political norms and practices and people’s abil-
ity to convert resources into valuable functionings. Are there pervasive
norms of social discouragement, for example, that affect young women’s
ability to achieve some level of economic independence? Are there mate-
rial, social or cultural factors that interfere with the delivery of better
healthcare, for example, which result in grossly unequal outcomes for
different groups in society? A society cannot will or guarantee good
health or self-respect, but it can provide the social bases of these goods
by promoting the capabilities required for people to be both physically
and psychologically healthy.

How does all of this relate to Aboriginal rights? As we saw earlier,
these rights originate from the prior presence of Aboriginal peoples and
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their distinctive laws and practices, as well as through the complex inter-
societal negotiations between them and European settler nations. What
1 want to argue is that we see these rights, normatively speaking, as
securing a particular kind of capability set in relation to Aboriginal
peoples’ interests in land, culture and self-government. These capabili-
ties enable indigenous people to pursue their conceptions of the good
and ways of life equally, since they promote a distribution of formal and
constructive social power that takes into account the distinctive histori-
cal and social facts of their situation, both in the past and today.
Securing Aboriginal peoples’ interests to land recognizes their pre-exist-
ing territorial rights and protects their property interests, just as the law
protects those of non-Aboriginal people. Securing their cultural inter-
ests enables Aboriginal people access to equal resources to maintain,
adapt and reproduce their cultural identities, given the challenges they
face in doing so. Securing their sovereign interests acknowledges
Aboriginal nations as equal partners at the time of European contact,’
and contributes to their capacity to improve the substantive material
and social inequalities their communities face today. Moreover, indige-
nous peoples have good prudential reasons for being sceptical of giving
up their sovereign interests, however limited, given the costs of incorpo-
ration and inclusion that have been imposed upon them over the years
by liberal states.” Thus a postcolonial liberal order tries to ensure that
the spillover effects of interactions between indigenous and liberal nor-
mative orders are, as much as is possible, mutually acceptable.” In so
doing, it helps secure the equality of ‘effective social freedom’ for indige-
nous peoples, and thus the equal capability for ‘adequate public func-
tioning’; that is, effective use of the political opportunities and liberties
required to make their concerns known and initiate public debate about
them.”

So what are the advantages of using the capabilities approach for
justifying Aboriginal rights?7¢ They stem from the five features outlined
above. The approach ties generally liberal notions of equality and free-
dom to a much richer set of social, material and cultural considerations
concerning what is actually required for people to achieve effective
social freedom, whilst accepting the pluralist challenge to ideals of
human flourishing.”> Note also that it leaves open the precise calibration
required between individual and collective rights. Some kinds of capa-

- bilities will best be promoted by securing the capacities of groups to

act in various ways; in other instances, only by empowering individuals.
In the case of indigenous peoples, it will always be a matter of strug-
gling to get the mix right, for it is clear that an exclusively individual-
rights or group-rights approach will be inadequate, given the complex
circumstances they face. Thus the capabilities approach, applied to the
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circumstance of indigenous peoples, offers a break from ‘difference-
blind’ liberal equality — since it takes the social, cultural and political dif-
ferences people face in achieving real freedom very seriously — without
breaking with equality completely.’® What it does is encourage a more
pragmatic approach to getting the calibration between individual and col-
lective rights correct, albeit always a value-infused kind of pragmatism.

Aboriginal rights, by and large, have usually been conceived of as
involving collective rights — to property, to the means for preserving
cultural practices, and to self-government as self-determining peoples.
But since Aboriginal people are also citizens of the wider state (assum-
ing, for the moment, that their sovereign interests do not preclude them
from being so), they also enjoy certain basic individual rights too.
Translating Aboriginal rights into effective public policy involves, as Tim
Rowse has argued, a persistent interplay between the ‘individuating and
communalising’ modalities of liberal government and law’.”7 A policy of
self-determination does not merely acknowledge the communal charac-
ter of indigenous interests and practices, for example, but actively soli-
cits the formation of specific kinds of groups — regional associations,
land councils, corporations — with whom the state can deal. As Rowse
points out, ‘[tJhe phrase “self-determination” poses the question: what
self or selves?’78 The statutory and institutional requirements attached to
the formation of these bodies, although intended to allow for the con-
tinued expression of indigenous interests via their customs and prac-
tices, are also intended to translate those collective interests into forms
recognisable to established practices of government. The spillover effect
of these translations can involve the reshaping of both public and private
space by liberal norms.”

Here we encounter a deep challenge faced by Aboriginal peoples in
contemporary liberal democracies raised in earlier chapters and above.
Aboriginal rights are particularly vulnerable to co-option, or as John
Borrows puts it, to ‘domestication’ under the guise of legitimate recog-
nition. This is frequently commented on by Aboriginal activists and
theorists.8 It falls somewhere between exclusion and assimilation. As
Borrows argues: ‘Aboriginal peoples can now legitimately question the
injustice of colonial encounters and thereby lay claim to pre-existing
rights in the nation states in which they live ... Nevertheless, it is becom-
ing increasingly clear that these same states can extensively modify,
infringe, or extinguish indigenous rights’.8! Aboriginal claims are taken
up within the framework of public reason, but the nature of the uptake
becomes problematic. Crucial premises are not so much lost in transla-
tion as filtered through a different set of legal, political and moral tradi-
tions with often serious consequences, as Borrows and others point out.
Engaging in public reasoning requires an openness to one’s worldviews
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and claims being tested and re-translated back to you; there is no escap-
ing mediation and thus cultural change. But the ideal of mutual justifica-
tion places a premium on each and every person subject to the coercive
power of the state being able to contest those norms and rules which
affect their fundamental interests. And here the problem is that by domes-
ticating their claims, by ‘continuing to enfold Aboriginal peoples tightly
within the existing federal fabric ... without changing that weave to
accommodate them significantly’, those capacities for contestation and
for the equal pursuit of their ways of life are considerably weakened.8?

Since power is ubiquitous there is no way of completely insulating any
set of norms or practices from the kinds of distortions that Borrows and
others identify. But the point here has been to emphasize the potential
for a crirical use of the capabilities approach, as applied to the justifica-
tion of Aboriginal rights in liberal democratic societies. The emphasis on
the contestable and deliberative nature of the basic threshold it
identifies for human well-being, the multiple realizability of basic capa-
bilities as opposed to mandated functionings, and a practice-oriented
account of human freedom, all place an emphasis on the continual con-
testability of the means used to make interpersonal comparisons for the
purpose of equality. At the very least, the capabilities approach asks the
right kinds of questions about the institutional arrangements and poli-
cies in place: How do they actually enable people to realize their valued
functionings? What kinds of conflicts might emerge between securing
one kind of capability as opposed to another? How has the authoritative
description of the capabilities to be promoted and secured been arrived
at in the first place? Finally, it leaves open the possibility — something
postcolonial liberalism expects and welcomes — of the creative adapta-
tion by indigenous and non-indigenous institutions in meeting the
demands of both ‘cultural appropriateness’ and fairness and equity. If
Aboriginal cultural and political life is internally differentiated and
dynamic rather than static, then we should expect to see some reverse
domestication occurring as well. Liberal modalities of government can be
turned around and used to protect or promote valued forms of indige-
nous functioning. Thus different forms of negotiated coexistence
between liberal and indigenous norms and social orders may emerge in
unexpected ways.

Conclusion

A sympathetic reader might, at this point, be willing to grant something
along these lines: Aboriginal rights promote the central capabilities of
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Aboriginal people by helping to secure their important and distinctive
interests in relation to land, culture and self-government, interests they
have in addition to those associated with basic citizenship rights.
Securing these interests helps to secure and promote the equality of
effective social freedom. The capabilities approach, suitably adapted,
directs us to the right kinds of question here: what can people actually
achieve with the resources they have? How do current land rights
regimes actually help secure their interests in property? How does
enabling Aboriginal groups to reproduce their cultural practices over
time protect and promote the basic interests and capabilities of their
members? How do self-governing institutions actually improve
Aboriginal peoples’ material and social conditions? However, the reader
might continue, since (as we have claimed) power is ubiquitous and the
presence of arbitrary and unjustified arrangements inevitable, the same
reasons which lead us to see the reasonableness of Aboriginal rights
should lead us to seek reasonable cross-cultural norms for evaluating
and correcting such asymmetries between and withun these different
normative orders as well. Does not a reliance upon the capabilities
approach warrant intrusive and imperial interference in the affairs of
Aboriginal self-governing societies on the grounds of securing the cen-
tral capabilities of all of its members? And if it does not, how will the
interests and capabilities of the most vulnerable be protected?

These kinds of questions are difficult to answer in the abstract,
because a suitable answer requires as much attention to context — to
historical, social, cultural and political contexts — as it does to funda-
mental normative issues. Neither liberal nor Aboriginal practices are
inherently unjust, but neither are they immune from injustice either.
The ideal of complex mutual coexistence is intended to acknowledge
the ways in which people are subject to multiple cultural, social and
political allegiances often simultaneously, and the need for negotiated
ways of managing the conflicts that can emerge in relation to them. But
what about the conflicts that inevitably emerge between the different
values and interests being deliberated and balanced in these processes,
including between the powerful and the more vulnerable members of
the different communities?$? How should conflicts between Aboriginal
rights and liberal rights be resolved? I have offered some general prin~
ciples above and in previous chapters; we should seek discursively ligiti
mated modus vivend: agreements on constitutional essentials that secure
and promote people’s basic capabilities (where what counts as a basi
capability is itself subject to processes of discursive legitimation). Bu
how would this actually work on the ground? How does it address th
fears of the Aboriginal reader, that her interests are always subject t

The postcolonial state 139

certain pre-established liberal conditions i i
sh
o el ns she cannot question but which
A ge or extinguish’ her distinctive rights?® And how does it
addt"ess‘the fean of the liberal reader, that what the localization or cus-
tomization of liberalism ultimately amounts to is a relativization of it,

and thus to endorsing rather than challenging illj ;
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