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Few scholars have interpreted duties within constitutions in light
of another set of constitutional values, namely rights. In the words
of Krasnov, constitutional duties are a group of restrictions on the
absoluteness of the rights and liberties. To Vieriu, the universality of
rights also implies the universality of duties, and the two are connected
by an indissoluble bond.® According to Ferrari, a duty is any bond or
limitation on will, imposed by a legal source legitimized to introduce it
and having the same force than the source itself.®
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In another source, the inse ili ; : : '
as follows;” parability of duties from rights is emphasized

....rights anc}_ duties are the two sides of the same coin. For every
right, there is a corresponding duty. Rights flow only from duties well
performed. Duty is an inalienable part of right : What is duty for one is
another person’s right and respect human life and not to injure another

person. If everyone performs his/her duty, everybody’s rights would be
automatically protected.

On the dependency of rights on duties, Haugli and others illustrate
and discuss the dependence of children’s rights on the duties of their
parents. In the words of the authors, law endows parents the right to
secure the rights and interests of children. When the parents fulfill
their obligations, children are not particularly vulnerable, at least
compared to other groups who are potential victims of dignity breaches
but lflck someone responsible for claiming their rights. Problems
especially arise when parents do not fulfill their parental duties. In such
cases, children are vulnerable, and even more vulnerable than other
comparable groups, because of their legal bond to the parents, and
their dependence on them, for instance, practically and economically.?

Further, of great interest is the discussion on un-written or
unenumerated duties, occasionally also described as a typology of
values that grow outside the constitutional text. In several jurisdictions,
reform agendas have advocated for the inclusion of new duties to
take account of these un-enumerated duties and reflect on the
contemporary realities. ® The present chapter concerns the nature and
function of duties within constitutions. It also covers a few academic
positions on the interpretation of rights and duties under the global
governance paradigm. The chapter includes a note on the importance
of fundamental duties under the Constitution of India. :

II. Few Perspectives

Few works inform and allow for a comprehensive understanding
of duties in the rights-based globalized world order. First is Human
Duties and the Limits of Human Rights Discourse by Eric R. Boot. In
this book, Boot traces the shifts from the traditional duty-centric view
of society and individuals to a right-centric view. Under the former,
according to Boot, moral problems were analyzed solely in terms

7 Advisory Panel on Effectuation of I undamental Duties of Citizens, , A Consultative
Paper on the Effectuation of Duties of Citizens, National Commission to Review the
Working of the Constitution (2001).

8 Trude Haugli, Anna Nylund, Randi Sigurdsen, Lena R.L. Bendiksen (eds.), Children’s
Constitutional Rights in the Nordic Countries, at 33.

9 Candice Delmas, The Civic Duty to Report Crime and Corruption, Vol. 9 No.1 The
Ethics Forum (2014). Available at https: / /[www.erudit.org/fr/revues/ateliers/2014-

v9-n1-ateliers01328/1024294ar/
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The second important work is the paper Duties by Giuseppe Franco
Ferrari.'? The author makes & comparative analysis of the provisions
of duties provided within different constitutions. According to Ferrari,
an overview of contemporary constitutionalism allows a synthetic
cummary of provisions often very similar, though adopted in quite
different contexts, varying from Latin American to Asian countries,
from ancient democracies to legal systems in transition, from surviving
communist States to Islamic ones. A fascinating contribution is made
by Ferrari when he states that duties belong to the second season of
CO:“St%tuti.onalisrr{, where the real aim of declarations and of written
constitutions which include them, is the promotion and protection of

,
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rights.
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future generations. apd duties towards the planet, emanating from the
increasingly drastic impact of human activities on the planet.!?

Another notable work is the Indian Constitution-specific Consultation
Paper on the Effectuation of Fundamental Duties of Citizens.'* In light
of the constitutional amendment to the Indian Constitution which
introduced a chapter of fundamental duties, the paper provides, the
need for incorporating a chapter on duties was the degradation of
values, particularly values in public life.

The inclusion of Fundamental Duties brought our Constitution
in line with Article 29 (1) of the Universal Declaration of Human
Rights and with provisions in several modern Constitutions of
other countries.

The rights and responsibilities of the citizens in a democracy
are immense. And yet no systematic effort was made over the
years to educate the citizens in democratic governance. The
State and the society have failed to provide adequate means
and mechanisms for citizens to identify, imbibe and practice the
“Culture of the Constitution”. This failure is mainly responsible
for the low effectuation of Fundamental Duties.'®

The Consultation Paper includes six enablers for the effectuation of
duties of citizens, namely elucidation' and elaboration, awareness,
inculcation, aspiration, implementation (performance), and
enforcement. The Consultation Paper and the works mentioned above
provide a backdrop to understanding the essence of duties through the
prism of international and constitutional developments.

III. The Prism of International Developments

Considering the diversity of views on duties, the subject can be examined
first and foremost through the prism of international instruments and
developments. Take the example of the the United Nations General
Assembly (UNGA) Declaration on the Right and Responsibility of
Individuals, Groups, and Organs of Society to Promote and Protect
Universally Recognised Human Rights and Fundamental Freedoms
(1998). The Declaration provides that everyone has the right, individually
and in association with others, to develop and discuss new human
rights ideas and principles and to advocate their acceptance (Article y IR

13 Patricia Morales, The Declaration of Duties and Responsibilities, 82 (1998). Available
at https://doi.org/10.1017/9781780685113.006

14 Supra note 8.

15 Ibid at 3.2.4. i
16 Declaration on the Right and Responsibility of Individuals, Groups and Organs

of Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms, https://www.ohchr.org/EN/Professionallnterest/Pages/

RightAndResponsibility.aspx
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Other instruments to incorporate a set of dutie.s within their pro"gil-o-ns
are the Valencia Declaration of Human Duties and Res’pon§1 11t1?75,
(UNESCO), the African Charter on Human and People’s Rights 7,
the Universal Declaration on Human Rights'®, the Preambles to the
International Covenanton Civiland Political Rights and the International
Covenant on Economic, Social and Cultural Rights.! A cursory glance
at some of these provisions brings to light the importance of duties as
enablers for action (example Article 7, UNGA Declaration), duties as

tools for protection, and duties as intwined with other values including
rights, etc.?®

~.rding to Boot, the advent of human duties declarations in the past
“ecades should be considered as a blessing for they force human
‘jﬁ_"jp%lolars and legal philosophers alike to confront the question
tIcual human duties and their content, scope, and status, as

neir relation with rights, They serve the purpose of elucidation

17 Articie 27 provides that every
society, the State g o
me e and other legall
Article 29 of the UDHR provid
alone the free and fy] develo
Thq Preambles provide tha
individuals and to the com

individual shall have duties towards his family and

rec i T x
Y recognized communities and the international

es that eve

one } i . - :
pment of 1~,igype,30‘§:udunes to the community in which

t realizin : . W, is possible,

strive for the Promotion (rin Unity togW}IhiS}tl g;ebtang IVidu.al, having duties to other

Boot summarises the ﬁ\?en pooibsmanc.e of the right;l %S’ 'S under a responsibility 5

;ileclaratmns. These include 1nht § of critique regardin jPicligsy e Coyenant.
uman duties declaratig € Indetermingt g the danger of human duties

the threat of ations, their € nature of t : - )
patern nclear he dut n the
performance of by alism, the Support status ( ies listed i

: fro are they legal ies?)
i an duties wj m re i =Y legal or moral duties’)
rights. Supra note 11 at 191.68 Will become g prgzzilscﬁle regimes, and the fear that the

tion for the enjoyment of human

18

19

20



Duties within Constitutions 53

o.f 11:1>os.151ve duties 2\;vhich have remained underdetermined in human
rights documents.*! On the Valencia Declaration, Morales writes:

this declaration attempted, for the first time, to comprehensively

;f,l,)gzgnize i’r:lole an;l:i importance of duties and responsibilities
our human rights systems and J J J
Sl Y to identify their

Another purpose of looking at the international developments is to
understand the influence of international law on the interpretations of
duties within constitutions. This influence can be traced through the
development of new jurisprudence and processes for activism. In other
words, duties within constitutions are under considerable influence
of international developments. One may find suitable illustrations to
support the above statements. The Constitution of Senegal, for instance,
in the preamble, mentions the international documents including the
Convention on the Elimination of all Forms of Discrimination against
Women (CEDAW), the Convention on Rights of the Child (CRC). Further,

it speaks of the determination to strive for peace and fraternity with all
the peoples of the world.?3

According to Sayegh, when duties are linked with international
developments, they become associated with larger collective goals.
A suitable illustration is the case of Urgenda Foundation v. The
Netherlands** which reflects on the exercise of duties by individuals
in light of the international framework on climate change governance.*
In the case, the Hague Court of Appeal relied on climate science and
the internationally agreed temperature goal of limiting global warming

21 Supra note 11 at 32.

22 Supra note 14.

23 Constitute, Senegal’s Constitution of 2001 with Amendments through 20009. Available
at (constituteproject.org)

24 See Urgenda Foundation v. The Netherlands (2015) HAZA C/09/00456689

25 The case concerns the claim of Urgenda, a Dutch citizens’ environmental organisation
with members from various domains in society, whose aim is to stimulate and
accelerate the transition processes to a more sustainable society. The claimants
asserted that the government of the Kingdom of the Netherlands has acted unlawfully
towards Urgenda because of its failure to commit to an emission reduction target so
that the cumulative volume of Dutch greenhouse gas emissions would have been
reduced by at least 25 per cent, compared to the base year of 1990, by the end of
2020. With its ruling, the Hague Court of Appeal) confirmed the decision of the Hague
District Court of 24 June 2015, In essence, The Hague Court of Appeal upheld the
ruling that the State is under a ‘duty of care’ to limit the joint volume of Dutch annual
greenhouse gas emissions (‘GHG emissions’ or ‘emissions’) so that this volume will
have reduced by at least 25 per cent by the end of 2020 compared to the level of
the year 1990. See Petra Minnerop (2019) Integrating the ‘duty of care’ under the
European Convention on Human Rights and the science and law of climate change:
the decision of The Hague Court of Appeal in the Urgenda case, 37:2 Journal of
Energy and Natural Resources Law (2019). Available at https://doi.org/10.1080/02
646811.2019.1584441
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IV. The Prism of Constitutional Developments

Many constitutions incorporate a chapter or set of provisions
on duties titled as constitutional duties or duties of citizens or
fundamental duties. In the seminal work Constitutional Preambles
A Comparative Analysis, Voermans, Stremler, and Cliteur provide
a comparative analysis of duties within constitutions. One notable
interpretation from the authors comes in light ofthe application of rights
and duties on the equitable basis (i.e. on the foundation of equality).
The authors, in this regard, refer to the preamble of Papua New Guinea,
which calls for equal participation by women citizens in all political,
e(conomic, social, and religious activities, and, second, recognition of
the principles that a complete relationship in marriage rests on equality
of rights and duties of the partners. And that responsible parenthood
‘s based on that equality. Further, the preamble of Cameroon is cited,
which states all persons shall have equal rights and obligations. The
f?ff?nble of Lebanon includes equality in rights and duties among al
r(l)/fgs, without 41stl‘ncti_on or preference. The preamble of Poland
prUv e for equality in rights and obligations towards the common
‘;J""d' Further, the Egyptian constitution ai o el

between us in righta ' 81 Ims to promote equality

ghts and duties with no discrimination. 3
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Duties wi’ilhin constitutions have also been
action and mobilization. The Constitut; : :
providis for duties to the society?t;ggicrllir?gf ’tr}?:zc?;ltl; ’tio;);?’fizailg:f :
in work and to abide by laws of the lan A Mo o
Qhana provides for duties of a citizen, inclid?rtl(; chZEtgc;gSc‘l[;‘[cl;;l:enh(')f
mcomq hopestly to appropriate and lawful agencies and to satisfy ;181
tax obligations.? The Constitution of Bhutan under 8 (5) provides that
a person shall not tolerate or participate in acts of injury, torture, or
killing of another person, terrorism, abuse of women, chilc’lren or ;Lny
other person and shall take necessary steps to prevent that act’. Under
8 (6) , it provides the responsibility to provide help to victims of accidents
and in times of natural calamity to the greatest extent possible. Under
8 (9) it provides that every person shall have the duty to uphold justice
and to act against corruption.®® Under the constitution of Uganda, it is
the duty of every citizen to engage in gainful work for the good of that
citizen, the family and the common good and to contribute to national
development; to promote responsible parenthood; to foster national
unity and live in harmony with others, etc.?*

seen as the raw energy for

The influence of duties can be traced through the increase in the
number of claims being made in the exercise of one’s duty/duties
within constitutions. These claims signal that duties are guiding
tools for action and empowerment. In addition, legislative and policy
interventions have also been informed by the language of duties within
constitutions. On notable example is of the Uganda National Parenting
Guidelines (2018) adopted by the Ministry of Gender, Labour and Social
Development of Uganda.®® The Ministry of Uganda in the backdrop to

the National Guidelines states;

Over the last three decades, the extended family and community
systems have broken down as a result of several factors such as
HIV and AIDS epidemic, civil strife, conflicts, prevalent poverty
and the negative effects of globalization. This has resulted into

31 Citizen’s duty to obey the laws of the country arises from (at least in the ideal case)

three basic duties: gratitude, fidelity and beneficence. We should be gratgful for the
benefits we have received from the state; we have made an implicit promise to obey
by retaining permanent residence in a country whose laws we know we are fzxpected
to obey; beneficence also requires us to obey the laws because they are ‘a potent
instrument for the general good. See David McNaughton, An UnconnectedﬁHeap of
Duties?, The Philosophical Quarterly (1950-) , Oct., 1996, Vol. 46, No. 185 (Oct,,

1996), pp. 433-447, at 436
32 See Constitution of Republi
the-republic-of-ghana/
33 See Constitution of Bhutan. hitps:

34 See Constitution of Uganda. 4 :
https://ulii.org/akn/ug/act/statute/ 1995 /constitution/eng%402018-01-05

3 ini der, Labour and Social Development of Uganda adopted the Uganda
3 %4;111;:11271 (ga?:r?tir?; Guidelines (2018). Available at https: / / bet_tercarenetwork.org/
sites/default/files/2021 -01/ Uganda-National—Parentmg—Gu1de1mes.pdf

¢ of Ghana. https://constitution.com/constitution-of-

//www.guv,bt/constitution—of—bhutan/
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The Ministry furthe . ; ; ;
CO; liance with international and regional 1nstrument§ including the
5 nd Welfare of the Child, the United

African Charter on the Rights a - . '
Nations Sustainable Development Goals, the United Nations Convention
on the Rights of the Child, the Convention on Economic, Social and

Cultural Rights and the Convention on the Elimination of all forms of
discrimination against Women (CEDAW). The Guidelines also provide
a set of principles concerning parenting as a cardinal responsibility
of parents, the principle of shared responsibility of mother, father
and community in parenting, etc. The Guidelines can be marked as
a unique policy intervention adopted in order to give effect to duties
under the concerned Constitution and international law.

The intersection of the international and constitutional interpretations
on the subject of duties, stands as a prominent feature of duties
v.";thjr.x constitutions. Through the two prisms, one may explore several
cuestions concerning duties, their limits, their duty-bearers, and
"EzSUres for enforcement etc. As discussed previously, akin to the
L':temettlo'nal instruments, constitutional frameworks have also been &
dynzmic in the determination of the above-mentioned questions.

V. The Indian Constitution

Under the Indian Consti ;
SR stitution, Arti ¥ .
following duties of citizens; rticle 51-A (Part IVA) provides the

a. toabide by the Constituti
abide stitution and respect its ideals institutions
the National Flag and the National Anthem‘ e

to cherish and follow th ;
struggle for freedom; ¢ noble ideals which inspired our national

to uphold
p and protect the sovereignty, unity and integrity of India;

to defend the cou
nt A
upon to do so; ry and render national service when called
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pirit of common brotherhood
anscending religious, linguistic

Isities; to renounce practices
en;

~e. to promote harmony and the s

amongst all the people of India, tr.
and regional or sectiona] dive
derogatory to the dignity of wom

to value and preserve the rich heritage of our composite culture;

g. to protect and improve the
forests, lakes, rivers and wild ]
living creatures;

natural environment including
ife, and to have compassion for

h. to develop the scientific tem

: : per, humanism and the spirit of
inquiry and reform;

i. to safeguard public property and to abjure violence;

j- to strive towards excellence in all spheres of individual and

collective activity so that the nation constantly rises to higher
levels of endeavour and achievement;

who is a parent or guardian to provide opportunities for education

to his child or, as the case may be, ward between the age of six
and fourteen years.

Two sources provide a comprehensive understanding of duties under
the Indian Constitution. One source is the interpretations of the Indian
courts, and the other is legislative interventions by the Parliament.
Take the example of the environmental jurisprudence of the Indian

courts. The courts have interpreted rights and duties as the two sides
of the same coin.

In the Indian context, duties under Article 51 (A) apply to citizens,
State, community, and other entities. In K.M. Chinnappa, T.N.
Godavarman v. Union Of India®®, the Court opined that in light of
the different provisions of the Indian Constitution (Articles 47, 51-A,
21), it is the duty of the State and the citizens to maintain a hygienic
environment. In the words of the Court, the State, in particular, has
a duty on that behalf and to shed its extravagant unbridled sovereign
power and forge in its policy to maintain ecological balance and a hygienic
environment, In Jitendra Singh v. Ministry of Environment,” the Court
did a combined reading of Article 48A and Article 51 A (g). Article 48 A
casts a duty on the State to protect and improve the environment and
safeguard the countryss forests and wildlife, Under Article S1A( g), the
citizens are expected to perform their fundamental duty to protect and
improve the natural environment, In the words of the Court, a perusal
of our Constitutional scheme and judicial development of environmental
law further shows that all persons have a right to a healthy environment.

36 Writ Petition (civil) 202 of 1995; Decided in 2002
37 Civil Appeal No. 5109 of 2019.
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The persuasivevalueoffundamental duties underthe Indian Constitution
has long been emphasized. In M.R. Ajayan v. State of Kerala®, the Court
stated that fundamental duties though not enforceable by the writ of
the Court yet provide valuable guidance and aid to interpretation and
resolution of constitutional and legal issues. Further, the Consultative
Paper on the Effectuation of Duties of Citizens provides that the courts
in India must incorporate fundamental duties in the judicial decisions.
Being provisions of the Constitution, the courts are to give due regard
to the Fundamental Duties in interpreting the text of the Constitution.
They will also be justified in molding relief in individual cases regarding
the person’s antecedents seeking relief, mainly judged by the yardstick
of Fundamental Duties. Further, the Fundamental Rights in Part III,
the Directive Principles of State Policy in Part IV, and the Fundamental
Duties in Part IVA form a compendium and have to be read together.*

Under the animal rights jurisprudence, the courts have interpreted
Article 51 A (g) as the Magna Carta of animal rights in India. In the case
of Animal Welfare Board of India v. A. Nagaraja*', while interpreting
the provisions of the Prevention of Cruelty to Animals Act, stated as
follows;

When we look at the rights of animals from the national and
international perspective, what emerges is that every species
has an inherent right to live and shall be protected by law,
subject to the exception provided out of necessity. An animal
also has honor and dignity which cannot be arbitrarily deprived
of, and its rights and privacy have to be respected and protected
from unlawful attacks.66. The animal rights guaranteed to S.3,
S.11, etc., are only statutory rights. The same has to be elevated
to fundamental rights, as has been done by a few countries
worldwide, to secure their honor and dignity. Rights and
freedoms guaranteed to the animals under S.3 and S.11 have to
be read along with Art.51A (g)(h) of the Constitution, which is
the Magna Carta of animal rights,

The binding nature of duties towards others can be emphasized while
linking them to the framework of fundamental rights provided under the
Constitution, In Re: The Proper Treatment of COVID-19 Patients and
Dignified Handling of Dead Bodies in the Hospitals, etc.*? the Court
made Article 21 (right to life and personal liberty) the basis of duties
of the State and the citizens. It further emphasized the importance of
fundamental duties to realize fundamental rights within Part III of the

39 M.R.Ajayan v. State Of Kerala; WP(C).No. 28255 of 2011

40 Supra note 8. ]
41 Civil Appeal No. 5387 of 2014 @ Special Leave Petition (Civil) No.11686 of 2007

42 Suo Motu Writ Petition (Civil) No. 7 of 2020.
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the state, citizens, and the community. In particular, the d

' 7 , evelopments
under Art1c1e 51 A reflect the emerged duty consciousness in tlrn)e legal
and social spaces.

vI. Final Points

The concept of complementarity, i.e., the duties of the citizens are
complimented with the duties of the State and others, is one notable
feature of the Indian jurisprudence. Another feature is the interpretation
of duties as value orientations of a dynamic nature. This understanding
leaves scope for recognizing new duties through legislative interventions
and judicial interpretations. The Indian jurisprudence on the subject
does incorporate a comprehensive approach while discussing the
rights and duties under the Indian Constitution. The dependency
of rights on duties, as has been emphasized in several of the Indian
cases, has enhanced the status of fundamental duties as persuasive
and influential constitutional values.

The scholarly works on duties have also made it necessary to evaluate
the scheme of duties in terms of whether they speak of contemporary
times. In the Indian context, aspects in need of greater analysis are
the scope of duties of citizens towards the international community,
and the kind of measures needed for the enforcement, endorsement,
and advancement of fundamental duties as both constitutional and
international values. In the context of these two areas, one may agree
with the findings of Boot when he says that the scope of duties, in
comparison to rights, has largely remained underdetermined.
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