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A Tale of Two Theories: Forfeiture and Restitution
I. Introduction

David Boonin’s book, The Problem of Punishment, combines an incredible command of the literature with an organized and careful discussion. His overall thesis is that legal punishment is wrong. He begins by arguing for the following (weaker) definition of “legal punishment.”
 
(1) P’s act, a is a legal punishment of Q for offense o if and only if 

(a) Official: P is a legally authorized official acting in his or her official capacity, 

(b) Offense: P does a because P believes that Q has committed o,

(c) Intention: P does a with the intent of harming Q, and

(d) Disapproval: P’s doing a expresses official disapproval of Q for having committed o.

Boonin then argues that the purported justifications of punishment fail the Foundational Test or the Entailment Test. 

(2) Foundational Test: A theory satisfies the foundation test if and only if it does not have implications that are so counterintuitive that there is sufficient reason to reject the theory. 

(3) Entailment Test: A theory satisfies the Entailment Test if and only if it entails that legal punishment is permissible.
 

In this paper, I want to focus on two claims. First, Boonin argues that forfeiture theory of punishment is false. Second, he argues that punishment is not a necessity. Punishment is a necessity if it is necessary for society to exist or for the minimum conditions for just mutual relations to exist.
 His argument for this second claim rests in part on the basis that a non-punitive system, specifically a system of compulsory victim restitution, provides adequate deterrence. I shall argue that both arguments fail.  My discussion will be separated into sections on forfeiture and only compulsory victim restitution.  

II. Theory #1: Forfeiture Theory

Boonin argues that the Forfeiture Theory of Punishment is false. 

(4) Forfeiture Theory: Legal punishment is just or permissible because offenders forfeit their rights.

On this account, offenders forfeit their rights because they infringed on someone’s rights. My strategy is to provide a version of the forfeiture theory and then to argue that it survives Boonin’s objections. 
A. Victim-Specific Forfeiture Theory
1. Part #1: Individuals Have a Right to Punish

On my theory, individuals have a pre-institutional right to punish. To see this, consider the following. 

Striking Back 
In the state of nature, Al batters, rapes, and sodomizes Betty. Because of what Al has done to Betty, she strikes him, thereby intentionally causing him to suffer temporarily. Her strike causes temporary pain, but no lasting suffering, disability, or harm. Al does not intend or know that Betty will strike him or otherwise cause him to suffer, nor is he reckless with regard to the fact that she might do so.   
Intuitively, Betty’s act is just. Just acts are ones that do not infringe on anyone’s moral rights. It intuitively seems that Betty does not infringe on Al’s right because Betty does not owe Al compensation or other residue duty. If Betty does not infringe on Al’s right, or does so in accord with justice, then one of four things happens. 
First, Betty’s act might not infringe on Al’s right because his right to his body is complex, having something like the following content: Betty-and-others-have-a-duty-not-to-touch-Al’s-body-unless-it-is-necessary-for-just-punishment-or-just-defense-etc. This content will result in a right that is indistinguishable from forfeiture theory because it has the same implications for just punishment. However, this theory is unhelpful because the just-punishment condition makes reference to a person’s right to his body and that is what is at issue.  

Second, Betty’s act might permissibly trump Al’s right. A reason (or an act done from a reason) trumps a right if it infringes on a right and the agent is justified in doing so.  However, if Al’s right is infringed, whether trumped or not, then Al is owed compensation or at least some other residue duty, for example, an apology. Intuitively, Al is not owed either.


Third, Al might voluntarily lose or suspend his right. This might occur via consent or promise. A person does something voluntarily only if he does it intentionally (that is, with purpose, knowledge, or recklessness) and this is not true here. Hence, Al does not voluntarily suspend or lose his right. 


Fourth, given the failure of the above three theories, Al’s right must be forfeited. This is the Forfeiture Theory. On this account, this forfeiture is a primitive feature of how rights work. That is, forfeiture does not depend on a more fundamental theory of rights or morality. 
On this account, forfeiture occurs only with regard to the victim. Again, this is a primitive feature of rights. The victim’s agents may act on her behalf, but she alone has the right to punish. An exception occurs when she transfers it to someone else.  In the state of nature, it is hard to see how when one person attacks a second, this changes the rights of third parties. Just as the property rights of third parties are not affected by transactions involving others, the same intuitively seems to be true with regard to their right to punishment. In addition, if in the state of nature, the right to punishment were not held by the victim alone, then if a third party acts on his own and imposes punishment on a bad guy then either the victim would not be able to justly punish the bad guy or there would be no proportionality-limit on just punishment. Both intuitively seem incorrect.

In addition, the right forfeited is either the right in question or an equivalent right. This is in part because otherwise punishment would be impossible in some cases. For example, a blind man who blinds another could not be punished. Nor could anyone punish a man who does not own a car and steals one from another. Note whether the right that is lost is has a limited scope in time or whether the right is only temporarily lost is a distinction without a difference, because both descriptions are equivalent and there is no reason to prefer one over the other. On this account, the forfeited right acts as the ceiling on the amount of just punishment.   


The right to punish is a claim to non-interference against the victimizer. The right to punishment is accompanied by a liberty against the victimizer to impose punishment. This is an absence of a duty owed to him not to impose punishment. This right is usually, if not always, accompanied by a power over the claim. A power is the moral standing to eliminate, modify, or leave in place this duty. 

One objection here is that some people do not share the intuition that Betty’s act is just. The objector might claim that intuitively Betty’s act is unjust. On this account, our intuition is explained by the fact that Betty’s act is a case of blameless wrongdoing.  My intuitions do not align with the objector and nor do the majority of people who were asked the same question in a recent public lecture. I see no reason in terms of either frequency of intuition or coherence with other plausible intuitions to reject the intuition that Betty acts justly. If, however, intuitions in general or in the context of applied ethics are unreliable, then my argument is unsound. 
In addition, one can imagine cases where Betty meets the conditions of responsibility and hence it is hard to see why it would be blameworthy. For example, it is possible that she is rational, meets the metaphysical condition or conditions for freedom (she has libertarian freedom, is reasons-responsive, has second-order volitions with which she identifies, etc.), and lacks an excuse (for example, provocation or duress). 
2. Part #2: Individuals Transfer Their Right to the State

The state has a legal right to punish individuals because it has or may exercise individuals’ moral right to punish. The state may do so because individuals transfer their right to punish to the state or give permission for the state to act on their behalf. This is similar to other principal-agent contracts. They do this by whatever legitimates the state, probably actual consent. If this transfer creates a state monopoly in the right to punish, then state gains a monopoly over just punishment.  
There are a host of standard objections to actual consent theory of state authority. Among them that consent is not given and if it is given then it is involuntary. It is also objected that even if consent is given and is both voluntary and fair, it is superfluous because other duties (for example, the duty of fair play) legitimate the state.
 If these objections succeed, and I doubt they do, then whatever grounds state authority explains how the transfer of the right to punish occurs or alternatively how permission is given to exercise another’s right to punish.   

Note that the forfeiture theory explains why punishment is just, not why it is permissible. This can be seen if there can be a moral right to wrong actions.
 Forfeiture Theory, then, does not provide a complete explanation of why punishment is permissible. However, when linked to a theory of right actions, it does so. For example, if one holds that an act is wrong only if it wrongs someone and that an act wrongs someone only if it infringes on her right, then the theory provides a complete explanation.
 

Underlying this theory is the notion that if a state has a right, then it must get it from an individual or individuals. Hence, individuals separately or collectively cannot transfer more rights than they have to the state, although they can transfer less. The conditions under a law-governed society are significantly different than those in the state of nature. If an individual may (in some sense) exercise a right and she transfers the right to the state, then the state may also exercise it. Whether it is permissible for the state to do so depends on issues such as whether there can be a right to wrong and whether the right was transferred in a way that makes its exercise depend on certain conditions that are not currently met. 
B. Boonin’s objections to Forfeiture Theory
Here are Boonin’s best objections to Forfeiture Theory.

1. Objection #1: Inalienable Rights

Boonin argues that there might be inalienable rights that rest on an essential property of an individual.
 Examples might include autonomy, rationality, and humanity. Leave aside the issue of whether the exemplified properties have to merely persist rather than be essential. He argues that the forfeiture theorist needs an independent reason to think that persons can forfeit the right in question or an equivalent right or set of rights. Elsewhere, Boonin argues that certain rights cannot be forfeited.
 Examples include the right against rape, intellectual rights, and procedural rights. 
Boonin actually needs a slightly stronger claim, namely that the inalienable rights are the ones that are lost via forfeiture. Even if there are inalienable rights, it is not clear that these are the ones that are relevant when someone is punished. For example, if the inalienable rights are limited to rights against torture and killing, this still allows for many types of punishment.
 These rights might be inalienable because they involve the person removing the capacities that constitute or allow for autonomy. Many punishments (for example, fines) do not do this.
In addition, the argument for alienability rests on the notion that autonomy grounds rights. The support for this notion is that rights demarcate an area that has two features. First, the area is protected by a claim to non-interference. Second, the area is one in which in general the agent does not have duties. For example, the right to do what one wants with his property, associate with whom he wants, believe and practice what he wants, etc. all intuitively seem to fit in this area. This makes sense if the area is central to autonomy because these are precisely the things that are necessary for a person to shape his life according to self-chosen principles while at the same time allowing for similar opportunities in others. If autonomy grounds rights, then it makes sense that persons have the ability to reshape their moral landscape by changing or eliminating their rights. This is, after all, would what one would expect of an individual who is leading a self-shaping life. If it is permissible for persons to change or eliminate their rights, then forfeiture is not implausible. Forfeiture is involuntary, but once the notion that rights can’t be lost goes by the wayside, it seems that they might also be involuntarily lost, particularly if this is necessary for others to retain their autonomy or room in which to exercise it. 

An objector might claim that what Boonin is attacking is a strong version of the forfeiture theory. This version asserts that: if a person, P, violates another’s right to X, then P forfeits his own right to X or, perhaps, some equivalent right or set of rights. This version is strong because the right forfeited must be the same right or an equivalent right to the one the aggressor violated. The objector might then claim that the inalienable right against torture does falsity this version. First, Boonin would still need to show that the offender does not forfeit an equivalent right (for example, incarceration for a certain length of time) and he gives no argument in support of this claim. Boonin might respond that if the right really is equivalent, then it too is inalienable but he would need an argument to support this claim and does not provide one. Nor does a plausible one come to mind. Second, in the absence of a response to notion that autonomy grounds rights and the notion that if autonomy grounds rights then most, if not all, rights are alienable, it is hard to see why one should accept that there are inalienable rights. 
2. Objection #2: The Rights-Duties Thesis
Another objection by Boonin is that Forfeiture Theory rests on the rights-duties thesis.
 This thesis asserts that rights entail duties. This thesis is ambiguous. On one version, if an individual has rights, then she has duties. Boonin argues that the theory fails because there are beings that have rights but not duties. Examples include some of the following: infants, very young children, nonhuman animals, and human beings with severe mental disorders. Also, Boonin points out that the forfeiture theory fails to support punishment because wrongdoers have duties even if they don’t satisfy them. On a second version, if an individual has rights, then she satisfies her duties (or, perhaps, satisfies the duties corresponding to the relevant rights). Boonin argues that the beings that have rights without duties (for example, infants) fail to satisfy their duties because they don’t have any. 
Boonin’s objection fails because both versions of the rights-duties thesis are true. If the theory I defend above is correct, then autonomy grounds rights. Hence, if an individual has rights, then he has or, perhaps, had autonomy. If so and if autonomous beings have duties, then Boonin’s objections fails. The same is true for his counterexamples. This is counterintuitive but less so than the notion that rights protect interests.
 
The notion that rights protect interests is called the “interest theory.” It has a number of problems. First, if the interest theory is true, then it is hard to see how interests justify one set of rights rather than another. For example, consider how rights function when the interests of farmers and voles conflict. Second, if the interest theory is true, then the notion that rights function as side-constraints is mistaken. If interests ground rights, then it seems that rights should depend on what maximizes interest-satisfaction rather acting as side-constraints. Third, the interest theory entails that third-party beneficiaries to contracts have rights. For example, if A forms a contract with B and C stands to gain if A fulfills his contractual duty, then the interest theory entails that C has a right against A and this is counterintuitive.   

3. Objection #3: Temporary versus Permanent Forfeiture

A third objection by Boonin is that if forfeiture theory is true, then the rights forfeited are either lost temporarily or permanently.
 If the right is lost temporarily, then, he argues, just punishment might be disproportionately light. If the right is lost permanently, then the just punishment might be disproportionately harsh. Boonin gives the example of someone who kidnaps someone for three days. If he forfeits his right to freedom of movement temporarily, then justice allows him to be incarcerated for no more than three days and this is too light. If he forfeits his right to freedom of movement permanently, then he may be incarcerated for life and this is too harsh. 

Contra Boonin, temporary forfeiture does not allow for punishments that are disproportionately light. The degree of punishment might be set according to the harm caused, the significance of the right that is infringed (and perhaps the way it is infringed), or the degree of responsibility the agent has for his act.
 The amount of harm and the significance of the right infringed can diverge. For example, if one defines a “harm” as “a setback to an interest” and views setback to an interest in terms of a loss in pleasure, experience of desire-satisfaction, or some other difference between conscious states, then not all right-infringements result in harm.
 For example, if a man steals a woman’s car, drives it around a bit, and then returns it (with a full gas tank) without the owner discovering it, then the she has not been harmed even though she has been wronged. A similar thing is true with regard to the rape of a comatose victim who never notices anything about it when she regains consciousness. Similarly, it is possible to harm someone without wronging her. For example, a person who opens up a giant hardware store near local storeowner might drive the latter into bankruptcy without wronging her. 

Forfeiture intuitively seems to track the wrongdoer’s degree of responsibility and, perhaps also, significance of right infringed (and how it is infringed).
 On this account, then, if a punishment is just, then it is no greater than some function of the wrongdoer’s degree of responsibility and, perhaps also, significance of right infringed (and how it is infringed). This explains why we feel that an individual who commits manslaughter but acted under provocation or duress warrants less punishment than one who acts with a greater degree of responsibility. It also explains why someone who attempts a significant wrongdoing but fails to produce any harm (for example, attempted murder) warrants a more severe punishment than one who completes a less significant wrongdoing but who causes a lot of harm (for example, a person who smacks a stranger in the face, which then results in the latter’s death due to hemophilia).
 
The alleged counterexample involving kidnapping probably underestimates the punishment because while three days might be proportionate given the restricted exit, there will probably be additional punishment permitted due to the force or fraud that was used to lure the victim into confinement. That is, once the degree of responsibility and significance of the right infringed are taken into account, the punishments will probably not be as light as Boonin suggests. Even if there were a case of kidnapping without force or fraud (for example, A has B over, B goes down in the basement, and A locks him up for three days), the intuition that the punishment is too light should be rejected because it fails to cohere with a large number of intuitions in which the ceiling on just punishment is a proportionate one.  
4. Objection #4: Legal- versus Moral-Right Forfeiture

A fourth objection by Boonin is that if forfeiture theory is true, then the forfeited right is either a legal right or a moral right. If it is a legal right, Boonin notes, then the punishment might still be wrong because it involves an act that does not warrant punishment. Examples might include a law that criminalizes something that should be permitted (for example, harmless political speech or interracial marriage). If it is a moral right, then, Boonin argues, it allows legally innocent people to be punished. Worse, he points out, because not every moral right warrants legal protection, it allows the state to punish people who should not be punished.
 Examples might include people who lie to their friends or who insult someone.   
The forfeiture theory focuses on moral rights. The idea is that citizens either transfer their moral right to punish wrongdoers to the state or consent to its acting on their behalf. This might allow for some instances of punishment for legal acts, for example, if the justice-based claim is very strong. The Nuremburg trials might be viewed as an instance of this sort. As a general rule, however, this does not legitimate state punishment for legal acts if, when persons legitimate the state, they agree (or are bound by fairness) to allow the state to set general rules about what warrants punishment, at least when doing so does not involve great injustice. Thus, the state might decide for example, that punishing something (for example, adultery) does not pass a cost-benefit analysis or it might set a coordination solution (for example, drive on the right) that in part determines when one person wrongs another. In either case, the state has a role in just punishment and this role prevents a precise alignment between legal and moral wrongs. On this account, legal rights (for example, the right to have others drive on the right) can affect when someone forfeits his right against punishment.   
5. Objection #5: Forfeiture and Intention

A fifth objection is that even if this forfeiture theory is correct, it does not justify punishment because it does not justify intending to harm offenders.
 Boonin notes that forfeiture can occur outside the context of punishment. For example, a person who fails to make payments on a car forfeits her right to it. Boonin argues that if forfeiture theory succeeds, then when an offender forfeits his right (for example, his right against incarceration) the judge takes away that to which the offender no longer has a right, he does not intentionally harm the offender. However, if the forfeiture allows an individual or the state to take away something to which the offender has no right for any reason and the individual or state does so in order to make the offender suffer, then the relevant intention is present. Hence, forfeiture creates moral space for punishment.

Boonin thus fails to defeat Forfeiture Theory. His objections based on inalienable rights, the rights-duties thesis, the nature of forfeiture, and the intention-condition all fail. 
III. Theory #2: Restitution Theory

 
Restitution theory asserts the following. 

(5) Restitution Theory: It is permissible for the state to compel people who have broken the law to compensate their victims. 

This is a part of the next theory.

(6) Pure Restitution Theory: Restitution theory is true and state punishment is wrong. 
Boonin argues that Restitution Theory is plausible and can satisfy the necessity thesis.
 That is, punishment is not necessary for the existence of society or the minimum conditions for just mutual relations. It is unclear here what he means. Here is what he says.

The appeal to necessity that I have in mind here is not the claim made by the logical entailment argument that punishment is logically necessary …, the claim that the permissibility of punishment is entailed analytically by the mere acceptance of legal rules. Rather, the appeal amounts to the claim that punishment is practically necessary: that given the way the world actually is, punishment is needed for society to exist at all or, at least, as Hill puts it in attributing this view to Kant, that it is “necessary to provide even the minimum conditions for just mutual relations.
 

He thus says that his focus is on the claim that as a matter of practical necessity without punishment terrible circumstances will occur. It is unclear what practical necessity amounts to, whether it means that terrible circumstances occur in every close possible world, are extremely likely to occur, have a reasonable chance of occurring, or something else. One response Boonin might make here is that he is attempting to respond to punishment’s advocates and they are the ones who are unclear what practical necessity means. 
His argument for this second claim rests in part on the basis that a non-punitive system, specifically a system of compulsory victim restitution, can also provide adequate deterrence. I argue that not only is this claim false, but that the Restitution Theory provides some support for Forfeiture Theory. 

Given Boonin’s view of restitution, Pure Restitution Theory asserts that the state should not punish people who break the law and that it should compel people who break the law to compensate their victims for harms they have wrongfully caused them.
 On this theory, if an offender is at fault for having wrongfully harmed a victim, then the state should compel him to restore the victim to the level of well-being the victim rightfully enjoyed prior to the offense. An act is wrongful only if it is prohibited by law and the prohibition is just and reasonable.
 

It is worth noting that on one interpretation of Boonin, he claims that compensatory justice requires compensation only if the payer is at fault.
 If this is his theory, then it is incorrect. Consider the case when a hiker, in order to save his life, breaks into a cabin and burns the cabin-owner’s furniture to stay alive. The hiker is not at fault yet intuitively still owes compensation.


On a side note, if an individual refused to pay compensation, it is likely that the only effective means of ensuring that she does so is to intentionally make her suffer. Thus, it appears that restitution is backed by punishment, or at least punishment-like treatment. For many individuals, the only effective way to make them pay is to do things designed to make them suffer and thereby give them an incentive to pay. My assumption here is that programs designed to encourage payment via the threat of wage-garnishment, suspension of driver’s license, probationary restrictions, etc. are either punishment or quasi-punitive. Let us set this concern aside.  

A. Restitution Theory Provides Support for Forfeiture Theory

Here is the argument for this claim.

(P1)
If restitution theory depends on forfeiture, then it provides some support for forfeiture 


theory.

(P2)
Restitution theory depends on forfeiture.

(C1)
Hence, restitution theory provides some support for forfeiture theory. [(P1), (P2)]
Premise (P1) rests on the notion that if people forfeit their rights in a non-punitive context, then it is not implausible that they do so in a punitive context. Premise (P2) rests on the notion that if there is just compensation, then an individual (defendant) forfeited a property right. For the reasons mentioned in Section II, it is unlikely that she retains the same rights or that her rights are infringed on or voluntarily suspended or lost. 
An objector might claim that the wrongdoer voluntarily gives up his right because he has consented or promised to accept to a set of antecedent rules according to which compensation is the remedy for some wrongdoings. However, if such a commitment justifies compensation, then it also justifies punishment. The objector might respond that a voluntarily commitment to compensation legitimates it, but the same is not true for punishment because it is unjust. However, it is hard to see why a commitment (promise or consent) does not prevent punishment from being unjust. In addition, if forfeiture justifies punishment, then it is hard to see how this objection is supposed to work. An objector might reply that there is a difference between forfeiture in non-civil and civil contexts. In the absence of an argument as to why this difference is morally relevant, the reply is unsupported.  

B. Restitution Theory Does Not Satisfy the Necessity Defense

Here is the argument for this claim.
(P1)
If pure restitution theory is true, then restitution alone satisfies the appeal to necessity. 

(P2)
Restitution alone does not satisfy the appeal to necessity.

(C1)
Hence, pure restitution theory is false. [(P1), (P2)]
Premise (P1) rests on the definition of “pure restitution theory.” The theory holds that the state should compel compensation but not impose punishment. The “should” refers to whether there is good reason to do so and the good reason includes the likelihood that compensation alone satisfies the appeal to necessity. 


Premise (P2) rests on a series of cases that cast doubt on whether a system of pure compensation would provide sufficient deterrence necessary for the minimum conditions for just mutual relations to exist. The idea here is that if there were widespread force, fraud, or theft, such conditions would not be present and compensation alone does not stand a reasonable chance of preventing this widespread calamity.  


Consider when a rational individual is deterred. A rational individual is deterred when his expected gain outweighs his expected loss. The following captures this notion. 
(7) Amount of Deterrence = [(1-p) x b] – [p x c]

This equation involves marginal values for a particular wrongdoing. Here “p” is the probability of being made to pay compensation and “1-p” is the probability of not being made to pay compensation. The former includes being caught, losing adjudication, and being compelled to pay. “b” refers to the marginal benefit if the wrongdoer succeeds and is not made to pay compensation and “c” refers to the marginal cost if the wrongdoer is made to pay compensation. A rational amoral person will not be deterred if for a given wrongdoing, the number is greater than zero. 

There are a number of cases in which deterrence will likely fail. One case occurs when wrongdoers are not likely to be made to pay compensation and hence (1-p) is much greater than p. This might be because they are good at what they do and therefore hard to catch or because the legal system is bad at catching them or making them pay. If we consider that only one-third of murders and one-fourth of rapes lead to prosecution, the latter is not implausible.
 A second case occurs when c is very small due to wrongdoers being in poverty. This is also likely when we consider just how poor most criminals are.
 A third case occurs when we consider acts that do not result in harm because of how others behave. Consider the following state.

Pretty Flowers

There is a drought in Fredonia. If everyone waters their flowers, there will not be enough water for drinking, sewage, bathing, etc. So the town prohibits residents from watering their flowers. Connie waters her flowers, but because no one else does so, no one is harmed.
 

Such acts are not prohibited because they do not cause harm. However, they threaten to become frequent enough to snowball into a harmful situation. A fourth case involves unsuccessful attempts. If an attempt does not succeed, and does not violate a more specific right of the victim (for example, the right against intentional infliction of emotional distress), then it carries no cost under a pure restitution system. 
Note that if wrongdoers are irrational, the problem of inadequate deterrence intensifies. Note that if criminals are irrational in the sense that they discount the future value of future compensation too sharply, thereby enhancing the relative value of their expected gain.
  


Boonin responds to such problems by allowing for compensable secondary harms (harms to persons other than the victim), compensation through preventive incarceration and other quasi-punitive measures, and compensation for the imposition of risks. The first works by creating a large new class of people who are owed compensation, which increases the expected cost of wrongdoing. The second gets around the problem of the poor having limited wealth by allowing for other means for them to pay their debt. This drives up their expected costs. The third makes mere attempts into compensable wrongs, thereby identifying a compensation-based cost for mere attempts. 


All three responses fail. First, compensatory justice permits a person to receive compensation only if she has been unjustly wronged. This means that a party can claim compensation only if she can show that she had a right infringed on. However, neighbors and friends of a robbery victim can’t cite such a right. If A robs B and C reads about it, this might make C more scared. However, it is hard to see that C has a right on which A infringed. 
The law tends to track this intuition in that a plaintiff may recover for watching another person injured only if the injury occurred in her presence, the injured member was an immediate member of her family, and the plaintiff herself was placed in danger of physical harm.
 In other areas of death and injury, the law generally recognizes this pattern, allowing third parties to collect only in very narrow cases. Examples include wrongful-death suits (recovery by spouse and children), loss of consortium (recovery by spouse for loss of services), and children’s medical expenses (recovery by parent of medical expenses for child). In the case of intentional infliction of emotional distress the law requires that the agent intended to cause or deliberately disregarded a high probability of causing emotional distress.


Second, quasi-punitive compensatory measures like incarceration often do not enhance the victim’s well-being and where they do, they are much less efficient than cash payments made to the victim. So while theft and robbery victims might feel better if the wrongdoers were imprisoned, the cost of imprisonment makes it more likely that both they and the wrongdoer would prefer monetary compensation. 


Third, mere attempts that do not diminish the intended victim’s well-being, at least that part which he is aware, are probably not harms. They are better viewed as a chance of a harm that did not occur. Such attempts might well be right-infringements, but compensatory justice does not allow recovery on that basis alone. Even if recovery were granted, it is not clear that attempts separated from the harm, whether psychological or physical, have much disvalue to a potential victim. Perhaps the two can’t be separated in this way. Even if risk is a basis for recovery, the amount owed would be small and hence not provide much deterrence. 

Private citizens might respond by more frequently adopting a number of defenses against wrongdoing, including gated communities, cameras, private security guards, carrying handguns, etc. The state might adopt a series of measures, perhaps including hiring more police, weakening civil liberties, increasing the camera-based monitoring of streets, etc. This then raises the issue of what would happen if these or other measures were taken. Would this allow for the minimum conditions for just mutual relations or degenerate into either chaos or a liberty-trampling police state? Any answer here would be a wild guess. Boonin needs an empirical argument to support the former. In the absence of one, he has not established that Pure Restitution Theory is plausible. His failure to support it means that he has not answered the objection from the appeal to necessity.  
IV. Conclusion

David Boonin argues that legal punishment is wrong. In so doing he argues that one justification of legal punishment, forfeiture, fails. He also argues that another justification, the appeal to necessity, fails because restitution alone can satisfy the appeal to necessity. Both of his arguments fail. Worse yet, the second argument makes the first less plausible.
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