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Q148w $- 7]

WA H5E &
7]

Sieh. RAR A S Behel (L
AX71= Fth o714 BAE el
Aol Bt 71 3 st 1 el Aze 33
& Amstel dh BE oleld A2 Y FRAEE 129 Y AEE BN
£ A9l Aol ohet AEE AU SN WA - Bz FWe AL ola el
A Aol Rol A - Aoz HRe]

o
=
Akl Bap 71ze WASA o & AAE ¥A 2L Aol

B
Ly
k1
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Y
0
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=
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N
)
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=
2
fu

4 B3 9t Hh, ol WAZFAH W

o Aty Eop, aglu HASZTFO= He 7FX (merits of law) Bt HEH 9

¢ (source of law)& FA18} :

3 ddHo] AR FAA Aol A HelE AA & & vk HASFFI
AL ZE ATFY Hod Pdol =Y - T~ FollA s vt slew 2) iy
W 2710l g E o283 19 ARl SHE (Hart) 5ol oste] o] 2AA 74 AH|
HATa HrrEohd) 28 F2o e o Alde on HAFFA Aot vEst
Aty EE Az ged, o=l o 2 -3duy WAaAZF9(contemporary

positivism) ¢} el A4 A WA FF2] (ancestral positivism)gtal #2 $ A=
Zoltt 4 tEHAL JdHey HASTe o2& oA vnd de] 4#HA

1) WIFgxel ¥, oegt B, A dE) A, o Fol 33t Q1] Foll #3led Jean-Jacques
Rousseau, On the Social Contract 48-49 (Roger D. Masters ed. Judith R. Masters
trans. St. Martins Press 1978) #%. dut& o2 Republic in Plato, Complete Works
(John M. Cooper ed. 1997).

2) TE AU F1 ZHx gEg Y A9z ARAEe] A4 93 AF "zt SAIEAL, o]
ek A WA A5t AEE FAste AETY AtnE dAAIIA dnk AR a9 A
7Y AEFo ] Atuka e ALEZEte) Ad#E A BE Robo| &S v v, 53] F
Ex ojdoaXE ZI7A|Ale EoE =sldtean el AhAdS Hojy Ha=Fort A
T UE 9= AT Dt Angele Kremer-Marietti,, Auguste Comte et la théorie sociale
du positivisme, Seghers (1972): Auguste Comte, /a science sociale, Gallimard, (1972):
Jacques Muglioni, Auguste Comte: un philosophe pour notre temps, Kimé, Paris (1995).

lo w

3) John Austin, The Province of Jurisprudence Determined (1995)
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Q2'o] HAMGE I7bdd IRke ASF g & 5 e v, 2e 23 =7t
ho] =84 e EAE F 9la, dnHer FHS 54T glen, iAo
2 AN ZAE = s FAC] "ot ofH 3 MAMES 2o 4/3F B
et AN He EFste e FASd ez AA7IARE, Z7bE obd 2=7PY
(non-state norms)oll Whetel= BAIH} AFHAS zte FdFs HAY. o289 ¥
APEE T Ay L3 AF 43 AE vzelr] f§ SAAAE FAsks
PAZAL] Mg, e EdzAed AA - feE FATHE oM ndH MASF
gz 272 F de F29 A4 FAret. s ol#d FRdd Sdhe HFo Ui
A JATFoAAGgr & & AAR, F=, g, e ~8 Fo| o AE FHd ALA

of tisted 27k &3] L e 2 - A HASFAANES e AT AHEA
#3 (social practice), TFH 2= HF(custom) 225 H E&d F vt e A
olfol ATt.H Iy o7 AFFoH ARAA stellA = wEdt FH (force), A4

)

A% & ek ler:} oleld WAME A WA

7hie Ageta ol

o glom, wg 7}
]

A AdE BASHAL A frke HolA

Y A (command)#te 2= HE &
E
E

AE felel 2gd Pes

0
e
3

o el AAEe] PAE AT 5 U =
=

Q1A EA . ZX

RSy ISR |

StE (Hart) |23 Z:iilEe A%

4) Jeremy Bentham, Of Laws in General (H.L.A. Hart ed. 1970).

5) Jeremy Waldron, Cosmopolitan Norms in Seyla Benhabib, Another Cosmopolitanism
83 (2006). WAZFAZ =do] glo] Qn] A PUAZFFAAES T/HFE WA AYA
822 8o AR Z2ge gatel, vrt 8ol Fud - Rahd FAAGE {Y 015
= - JAFFAAEL FEFHEEA] AS|A #olut #AF T T3 24F AUH e

2 394 st
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A A A BAbE NS olalsty] st ol WHelr] ffste]
AP A AA PARY] 2AdE e g F
1 & F e FE(Hart) o3 24 Ui Al=rte] WAL
(Raz)9 “=34 %7 =23 (uniqueness conditions)’& 7teks] &
HAEE stvbe] AbSjqrE o Bu, O EAle AA o Qe AbEA i
om, A3 &HolA QIZte] P9 E FEStE R B 3]
(

HEQ EAH3 (analytical philosophy)®) 3 o]o] 7|uk3t g Ay aka HHH 2o 7] %
sto] ge)d AYAS FTFetdtksE dol o7t k. StE(Hart) oAl o] HAEE=

A 12A F2IF A 22308 Rz AEE v P39 (Neil MacCormick)S ©]
g YFAAE olF= A 1234 2R, A, W, A4 ] #k A 234 qFERo=R
TAE el AAA AA(systemic quality) stz Egke}.7

FA et 5o] A 12 FHL <7t 9o AH ALHE FHRozA FAHF B
Hye, A, oF T FAsteA go. stE(Hart) oAl lof Al 22H4 3 o
oAl Slo] el A FAY FB/YS 2te AR, SE(Hart) = °l& <l W5
Fol A o W3t i FHoAM el - aFste] A, W3k, A4 T AL
A Ah oz AT, Aol #3IF A 234 F32 (rule of adjudication)2 XA

l

o2 Wua o] QIzte] Al 1AA A ftsidertE ARE F e dFdFS F

et o]y e HPol A FHE EF3TE Wil I 23F 1 (rule of
change) 2 ARANAl ABFAS Fodtes 2ot Wste] #a 234 32 4HA
oo, vk AAMS FAstE MQeAlE A& vk, A 3o PERAE WA
A =M, Alks AdsAY, Ags AFste B9 5 7l dot. kel B
Hill(rule of recognition)-& P/}—J HAE ¢hollA & RE FH S FRA Bt
ZEe ATt ol S ‘ ¥
ey Al Al oJw gk ol %S?i?} HRAZEE ASA ForA

o] 228 8dvl A PARE @A fEStelok s bl o]k ol BESHE A
Sol G Al 144 FHE Eredol de AL VRS ok A 244 7o

6) EAdste e Al (Bertland Russell) olsle] AAEE o]F WHESHS v|E3lo] o
njdeA o] AujA HIwlolgl & 4= 9ltl. B. Russell, Our Knowledge of the External
World as a Field for Scientific Method in Philosophy (Chicago & London: Open
Court Publishing 1914): An Inquiry into Meaning and Truth (New York: W. W.
Norton & Company 1940) & #=.

7) 222 GA] AAA Ao #sle] AFEta T}, Joseph Raz, Practical Reason and Norms
127 (1990).
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aAstne AuHel Holm en O FHe BEsfelof skt BANA gt 9
e 2344 ol BElA AT YA Al A48k

14 B FH ol2W BB WA ANAES Faiel o
el FEAL A, e BelEol Fa PHe FEAS LS, o) Bt v
B4 QNS Mo Wl PIYS AN dtel 94 Bl iAE
97 T2 9ok ol ARWEAAY Fagolt e TY AN - MY okt
#2191 ga ra

2. E2A2E BN
w3 WAEE a7t 5
qo dysta e s,
AAE A 12 FHT AL2T7E

@7]1%‘ WA B‘Xﬂl-:—
oY exw 74
olo] H]gte] gtz (Raz)= SHE(Hart)o] ©l¥
T3E By, HAlZd 553 dA el st

4. 22 (Raz)9 &HlE &3 42

2}#(Raz) ©|&9 54L& & HAZTFAAS 2 w$ Bed S FHsta 3
L Ay, NE2Wdo] FelEA Zu Fy WAl oy EAo]| #ale] =slu gt
Holth, 1= 19759 dulye HE(the Modern Law Review), 1983d ®e] A2
(the Authority of Law). 1990 452 |43 9 (Practical Reason and
Norms) & AsstiA], HAIEZl HAZol7] Yste] 7hAoF H= 534 e 9
Adsta vk, g2 (Raz)e BAIERS T3 Al 7 BAcw 224, HA, 3=
Ztetha Boke H} 10) o] & ¥As) BW th33 2t

A, WA= B A4S 2te v, ARle] 38 g9olA BE
;QT% 7 k. gtz (Raz)el 98t 571 BrelA] & F de HEA

o

E
b
e Holx A @vk. A4, WMAEE RmElte st

il

)
i,
e
jin)
o
i
N

8) Qzte NEAom AAA Roldn & & denz FA4 449 WAFTelE Az o
3 A2 Ay uf$- Fg3ltl. Chris Danta & Dimitris Vardoulakis, Special Issue
of Substance: The Political Animal, Issue 117, 37: 3 (Madison: University of
Wisconisn Press, 2008) #=.

9) SE(Hart) ol WAe 447 FAFIL A= @ 27 we2Ae vt PeHn drke
S Folg 4= 9l H,L.A. Hart, The Concept of Law (Oxford: Oxford University
Press 1961): MacCormick, H.L.A. Hart, 33 (Stanford: Stanford University Press
2007).

10) Raz, op. cit. 153-156.
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wstd WA E BEA7Y ste A4S v o3 HuAddx Esta, A
T FHol 7hed AFole st FEA AM & e I ol WARES EAT
F Ao A, HAEs ARt e v 38 st & MAREYE A4l
HAZ AE Folshr]l 93 tHES F9€ F v webd HAlss =71 ofd
OE #F39 AEA aFsE AAE e vk A WA SAE 2R Ak, FelAt
g, T, #F S5 AASte FFsAY, A=l Ao i met e et
MRS AE&E gt 17tE FACR & B2 (Raz)d HAEE A AANE EE
3L ARle] BFstodof & A=stE WAEAN F 7P T8 3lo] "t

el WMARE olE F AP oldlel B¥stel Fag oulE e Aol A
(adoption) & #AZA Q4% st FAololtt. 2o o8 MA=I H¥S she
B2 TR fEel EAskedl, 2 shue AeAbdel ek gE deke] e A

A gsles A5 2ol shte] HAZrE o2 FHAAle HE Agsts Aol o
U= HAl o] HEF LA (power—conferring rules) o] A8k Ael1zte] dtojo] u}
FAE HS AdFsE Aot} 1D A= FHEZE Ado] dojyte Asek & = 2

o]

A AL

i

O,

IR
o

3t

f

i
@ oof o T

S

st 7ol AT olsid & vk Iy s (Raz
29 oluo] A&H = "= FMPEMERH ol "ARIZEe] Ak e 4
B of w3k e #A'z
oF R Ao Wy Ak fqeF AAE L &
[
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11) 1d. at 153.
12) Id. at 136,
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5. A A AA9 A

Mo

B AR A BASF DA b AL A AL ol
94 4Ae Az HH, Abge 0 gAmatel A A

9. Sele el #elelw A 144 Tt
4 S 4 . o= (Hart)'} 2%(Raz) 5ol 2@
Azt osE ol Aulats AN ANEA - 2R
Aok qlad B A 2474

-

= =1 H=
Wl HRoh 2k ARSAG AUl glo] wheol & Fulg W Fol @ Ao
. R zepA el Hglol :

=4 A2 ABAGTIALY EobE 4 =
o A M % wHe BoE este Aol BBl M 4A4$ Frae WAE
Folstl A Fbe 2Ustel TARR WA FEAL APhE AT EAHA
et AR FAMAL FekEehe Faolol Ak e e #a Hi
4 e FARAR, 8@ QAPEe] AFEG selx o)t HAWNS &G B,

5.1 EZRH L) BES A
5.1.1. 3tE (Hart)$} 22 (Raz) °|29 A E
HAST we S7eAA Atne] e stE(Hart)7h 29 AX WHel g

(The Concept of Law) Al 1073 F43 ule} o] “ZA P e GAl =TS 7&
st Weolghe AR E Rl At 13) Hol et 75 A Alae] A=

o J

13) Hart, The Concept of Law, 153 (2nd. ed. 1997).
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FdIo = FolHt}t, UNCITRAL E¥WolY F3H7F 5004 &= UCC %
% oA @] olEH o2 e HY BN 9
o

supgel 2AsE A4 el weh e Ly

| &
S Tt A R oSt H
222 (Raz)e] AF-oAAA 7Hl w}g
Aol Al 124 139 Fag F&
(lex mercatoria)< =7PHo] O}HD% ohek ARRIZEO] Alekx3to] AuA] =t
TorE ij—#ﬂ‘ﬁ% T7PH o R ASAT|A] FaiH, ovt Z7E S uge® A}
o dgl& g Wolm, A3 Q4% (rule of recognition) dhellAe] <14
HA| °LL"/} 22 (Raz)d o] “EA (incorporation)’ & A} FASE 7fFdo 2z A,
HudE 7 e @i FAEE Ze TV HAIESHIA & 453 A e A
A gl e 253t 28l EFsitt. S ALY F7F 9 WelA] I Fus <
oto] AlasEs AR el E3tsitt.

TAHeg B ANEL A FoAA Aol wa} HE of AT Z2x7E qiRlel whet
gt HERAE 9A Heuh ole Al 234 7 F wskdd #3 ¥ (rule of
change) & 249 AAE 7FAH, A2 ofyn}. wepa AWSE AEH R ofF

FaEstn AAES] $HE AREA A - "SR AL Ee] $HE AR
=74 (non-state norms)< W3 Aol 2lol M oftt 14) ofziglt M3l
A Rl AlkAl A #gk R, AR, Ed¥WE So Bk
S F don, oo I Z=IPYPE Jol| opa, VAol A A Bl
THAAZHTH] d¥g5 s &3st= & .

=7b7F A FAAA #g FHE 7R
PE gl ol ol & AAF
g3 A FAAAE SAE 7
A A (public order)'& %
04, TTA =9 AA

! =
W, ope w7k ete] 2ad olg P
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FFE
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ox
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ot A mx pE 1o X
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¢

off M Py mlm

tlo o

o
o
L
Y
)

A =8, 77k7F "33 A (public policy)” WA &4
FAste A7 agsig. & I HAEE 3= F
S 7= bk, UM A=Y 3F AA o deitiE o] f= A

3174 %3 (social grouping)’ol Wiate] FHAow #Host, F4 AAE ddste
W fwtele Af 28 FAu AT T& dFsA @A "ok S AEA
OFSE AFSaL, Ikl A H, AEA aFstR Qlste]l kol &

o
b Aok, o2 AAEA e Aolth1b)

14) Z=7Pd #ete], 71719, = on-state Norms)—% =3 Ao IAA 5o #3
2n-tEHY grgolele HAR A4S AR, AAF H9 (2007/8) 78-90WH =,
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5.1.2. Faske] 2714 A9 EBER

WaZFoe] mew, e tete] We 39 (lex
Aol Slstel AuE the et
GATE A RolAA el B Fel

Felg ASshe 44¢ gelstt
glol HSAbPE e TS Fa ol

ool BsHE e WAy
w o]tk 17 A glAbEe =g
F oot el AAe meAY

Ae EAT 4 glot. a-dd o)y

Heol FAA 4
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15) Alan Redfern & Martin Hunter, Law and Practice of International Commercial
Arbitration 96-98 (2004).

16) Klauss Peter Berger, The Creeping Codification of the Lex Mercatoria 40 (1999):
Ralf Michaels. The Restatement of Non-state Law-: The State, Choice of Law,
and the Challenge from Global Legal Pluralism, 51 Wayne, L. Rev. 1209 (2005).

17) 204171 o] ml=rel glo] AdeJrbHe] Wd o F8ul§o #ste] Charles R. Calleros,
Toward Harmonization and Certainty in Choice of Law Rules for International
Contracts- Should the US Adopt the Quivalent of Rome 28 Wis. Int’l L.J. 664-680.

18) Raz, op. cit. 142.
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ol
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i, FA B SAAT TP AE A
TAIAS $3 BT A BAY 45l
Se nwd dgeln, FAH PAZT SHelMe
FATAE FAAT e SRR, [ RIS
BRI, VL TEE AR FAS duge 20 e
avh. FARFY Y BAZ FAAF QAW RRE
g Frbel EASA B & B Aole] Aol EAE £
AT 4 g FARYIA NS Bl RelE TS FAe
golapgel 740 et AdE Tkl WL A gtolo} Gk, FABY
SHAl =W, 137707°] 7Fdsta 1957d AZE AR A
o 3 ol At A TARIE G 4 A0 5
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WAZFE 2FM) AEE FEAL ahel s, 7]
2o Y WAESE 440 72t We BAE wdn Yok F el Aue
S e 2F7Pie] AT BGE W, FAA PASTIE BAT A Skl

19) United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, June 10 (1958).

ZEMcEt | 1P:220.67.200."** | Accessed 2019/08/02 17:10(KST)



rasERe] EhRERy - BRR BEWRE 9% NE 65

AT Zo] Frbe mYFo R FYsithe N S AR E et 4 olE
5 HAEE 2dA0 R A4 #F, S Waldrond] S e
A <5 (custom like practices) @ 2HE 7]¥3ttty Ba Qi)
25 AR, =38, Hd 5 A 224 g wet S AbEshe AEe
A wrolEolE A o]l TAA = Al T3 ulE zhet)
Z7F EAe] flste] =7t EAE AR AR = et fivte AAA
7= HAEZE EA87] 98t o 57kA] e4rt Hasitta vt (1) HA
Aste AEo] HAZ W S Fasta, FE5HoH, AYHS Holgtn v
A, (2) A HA 7 He] A ag oA R fdEtE(systemic quality)”
Mo ZM, HAEZE FEees HAAZ HALE o FAdEdA AR &
A (intelligible and comprehensible)’ S 2t Aoz v|FHZA A (3) A 2344 3
Al 2244 T3S AHEshe #EEo] EAE AL gt ol #ElEe & vk
2 RaL, FA 7] Fot
A5 Abgste BElE Abold dhvbel HAIEE &gtk 12 st
deA et & FHAA AL A (H) &4, A
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Al Atelzbgoltt, M & SE (Hart)W ThE PASTTAAEC] e FHH0E FF
St AL Fy 2ol £F A(sheeplike) olgtar sFIAINE 2D AME HAH HAZF
o= AlRle] Woll BFalE olfE TAIStL YA &e otk AXAH A9 HASF
oo whet QA EA Ao A= THFEAETGE BAEWY FRES HE =
T3 ZFZE2F (norm givers)™l o] oS T3 ou|E ztethe Aot a3l ¥
Aol WHol THFEARTE HX A - Ao g wAEo] s ApEHoR F

20) Waldron, op. cit, 93.
21) Hart, The Concept of Law 117 (2nd. ed. 1997).
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T FEBEA TP ohd ASelE

stk Fvbsh gel AAA AANS 24 gt FEA FPelE

9% Af7 Folvke AANA Aeld] we o
i

Aol e A
409 AEFEATA LBE THIE ol fE Lagel e FARAE Bo
2 wolBoly] mielth olmo] e NSPFATFHES ANS FHSE A 144
FHom wolseld] glol W) MBS AN Bk =@ A 234 7R3 @
AolelAE Rl SRBE SAA HE Al 3 BAIL e91 U R
A3 AT ohd 1 we] LAFE A 2348 FHo Batel WA FelAP L AA
A BTk 2 FAEA ol FRBEA Aol PEREAL T2 RS8R
% S A LA A A 23 A ARgle]l = WAQ Sl A
A7 g wepd ZEo] gt PHAS BAlE FUEAES g oS v 2

7b €h.22)
olglgh & AU FolRIZF? AL “El v iR (role or identity) o] #A
b Bdol Aok oA oW JHQlo]l Alel Afy &S AYsiivd, Al aEel
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AARS AAYL 7H & AR, Fa@ Re 2Ft oa

22) Raj Bahla, Applying Equilibrium Theory and the Ficas Model: A Case Study of
Capital Adequacy and Currency Trading, 41 St. Louis L. J. 203-204.
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ae% 2§50 YFH ANE A PHEAAS =
@ AAGT AR S 7HE we] 2@ AAE PART D 5 Ak delm, Pk
Qe WAAe EAZ ANT 1
2 W @, S 2R el

QYF FUEL oW shubel WANZ Rl 371 Sl8lA

A4 FHol EAGRT, A 2344 FHE o &3] e PRt
e @ WA Bl FAY ¢ e M FL@ FAL AFH e wdelgm
g 5 Qe AFHY NP BFL o BAL shA dvh dHUL o )
w4 @70 b EAY 9l v, AHY FEASANE FREA] FAE
#2771 [CAAN)ZHAE el A4S g 5 9t Angs A4S F4% &
Gl B2 AEY BEAE F7ksh 2ol Auls Bgelehe AAAAGE thn

QY S84 Slsel WAAHOR FR wE AR WAL 2%EE FYAA
Fatel AujErh, QlEllel Aol glelNE T/} BE GBS SAW, F7b of

gol #olst= o] Aot &8 AdHYl E&AA

W AEAEL Bael AT PG Bl Fag

o Aie] zdEe dRYHgE v2 <l =
Zlolt}, v ol=8 (Mattew Adler)E Tl5 AW FFA = 553 AN F] =4
st SHEA], o]& mla WAIZC 553 Qo #et A 234F FFC EASI Q)

L = b |
ohm wgth2 o dRe ge ol A AAFHe we Al 1A4H FHE 2

23) dwtA o2 Paul Schiff Berman, Towards a Cosmopolitan Vision of Conflict of Laws-
Redefining Governmental Interests in a Global Era, 153 U. Pa. L. Rev 1819
(2005) #=.

24) Mattew Adler & Kenneth Einer Himma, The Rule of Recognition and the American
Constitution, 746 (Oxford; New York: Oxford University Press 2009).
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At At = 222 (Raz)el AW Fach. spAIRE o]2f g thefFst f-3@ o Q14
T EAdE EFeta, AXA HASFsteAe 23] Ax 3 WA E35hel A
st SHAlE Zte

vl HA 842 e Al 234 1A AFSShe dE|EEe] shvbel THuE® Ly HRER
(shared agency) 224 9&3ct= AQlY o= M “A8 (planning) o) &= A4
A olafet= ot aAHEY] MER 2FE 2T AR R (Scott Shapiro)] "t
o] ¥&H F47]# (massively shared agency) ©olgl= &AM HE olglsl= 4

E T U259 olof] st AAEHA = F AT, =7 FAPE S A= H
< 98t 83k oA AlFF} o= (plans and intentions)oll #3F H3sHA
AT 7|2 gt} o]d] #ste]E= wio]Z ERH(Michael Bratman)e] #A9E

TEE TF e T 54 e,

o =
Bate] Agebl wrgdtolof s, the Folrlwe wF dom AP W
9 % AA/IRE RE AL YPAN A4S A 224 F2, G A%
A sk ge 2248% ol Bok 3B WA SlA] 2 Fel7|Be ol fok o
9EA 29 359 WAL ) Aalel BAAA TAAAE Az Goloh o, 1%
23 2L 9% Aolh.2D

<N
A WAZFIRELS ol

25) Scott J. Shapiro, Legal Practice and Massively Shared Agency, available at
www.law.yale.edu/yclp/papers/shapiro-paper.doc (last visited October 12, 2008).

26) WA AT YrF HEts FHee Aolgtn Pk, thE 2% FAER AEUIES
Eo] 3APHS] sl e #e HaxE s E dota skt ojue] Aitd HaAE -
7F 28 BuAegta Fdste Aol 48 ot AME HuxE 49o] ApEAo R 2
stal o] & T3] {3t Alo] ol 7t FEoz AAde Aol —(’rﬂ“ TEOR Ei’—’ﬁ
g A2 Aol Agsta oxsidonz aze /fEHez A EAe e
3l7b ottt 4] Aol £33 FAE FAloloja] FAME gho]sto Pr"LP— 20}7}:
T, EH 2 vYr|E o dstn AgstE A= 2T

27) 52 AtEoA 49 B FEe A Abe] Ao R WRAAY T FHAPEZY Al
ol wet e FolA|Rk, 1 oA A < wsla, A Eli“ﬂﬂ'—‘ T8 =
Ag st T FH94 S /A PFE ot 2™ 2EiRke] Mulo] o3t FEo]
FA7| Bl Bt 2 gEAAE Y 4 = :LEM Arole v NS F
of ol & At =S 8= A5 19
AL IA Pk ol e A Adslr] st )
(Thomas Schelling)2] “The Strategy of Conflict(1960

o, 01-

}Oll Nim
M 1o o
_o, rﬁ, Ny
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28) MacCormick, Questioning Sovereignty 1 (1999).

Nee 7t Tl WERERE AFE wE Ao| FeolAw, @
Hate] 93 QAF71 RG] AFE Wwol AAE FA%n wEe| F
FAeke PEZEAN 25 940l ZA] ol & 5 k.
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70 LEAFER $26% BAR (BB HH1H)
V. frfemty 85t AAA HASFstolN RS SAsk=71?

571 270e FFATE GAEe] EAlsh:

1. 3 A 249 HE

HA AAA JASTFYstME FH B IS ARBaEY WA sHRE S

goe] NesE Zolgm sdbul, ot BAA PAZTIAS] FAYe weYe
Sl Al 2AXSE A% dulES. 5 A4 BAFT AL geHe]
oz A%sHe Qe agel wvtd dste] AYHE BYS ANV WEClGn 2 2
otk AFE ATH wate] WiPHosAe] PEEE Yelde Ae 92A w7
WAED el Jbsath Boh @hz(Raz)7h B HAMAEG 9@ AYE ¢
WA, AMA, Ee A%E ol sbssl e, ol ¢

o

A% 2 Aot Y v ASAREE A BHEY
T 93 oA E Bt AR IAEARAY, kR & E2(Harlow &Johns),30)
H]3] A4 #(BP Oil International)3l) & A £ 7l B
Insurance) AFd el A oF o]l FEEH ffike Fste A -folth. FAe] A5 ol& &
AmjulHH F(CISG) 9=l whe} STk whko] o]Fo] Aot Be Az xRt of
HAE WAL 5 ARAA ARIHe HoR AFshe ol f= VIl
HA o2 Wol5oqAa te HE £ Arh

a2y olelgt =Ele HEFIEYQ] HAge]l ek, AAE FARA
ALl AR FE5E S A ste AAAAE Aatr] ofHA @
Ao A BE S Fosr] A Y AL el A
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30) Harlow and Johns LTD. v. American Express Bank LTD, (1990) Lloyd’s L.Rep. 343.
31) BP Oil Int'l. Ltd. v. Empresa Estatal Petroieos de Ecuador, 332 F. 3d 333(5th Cir. 2003).
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9 A 2344 FHS Fatel FAT + k. ks ABHOR AN AN A

=i Tt
WS 71Ednt. & =7ke GA - ATA R Al FHI ANY] Hao #gk AL
ol #AS Hole wh, AP, 53] 257HH AAPHE RIS e AeA EAoR
ste] "Fhite] ZEH B4 (governance gap) ©] WAISTE 32) Aujje] FUEA AL "Hrle]
BAH re 2274 gz, B 2o oz JehH, olud] A}
& Z27F opd FA7F T AAA 7 H (formulating agency) 22 7]t aHH A
A AAde AHAA =7re] A H 5 AEo] oS He v, IUbe &aHA
Ho 5 T34 o2 APEAA S FaAgeta, AAHeR HAXE P
=5 At v A A ol et dde DA & Sk Heo] A&
Aol AL TH S A&t E Pulgh A7A A 41993 F A= AP
shal e ARk H S A8 A Y33 LBAE ST Ap=e] FAHA e Ao
2 Zolet P 7zt A MYPS st A-57E ol st ol
Al 124 3 Al 2204 qFF o] AAA R FoAgste A viAYUSe] A
, = A& 7hsA gt
olelgt #RMET AHRMES AT B A 224 R AME THEY. FUte dE

I

—

Ao g }Er It =7ke] A% Hoﬂ w FAE GFH, S AAbETtel slo] Al 1
AR GERE Agsts 98-S Ik 2 GAREA, 59 257 AR SA
oJste 8 éﬂ% 7457 ol xﬂﬁwﬂr A AN Feld = e AR dE
Ty o= P2 HAad o5 e ddely o5 SAVIE B JAd @
datA He v, 2R JPEAE Aste] MBI BEE T, ) AYS T 7

ol o|5 P& Fart VI WHQOW} H*% selstar ‘EB~ Eo}oﬁl o= EtlelA
AE

A9 A0S BAAeE 9 AEAsel e SA4 9AE A, Al et

32) M.S. Gogan, The Governance Gap(2009).
33) John Dolan, The Law of Letters of Credit 55-56(4th. ed, 2007).
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FARY I 4% 293 AL ool PAATiT Hojok Ak, ol=H 4E w3
o 144 AAR AALE o F Y Aolh
FAE derRan el BAH BAFFAE 20 BAEAA QA0 011D
A3 Al 49 2ok Aok 59 vb 29 WAEe] Ands FAYe 4
& meEs 200 Utk B2(Ran)t /b AuYS A, FAY SYo wet
$53 PAEF G WAEE AAFORA St PARAAZL SPGBk
]

3

t el %7k Belaks e 27t 4@ AsldA g
Aste Ae ohith WYE /b A4 ZAEAAE shiel

24§48 Astel FAWS Bag e ol WA shtel FAEAAE
t 3T WS Aol R we 4 @EsE BAgn

)

L g
2

wolo} g},

3. Al A 849 HE

R N R N 7}94 EAGI. $el71
AQste FAgel B Al 244 FHS mE, AAA §ATle] Fhe Su A
gelghm & % 9rk. BAA4 WASFAAEe 244 FHRL ¥ Ak Bilo] BE
@ ol 9L, 54 FAbgel w9 2%}@ %zm BEAAE o 2o, A

: €]

3.1. A B A 22H FH I #H/A

A Q1A o] YEste R4 A9 S duS B9, XA JASTTF e} A
AR HASFA7E H Apol7) glth. oF o] 2 BF o|F A tHe] 7Ede HoE B
3 Utk ey S A apde] g EEola, IAA A oA el 2%
A qFgS st FHE7IToIY EUFR B (Intergovernmental Organization:
IGO)'= =7} opd AAAR ftils A4A e Al Fasid ol d 4 glvt
ggo] ofi Zfdd= F7b7F 9dd] sUldE S Ao R EFsta w7kt 56
wdo] gle AAld ol & Adal Hee Z45= AUk

n SLAEAL A Aol I FHE Qe EAE BE, S FotdA
T SEAHA(UCC)E HEst] BdHe AstAY /18T =+ g, v HEZNE
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§4(ALI) F 5AdUEES f3 I7FY S (NCCUL) 5 1 32 FHE B3l o3t
e ZCE HE Aol 1 3 041014 olujo] ngFre] FUHS WHEY] 9}
04 Ul E7FE 3 (ALD), 35712 F 5LdH S 46¥ =71919¥93] (NCCUL) 5 =

N 2% o T As] Aol Q44 B8 A 234 FAE A
A e, A4 F% g8 kel azle] ko Aud B e
89l SR eR 4YE AL ATl AUA0R S YRS 2N A X

%xﬂ@ A= EAsk, Bk e ik A%
B 4 ded, dad Fa3ARE 9938 (UNCITRAL) o] +98t= =43
EHHS MET = de dAe R 7170 F 7IF(UNCITRAL) 5l

T 7ket I7b opd AAZE QA2 qtHe] wjEAH R J]Fate] Al 124 AR S FEShe
Hop S92 dZ v 5L4HA Al 225 E F du. 5EGHA 2AELS EF
ufuf A ekel] glo] Q=Y #ete] YPS EFSAEHE 1 olfe IANAES
(ICC)7 AR Ho} =& e A P& AHZA (Incoterms) 7} U7 wjFo]
AT}, ole XSRSl Z7PHH 2=7PEY x3tet Y-S Hste] dWE ERSte A
o] sttty Ht7| uwiiteli, 35 FA A HAFFARES FEH o] I +4
g EAEA ARAIFE AABT] At A e e TS Flo] ofnh. HEgh
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& sl o2 JNEEdw F Tl oste] A AMEE= A7 5AHE 3] (FIDIC:
Fédération Internationale Des Ingénieurs-Conseils)9 “BF &0 2 Adzxzd"S
T ATt F8 AAZAAG ALEHe T TEE AR HAR R g8k
gt Alfxzie]l @ & it oz d§ FA A HAZTIsIA Kot AW
Aoz & F do. a8y F EE 23 P redA e A niekE

.5 & HstA =7t 171 obd thE ARl AAE Ak e whol
FEgo Azl AR A edskohd, 1elgh fojuh Aok
RAe Aotk F ke old #E U S A ¥ F T
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34) Introduction—About NCCUSL, www.nccusl.org/update/(last visited May 27, 2009):
About ALI. www.ali.org/index.cfm (last visited May 27, 2009).

35) U.C.C. 2-324 leg. note (2003) =
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He Wolsdozn thE atde] TSI kel kel 715t shve] H
AX 7} o] FolA = o7} Erh, oleldt WS RN AE, AlASd 2 AT
FEo] T ZF8ol A S FHo AMEE AS Fsta e dddA oS
AEHS 2Het} 360 S ol ooA] Al 23474 QA wiiEd oz EA s, o
FAEo] BAH o R AdE S H8sn Y (validating acts)dt= v, ol =7}
A ARAAE e Yed AdA e g Fa3 ou|E et

o g JAA HASTTY o|8e] AR A&E e A Yt #ote] £ I

A WazFeteln FARGE Frhgel BHEolw, WAEe] F9E st owd
s () s

H
olalo] #3t A 2348 FAES A ZsR Lerh. = Z7} HA

Al 7 <
g Agdd. 2y AAH HASFAstl mietEd . SAlg 2 stE (Hart)9] 1
Z yd

Z¥ 3 7|53t BA @) olgd s 23T BHd AAS Zwdiko], ZAA
AdIE FAAAYEALI ] EHAEEAN =AY S Fojitm gt} 37
ShH T @ol ol&Ha e FAEGAHHALI Y FAAPHEL 7]+ (UNIDROIT)

o vkt =T ZAAH A (Principles)el Qo] Al 2344 <23t g3t
94 )

Aol ek A% AHsta Ak ¥ (model law)l 25

Zolth, ouk IAAICPH 922 284 5dqt T A 3P AN 2= (Incoterms)
of AAE Zo] AT, A8 FLdFERoY FIAYEAL A g TS A
o Al 22b8 Q12 FFH o] Kl FaHolm ARG HEEo] o] AFETtE HolA

36) World Bank Standard Bidding Documents Procurement of Works (May 2006. rev.
March & April 2007).

37) Coordination of Work on International Trade Law, www.uncitral.org/uncitral/en/
tac/coordination (last visited May 27, 2009)
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3.2. Bl &3 A 224 T3 #HE s}

siAgte s A WA ede AAA wAzFolGelA At B Al 244 727
FAEG 39 AAA WAZFY Bge ARl B A 244 FA3} BAdA v} 4
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39) <A Rt. Hon. Lord Justice Mustill, Contemporary Problems in International Commercial
Arbitration: A Response, 17 Int’l Bus. Law (1989): Lord Kerr, Modern Trends in
commercial Law and Practice, 41 Mod. L. Rev. 1(1978) %.

40) Atlantic Star [1973) 1 Q.B. 364, 381-82 (Friedrich K. Juenger, Forum Shopping,
Domestic and International, 63 Tul. L. Rev. 553, 565 (1989)l4 A21€): Amin
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Reason and Unreason in the United Kingdom, 26 Balt. L. Rev. 59. A3AldA <
9] tHdL dd2=(Dennings)e 48S AFSAAT, vid2rt And oA g3l ¢
o} 2o Hrle e AES Wwddtn e Holth = ol A (Amin Rasheed v.
Kuwait Insuarnance Corp.)°lAl tlZZ(Diplock) thH#e “FAPHAL ofg] Z7le] =l
SoA wl$ A7 E B WwolEddX 1 Jtt'a s em, gt doAPH &3 77
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U nFuApdel] #ste], "eale $2lo] HAZ #ate] A=Fstn Yot 2y F5
=3 #slolE o o] AR gtk 5L g H 5IE FeR AgS Ay,
o #gE BAE Ads] fste] & HAe a3, 25 77 StEre %Sk o
gk ulde] 99E ety oAl e ATE Hola St

41) New York Convention on the Recognition and Enforcement of Foreign Arbitral

Awards, www.uncitral.org/uncitral/en/uncitral-texts/arbitration/NYConvention.htlm
(last visited May 27, 2009).
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{Abstract)

A Tentative Framework Concerning the Cosmpolitain
Concept of Commercial Law: Some Essay on the Basis of

Legal Philosophy

Ki-Young Kim

The paper aims at rethinking the traditional understanding of commer-
cial law, and tentatively provides its cosmopolitan concept under the back-
drop of extended commercial exchange and corresponding development of
the transnational trade laws. Given the influence of legal positivism over
the source of law debate, the commercial law would be defined in a rela-
tively narrower focus, which principally presumes the sovereign nature of
legal community. The phenomenon and interactive reality in this global
sphere through the mid-20th century and new millenium have driven us to
experience new ways of dealings, sometimes blurring or otherwise en-
croaching upon a conventional discourse about the true nature of laws. In
one way of efforts to accommodate such new phenomena, the author likes
to present a possibility of more systemic, comprehensive, reality-oriented
construction of commercial law concept concerning the current wave of le-
gal pluralism. It became increasingly pervasive in our daily experiences
that the norms of various nature have a potential to govern the commer-
cial relationship. These norms, unlike the traditional state laws, are ob-
served to possess a distinctive feature requiring a coherent understanding
among another. This conceptual work also could matter with the tradi-
tional concept of sovereignty-driven commercial law. The paper will begin
with the theoretical essence of legal positivism propounded by Hart and
Raz. Particularly, the five strands of legal system would provide the basis
of analysis, and could be compared to the narrative of legal positivists.
For the purpose of this thesis, they would be contested to favor the

strengths of cosmopolitan concept of commercial law. For an illustration,
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the author would argue that the shared agency element as well as recog-
nition process of norms can give us more genuine understanding of the
commercial law and practices. In this way, the author discusses and pro-
poses a new concept focusing on the contemporary commercial law.
Finally, he pointed out the critical needs of this kind of definitional work
notwithstanding the legal plane or global diversity. In many ways, the pa-
per would be found tentative, epitomizing, less exhaustive as trade-offs
for a comprehensive build-up. The author also regrets to curtail much po-
tentials of opposing arguments against the cosmopolitan understanding of
commercial law. It is hoped that this work would later be developed,

which could be realized by the complimentary as well as critical followers.
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