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{ABSTRACT:

The Social Rights

- Commentary on its Constitutional Formulation and Judicial Beview -

Kim, Ki-Yong

Az the political framework had changed owver the Z0th century, we
witnessed the conzitiutional mandate transform correzpondingly. The orignal
form of congtitution, ag were uniguely originated from the US, just dictated
a limited =zet of liberty interests of citizens, while largely embracing an
American wizion of federal ztatez. To zav, the constitution, in terms of itz
intrinzical role related with a political uwnity, 1g fairly zimple az well as
focugez on the establizhment or distrikution of the constitutional powers,
which also enzsures the legitimacy and democratic rule of the government
on the constitutional ground. This means the first emphazis 1z glven to the
congtitution of government az literally given while the human rightz are
just subsidiary or rekounding by limiting the governmental powers to the
conztitztional language, Whereas little provizionz on the dues process of law,
right to a jury frial and so, matter with the human rightz in the US
congtitution setting azide the subseguent amendments, the human rights
geheme wasz placed most importantly az a key framework in the European
conztitutional states. The right-hased constitutional approach, as inwiolakle
and endowed in nature, heavily influenced the later-born conztitutions that
gvolved upon the international congtitutionalizm. Zuch approach could Blur
the traditional concept of common law rightz, a gradwal increaze of
goclalistic  welfarizm, the political nature of the constitutions  from
philozophical dicta and =20 on, A sharp emphaziz of public rightz through
the ground law of nationsz, at last, left a plethora of legal izzues dekated,
kut unrezolved, which range, for =ome instances, owver the conflict of
national and international laws, the enforcement dilemma of =zocial rights,
and the democratic deficit of international conztitutionalizm. The zocial
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rightz, incorporated by many states into their constitutional documents
have long heen open to a scholarly debate surrounding ite justiciability,
judicial possikility of itz enforcement, and =zeparation of powerz. Normally,
it ig perceived that the =zoclal rightz could neither concrete nor enforcible
lacking a definitive zcope or contents. The judiclary may regard 1t as mere
prezcriptive unlesz the legizlative authority takez a ztep to enact or
delineanate them into any enforceable lawsz, The =zoclal rightsz, az frequently
dealt with in the international dimension, are much worse given the less
political accountability or hudgetary constraints, Mot the lesast though, we
conld hawe identified a rizing judicial actiwizm that stressed thelr critical
implicationz linked to the fundamental right of first generation. Sen, a
nokel economizt, enlightensd that one’s liberty could not be perfect under
the dizcriminated =zoclal condition, and the German court delimited the
congtittional likerties in wavs of incorporating the prescription of zocial
rightz into wiakle commandments. Mark Tuszhnet, an American congitutional
jurizt, alzo sugegested a weak-form judicial rewview that could improwve the
judicial zethack relving on the traditional notion of feparation of powers,

FAY @ AEA F|EY, oIEY, FEAEHE, 39 fEy ApgAs, 338 /45 8
7IRETE

key words | the zocial rightz, US Conatitution EU Charter of the Fundamental
Social rightz, meak-form judicial review, positive/negative right
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