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Uniform Private Laws and United Nations Convention on Contracts for the International Sale of Goods
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2o} sith WA G glojrle] FUL Aol A} Helste] BEHACE tlEHA %7t 2+ Aolrt
AE TRl gick ey ofdiE], E9E, dinta 5 disHA w7FEe AT MeEUE 2W CISGAH
S el ol g5e] MeEE 8t dom ol WA APEe] $YS fIste] FAl ol

FRA =7l Qlo] AElTEAde] YA A Ao A 7458 e AR (binding authority),
e HERA Ivle] AMdls A58 JdE B9(persuasive authority) 2 WrolSoln 98-S 1#dd uj
of tEMA w7k olefdt #ae CISGHE FAIA= Wy vt AA HEds A 4 d2
o] o]FolX|aL Qth= AS oulgitt. &, AT USHA H7FE¢] CISG d=4#8E A59 Jde #
A WA A e MeE= ‘%O}E‘%IP—EW HAG o] TUR volrkar vk WA Bl glo]

i=
UL CISG gk dlojefulo]xe] o &5 S 1S = Ao Ve

Abstract : In retrospect of Hague convention on international sale of goods, the efforts had been
poured in the initiative of UNCITRAL since 1968 triggering more welcome international treaty on
the area of law. The efforts came to reality where the committee in action, comprised of 14
countries, concluded a final draft in 1978. In 1980, it was adopted as United Nations Convention on
Contracts for the International Sale of Goods(CISG). While the treaty is deemed a marvellous
success within the purview of uniform private laws, it is also true that there arises a severe

criticism.  One of criticism points to imprecise and ambiguous terms CISG employs that harms
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the uniformity in its interpretation. However, I would support the strength of CISG that CISG can
be interpreted consistently in itself in terms of its international character, which means imprecision

of CISG, short coverage of hardship issues,

imbalance between parties, and inept nature to

commodity transactions. In support of CISG, these criticisms either overlook the intrinsic difficulties

underlying production of the uniform laws or seems to be groundless on various points of views.

On the other hand, the true uniform laws presuppose uniformity in the application of treaty. We

can see some extent of difference in terms of the role of precedents between the common law and

civil law countries. It is encouraging that the recent practice of civil law countries, including Italy,

Poland, Denmark and so on, tend to cite the foreign precedents for the cases of CISG laws. Within

the regime of common law countries, the rule of “stare decisis” prescribes that the national

precedents should govern as binding authority while those of other common law countries function

to be a persuasive authority. This means that the practice of civil law countries has considerably

developed as similar to that of common law counterparts. While they seem to use foreign

precedents as persuasive authority like their counterparts, or in the least accept as inspirational

authority, the application of CISG grows to be made in a shared fashion for true uniform laws,

This development seems to prosper at the advent of academic database as well as the contribution

of CISG experts.
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10) The CLOUT case digests, available at http://www.uncitral.org/uncitral/en/case-law/digests/cisg.html

11) UNCITRAL-=> 2006158 1958 9] & =5Ajabd o] sQlul sl dhghgd okl #slo] 5 ko] s|Mof #ek A& AT
kL glek cof. http)//www.uncitral.org/pdf/english/texts/arbitration/NY-conv/AZE.pdf.

12) Ede] % BGH, 8 March 199, CISG-online 144 ; BGH, 3 November 1999, CISG-online 475 ; BGH, 30 June 2004,
CISG-online &47(more than two months considered unreasonable). Z~$1222] 73-9- BGer, 13 November 2003 ; Court of
Appeal Lucerne 8 January 1997, CISG-online 228. 2 2~Eg]o}e] Z-- OGH, 15 October 1998, CISG-online 380 ; OGH,
27 August 1999, CISG-online 485 ; OGH, 14 January 2002, CISG-online 643. SR A o]2]e] =7= o] EAol #3}o]
WA Bl=E Hola 9t} Shuttle Packaging Systems, LL.C. v. Jacob Tsonakis, INA S.A. and INA Plastics
Corporation, U.S. Dist. Ct. (W.D. Mich.), 17December 2001, CISG-online 773 = 2001 U.S. Dist. LEXIS 21630 : TeeVee
Toons, Inc. (d/b/a TVT Records) & Steve Gottlieb, Inc. (d/b/a Biobox) v. Gerhard Schubert GmbH, U.S. Dist. Ct.
(SDN.Y.), 23 August 2006, CISG-online 1272. 5=2] % CIETAC, 3 June 2003, CISG-online 1451. X&2~9] 74-¢-
Court of Appeal Colmar (France), 24 October 2000, CISG- online 578 and comment by Claude Witz, D. 2002, Somm.
393; Court of Appeal Versailles (France), 29 January 1998, CISG- online 337. ¥l 2709 o]Ake] 7|7k B-gta)slrh=
#AEo] ) Court of Appeal Paris (France), 6 November 2001, CISG-online 677 = D. 2002, 2795, with comment by
Claude Witz, Court of Appeal Aix-en-Provence (France), 1 July 2005, CISG-online 1096 ; Court of Appeal Gent
(Belgium), 4 October 2004, CISG-online 985 ; District Court Veurne (Belgium), 15 January 2003, CISG-online 1056 ;
District Court Rimini (Italy), 26 November 2002, CISG-online 737 ; Court of Appeal La Corufia(Spain), 21 June 2002,
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CISG-online 1049; District Court Hasselt (Belgium), 6 March 2002, CISG-online 623 ; Maritime Commercial Court
(Denmark), 31 January 2002, CISG-online 868 ; District Appeal Court Arnhem (Netherlands), 27 April 1999,

CISG-online 741.

13) Sonja A Kruisinga, Non—Conformity in the 1950 UN Convention on Contracts for the International Sale of Goods ;

A Uniform Concept?, 2004.

14) Peter Huber, Art. 45, para. 27, in Miinchener Kommentar zum Biirgerlichen Gesetzbuch, Vol. 3 (Kurt Rebmann et al.
eds., 5th ed, 2008) ; Franco Ferrari, “The CISG and Domestic Remedies”, 71 RabelsZ 76, 2007.
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4], Ingeborg Schwenzer & Pascal Hachem,, “The Scope of the CISG Provisions on Damages”, in Contra/j Damages:
Domestic and International Perspectives, 104 (Djakhongir Saidov & Ralph Cunnington eds., 2008).
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Birthday, Camilla Baasch Andersen & Ulrich G. Schroeter eds., 2008. p. 77, 105.
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51) Copenhagen Maritime Commercial Court, Denmark, 31 January 2002 (Dr. S. Sergueev Handelsagentur v.
DAT-SCHAUB A/S), available at: <http:// cisgw3.law.pace.edu/cases/020131d1.html>.

52) District Court Roermond, The Netherlands, 19 December 1991 (Fallini Stefano v. Foodik) available at: <http://
cisgw3.law.pace.edu/cases/911219n1.html>.
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53) Mirehouse v. Rennell (1833) 1 Cl. & F. 527, per Parke J p. 546.

54) Dolezalek, G. R., “Stare decisis . Persuasive Force of Precedent and Old Authority (12th-20th century)”, Inaugural
Lecturers, New Series No. 156, University of Capetown, 1989.

55) David, R., and Brierly,D., Major Legal Systems of the World Today (3rd ed), Free Press, 1935, pp. 133~149.
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