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3) Boyle, A., & Chinkin, C. (2007). The making of international law. OUP
Oxford: Boyle, A. E. (1999). Some reflections on the relationship of

treaties and soft law. International & Comparative Law Quarterly,
48(4), 901-913.
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5) McDougal, M. S., & Lans, A. (1945). Treaties and Congressional-Executive
or Presidential Agreements: Interchangeable Instruments of National
Policy (pt. 1), 54 Yale L.J. 181, 237 n.99 (1945).

6) Antoine v. Washington, 420 U.S. 194, 202 (1975).; F4d. (2018). &%
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8) Restatement (Third) of Foreign Relations Law of the United States$§303
(Am. Law Inst. 1987).

9) Koskenniemi, M. (2005). International legislation today: Limits and
possibilities.Wis. Int'l LJ,23, 61.: 773} (2016). HEdH =3]e] FeJ&
B RFd 2dAAEA FAS ek ARAT, 3(2), 55-93.; wlEl. (2006).
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129-156.; 4A4. (2008). %] A4- v|Fol gigt =39 Fod. ALTAH
A, 15(1), 101-133.

10) Koh, H. H. (1997). Why Do Nations Obey International Law?, 106 Yale
L. J. 2599, 2624-25.; AZA|. (2013). =3]9 A2 vEFYdA PAMY 7]
3 4. fEAEAT, (14), 191-224.
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12) American Ins. Assn. v. Garamendi, 539 U.S. 396 (2003).

13) Yoo, J. C. (1999). Treaties and public lawmaking: A textual and
structural defense of non-self-execution. Columbia Law Review, 2218-
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2], Ewha Womans University Press.
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d, 75 AAS ddeA HAN S ASAEL L 28 s i

17) 1d.

18) Gray, J. Congressional Roundup: Taxes: Legal Challenge to Voting Rule,
N.Y. Times, Feb. 9, 1995, at AlS8.
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19) The Anti-Counterfeiting Trade Agreement (ACTA) (2010 drafted and
2011 published)

20) Koh, H. H. (2016). Triptych’s End: A Better Framework to Evaluate
21st Century International Lawmaking. Yale LJF, 126, 338.

21) BAPH GHolM B A Ao FFo] #ste] LaFave, W. R. (1981).
The Fourth Amendment in an Imperfect World: On Drawing Bright
Lines and Good Faith. U. Pitt. L. Rev.,43, 307 3=.

22) Koh, Supra note 19.
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24) Trade Act of 1974,19 U.S.C. 2253(c), 2412(b), 2432, 2437 (1976).
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in International Law. In The Nature of International Law (pp. 47-90).
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36) Lesch, M., & Reiners, N. (2023). Informal human rights law-making:
How treaty bodies use ‘General Comments to develop international law.
Global Constitutionalism, 1-24.

37) Meyer, T. (2013). From contract to legislation: The logic of modern
international lawmaking. Chi. J. Int'l L.,14, 559.
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1005-06.
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353, 353-60.
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65) Black, C. L. Jr (1960)., The Lawfulness of the Segregation Decisions,
09 Yale L.J. 421, 421.

66) U.S. Const. art. III, 2, cl. 2.

67) Marbury v. Madison, 5 U.S. (1 Cranch) 135 (1803): Myers v. United
States, 272 U.S. 52, 161-64 (1926).
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68) Tribe, Supra note 44.

69) Galston, M., & Galston, W. A. (1994). Reason, Consent, and the U.S.
Constitution: Bruce Ackerman’s We the People, 104 Ethics 446, 449.

70) Landry, T. K. (1992). Ackermania!: Who Are We the People?, 47 U.
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Miami L. Rev. 267, 289 n.85.

71) Benedict, M. L. (1998). Constitutional history and constitutional theory:
Reflections on Ackerman, reconstruction, and the transformation of the
American constitution. Yale L J, 108, 2011.

72) Antonin Scalia, Originalism: The Lesser Evil, 57 U. Cin. L. Rev. 849,
856-65 (1989).
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73) Bobbitt P. (1989). Is Law Politics?, 41 Stan. L. Rev. 1233, 1233-37.

74) Foner, E. (1988). Reconstruction: America’s Unfinished Revolution,
1863-1877, at 276.

75) Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1856).

76) Joseph B. J. (1965). The Framing of the Fourteenth Amendment 17476
(1965).
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77) Fisher, W. W. III (1992). The Defects of Dualism, 59 U. Chi. L. Rev.
955, 962 & n.12.

78) Hammer v. Dagenhart, 247 U.S. 251, 275-76 (1918): McCulloch v.
Maryland, 17 U.S. (4 Wheat.) 316 (1819).

79) Tribe, Supra note 44.
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80) Bobbitt P. (1994). Reflections Inspired by My Critics, 72 Tex. L. Rev.
1869, 1897.

81) Lochner v. New York, 198 U.S. 45, 53 (1905).

82) GAPE ol olo] #I EAR LaFave, W. R. (1974). "Case-by-Case
Adjudication” versus “Standardized Procedures”: The Robinson Dilemma.”
The Supreme Court Review 1974: 127-163 #Z.

83) West Coast Hotel Co. v. Parrish, 300 U.S. 379, 398-400 (1937).
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[Abstract]

Thoughts on the new international law-making:
A new form of international agreement revisited

from a triptych of academic disciplines

Kiyoung Kim

From the traditionalist position on international law, a new form
of compact agreement, which cannot be classified as an
international treaty in terms of academic framework, had long
fueled much of contention in politics, international law, and
constitutional law. A growing practice of compact agreement had
been natural as corresponding with the global compression of
international community and rising aspiration of peace regime on
the international relations.

The scholars of international law believe that, regardless of
whether the President of the United States is an internationalist
or an isolationist, the enactment of international law in the 21st
century will be based on more pragmatic rather than formal
criteria. It is still true whether or not he is willing to accept or
escape the international obligations so that we can more
realistically share the powers conferred by the Constitution.

On the other hand, a constitutional controversy on somewhat
mushy yet sophisticated issues on the compact agreements began
with the Laurence Tribe’s acrimonious criticism in 1990. He argues
that a procedure between Congress and the executive branch for

the Clinton administration’s accession to the North American Free
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Trade Agreement(NAFTA) is unconstitutional. His criticism pointed
out that the NAFTA is unconstitutional since it is contrary to the
text and structure of the Constitution. On the other hand, scholars
of political science believe that, while a politics is termed as the
distribution of wvalues, the new form of compact agreement serves
connecting the domestic and international politics as a living
organism and must be affirmed from the standpoint of
parliamentary politics. The political scientists argue on the
necessity and inevitability of a new form of international agreement
as pursuant to the mnature of political process on informal
procedures and parliamentary practices.

In respect of the theoretical controversy, the paper is devoted to
survey what the new form of compact agreement is, what types we
can 1identify and explore the theoretical contest among the
disciplines. As the dealings of paper attempt to touch on the core
of scholarly assertions as fundamental and philosophical, the
endeavor could inculcate the mind of international lawyers within
and outside the government by providing a better framework to
understand the specific real-world issues. The perception and
rationale for the new form of international agreement should differ
varying with their academic disciplines from which their thought
stems from. The paper ends with implications within the grand

scale of jurisprudence.



