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Of the worst cases of human rights catastrophes in the last forty years, a
striking number have involved actual or perceived threats of secession: Biafra,
Bangladesh, and Bosnia at the highest level of violence, but also at least three
wars in the Horn of Africa (the Ogaden, Eritrea, and the southern Sudan),
Kurdistan (Turkish, Iraqi, and Iranian), the Tamil-inhabited Jaffna peninsula in
Sri Lanka, Kashmir, Ngorno Karabakh, Chechnya, Indonesia (various seces-
sionist movements), Croatia (and Slovenia), and now Kosovo as well. Could much
of the massive killing, maiming, induced starvation, torture, rape, and other sys-
tematic abuses of human rights been avoided with a different attitude of the inter-
national community to secession? That is the question I wish to examine below,
with particular attention to the response of the international community to the
breakup of the Socialist Federal Republic of Yugoslavia (SFRY).

The common view among academics, diplomats, jurists, as well as lay people,
is that secessions “cause” war. This impression is reinforced by newspaper
headlines and the summaries and blurbs on bookjacket flaps and in prefaces,
where secession is routinely juxtaposed with violence. It seems but a further
small step to the view that a more permissive right of secession in interna-
tional law would be a recipe for more violence, chaos, and conflagration around
the globe. The carelessness of this sort of thinking, however, becomes appar-
ent when certain general facts, and cases such as the former Yugoslavia, are
considered in greater depth.

First, it is important to note that secessions per se do not cause war; invari-
ably, unionist attempts to crush them do. Contrary to headline-induced im-
pressions, there have been several peaceful secessions: Norway from Sweden
(1905), Iceland from Denmark (1944), Senegal from Mali (1960), Singapore
from the Malaysian Federation (1965), Slovakia from Czechoslovakia (1993),
and indecd most Soviet republics from the Soviet Union. Of the conflicts that
have taken place, it is more than a semantic question whether we regard them
as secessionary or anti-secessionary (unionist). The thrust of arguments against
a more permissive right of secession is precisely that it would cause war and
instability. But the history of the last half century indicates that many seces-
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sionists have persisted in pursuing independence while lacking security guar-
antees from the international community, and that this lack of support has left
their populations highly vulnerable to unionist violence. It is true, of course,
that if secessionists all dropped their demands the casus »elli would disappear;
so too, however, if unionists dropped theirs.

There is good reason to suppose that in the worst cases, it would be easier
for the international community to compel unionists to acquiesce to secession
than to force the independentists to accept rule they regard as alien and hos-
tile. Unfortunately, there is no space to defend a theory of secession here. In-
stead, I will mostly have simply to assert its outline, while referring the reader
to theoretical defenses | have made elsewhere.? I will then consider the breakup
of the Socialist Federal Republic of Yugoslavia in light of the theory. But I begin
with some general remarks about the current state of international law and its
relation to theory.

International law has been notoriously ambiguous about the right of self-
determination. Not that it has been silent about it; on the contrary, as one
author put it, there has been a “veritable blizzard of General Assembly and
Security Council resolutions [in favor of self-determination] over the years.”?
The UN Charter, in Articles 1 (2) and 55, asserts self-determination to be a
guiding “principle” of the organization. The “right” of self-determination is
upheld by General Assembly Resolutions 1514, 1541, and 2625 (the 1970 Dec-
laration on Principles of International Law Concerning Friendly Relations and
Co-operation Among States), and the UN International Covenant on Civil
and Political Rights, adopted Dec. 16, 1966, proclaims: “All peoples have the
right of self-determination.” The Helsinki Final Act as well proclaims (Article
VIII) “the principle of equal rights and self-determination of peoples,” that is,
that “all peoples always have the right, in full freedom, to determine, when
and as they wish, their internal and external political status, without external
interference.”

But in every case these declarations are accompanied by caveats to the ef-
fect that“nothing in the foregoing paragraphs shall be construed as authoriz-
ing or encouraging any action which would dismember or impair, totally or in
part, the territorial integrity or political unity of sovereign and independent
States.”* For several decades the law of nations interpreted this ambiguity
according to the “salt-water principle” upholding the right of colonies to ac-
quire independence from their mother countries (from whom they were sepa-
rated by salt water) but disallowing secessions from these newly founded states
in Africa and Asia, or elsewhere, if the central state opposed it. This interpreta-
tion has never lacked critics, including among international jurists.> But what
does seem to have a broad consensus is the view that present statutes are
themselves vague and open to widely conflicting interpretations.® It is argu-
ably the case, therefore, that existing statutes on self-determination in inter-
national law are inadequate, and lagging behind the customary practices of
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civilized nations. For this reason one cannot simply read off of the aforemen-
tioned legal caveats and earlier “salt-water” interpretation a supposedly settled
legal view of secession. This point is critical, yet frequently misunderstood,
with regard to interpretations of the breakup of Yugoslavia (SFRY).” From hu-
man rights to secession, international law at the end of the millennium is
being extended by states and international organs in a novel post-Cold War
setting, and it is futile to protest in the name of older practices that recent
decisions were departures from international law. This is as true for the case of
Augusto Pinochet of Chile as it is for the European Arbitration Commission’s
decisions on the breakup of the SFRY. In a trivial sense, of course, every devel-
opment of customary law is a departure from hitherto prevailing norms. The
crucial factor is whether the new practice follows a defensible interpretation
of broad principles animating previous practice, where the defensibility will
be based in part on the capability of the new practice to resolve previous con-
flicts of principles (e.g., between stability and self-determination) while en-
abling a more rigorous implementation of other principles (such as securing
human rights). In short, some understanding of the normative justification of
self-determination and secession is required before one can assess whether
recent developments are “violations,” or rather reasonable developments, of
previous customary law.

What motivates claims to self-determination based on ethnic distinctive-
ness? In our world, still dominated for better or worse by a sovereign state
system, states or belonging to a state confers benefits on groups with histori-
cal-cultural identities. Much of the benefit to a group sharing a national iden-
tity derives from the control it acquires over the entire complement of
jurisdictions that makes up a state. This itself can be analyzed into several
benefits or interests: first, that a group can take control, to a much greater
degrec, of its own destiny. A nation generally conceives of itself as formed by a
historical narrative, and continuing that narrative as frecly or autonomously
as possible is in its interest; it thus has an interest in getting hold of the powers
that shape that narrative in the future. Relatedly, by bringing all these jurisdic-
tion—criminal and civil law, public construction, roads, rail, air and shipping
routes, parks, gardens, historical sites, labor relations, fiscal policy, industrial
incentives, gender, immigration and foreign policy—under its control, it can
adapt them to the particular shared values, styles, tastes, and beliefs of its
members.

Moreover, having a state at one’s disposal enables a group symbolically to
represent its distinctiveness by the most powerful means available in the con-
temporary world, namely by the pervasive symbols of state, from coins, stamps,
and flags on government buildings, to the singing of anthems at official and
sporting events. Perhaps most important of all, however, the fact that the en-
tire cluster of jurisdictions coincide in their boundary powerfully unites mem-
bers by reinforcing their sense of community. Since the political decisions of
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state pervasively affect the lives of citizens, state boundarics naturally demar-
cate a field of significant common experience and communication. This ex-
plains how states consolidate and reinforce a common identity among their
respective citizens by their mere existence; one cannot otherwise account for
the phenomenal success of “nation-building” in so many states inheriting
multiethnic colonial boundaries. Finally, in obtaining independence a group
acquires the highest and most prestigious cxternal recognition available in the
contemporary world—membership in the General Assembly, participation in
international conferences, treaties, sporting events, and so forth—which stands
to boost the self-esteem of the group and reinforce its perception of the dis-
tinction between group members and outsiders. All of these together fortify
and foster a sense of collective identity in a way that is scarcely available oth-
erwise. Indeed, the crux of this analysis is that cven extensive internal au-
tonomy falls considerably short of the power of an independent state to foster
collective identity, and that national groups lacking independence are and will
no doubt remain fully cognizant of the difference.

Various restrictions, however, need to be in place for a right of sccession to
be workable. An unrestricted right of secession for any territorial majority of
any kind, as advocated by a handful of liberal philosophers, would be indeter-
minate, leaving no way of adjudicating between inevitable competing claims.
It would also not rule out temporary claims of convenience or strategic expe-
dience, like the short-lived statelet of Fikret Abdic in Velika Kladusa, northern
Bosnia. At its worst, it would be an invitation to armed conflict and ethnic
cleansing, as every ncighborhood becomes a potential claimant of statchood,
cven if only out of a desire to reunite with other statelets sharing an ethnicity.

Another important reason to restrict the right to national groups is that a
more general right would be detrimental to democracy by threatening the
minimum of commitment and loyalty necessary for a viable democratic pro-
cess. Other qualifications involve distributive justice, including the need to
share the national debt and other obligations. In addition, a scceding group
must be respective of human and minority rights; on some views, it must be at
least as respective of them as the state from which it is breaking apart.

But even with all these qualifications, the right of secession will still be in-
determinate, as long as some national groups live intermingled with others.
An institutionalized right of secession would not be justified if it provided an
incentive to racism, xenophobia, and cthnic cleansing, nor if it created a per-
manent sensc of instability as boundaries became constantly renegotiable. The
right, then, needs to be restricted further, so that not any leftover minority
group should think it can sccede ancw. The basis of the right, as we saw, is that
identity groups deprived of states of their own should have a matrix to foster
and develop their identities. But it is not necessary, and arguably not cven
desirable, that all members of the group live in that matrix, the independent
state. It suffices that members living outside of the matrix—Hungarians in
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Transylvania, Anglophones in Quebec, Russians in the Baltic states—enjoy a
full complement of individual and minority rights, including easy access to the
cultural goods of their kin state, and freedom to visit it and be visited by those
from it; in short, freedom to participate in it. Stability requires the avoidance of
pernicious incentives and indeterminacy, which in turn requires that when a
national group secedes, the leftover minority of the remainder state does not
itself have a right to secede, provided its own rights are respected by the new
state. International law recognizes something like this in the longstanding
principle of uti possidetis (literally: it may be possessed; that is, the frontiers of
the seceding administrative unit should be kept intact). This principle recog-
nizes the need to establish strict rules in cases of secession precisely to avoid
recursive extravaganzas. Originally adopted with regard to the frontiers of colo-
nies gaining independence, it has been extended by the European Arbitration
Commission for the formerYugoslavia to the seceding republics of those states,
and is now regarded by some as “a principle of customary law of general appli-
cation.”® It is useful to give it some, though not absolute, weight in a theory of
national self-determination to prevent border rectifications by force of arms
and ethnic cleansing. Administrative boundaries bear added significance when
they are constituents of a federation, especially one whose constitution an-
nounces itself to be“proceeding from the right of every nation to self-determi-
nation, including the right to secession”?; roughly, the greater the autonomy
and constitutional powers of the administrative unit, the firmer the applica-
tion of uti possidetis should be, all clse being equal.

Remainder minorities of regional majorities (Russians in the seceding re-
publics of the former Soviet Union, Serbs in the seceding republics of the former
Yugoslavia, Anglophones in Quebec) have particularly weak claims to parti-
tion newly seceding states. If the seceding states are democratic and respectful
of minority rights, the options available to remainder minorities—including
dual citizenship—are robust and meaningful without recourse to destabiliz-
ing alternatives. The institutional matrixes of their identities are secure and
based on the statehood of their nation, whether or not that state is extended
to include them. The claims of leftover minorities can become stronger, how-
ever, if their concentration is very high, or if there is a strong likelihood that
their minority and individual rights will be violated (the Albanians of Kosovo
could make both claims convincingly). But that likelihood has to be shown
with evidence; it is not sufficient for the group merely to claim that it “fears”
attacks by the new majority.

These general considerations aim optimally to combine principles of self-
determination, stability, and territorial integrity that have long been accepted
as principles of international law. They also appear to be the rough direction in
which the right of self-determination has developed in the previous decade,
including in the decisions of the European Arbitration Commission (Badinter
Commission) for the former Yugoslavia. Those decisions fell short of endors-
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ing the right of self-determination argued for here, relying primarily on the
view, reasonable under the circumstances, that the SFRY was in a state of dis-
solution. But they appear more cogent and consistent against the background
of the developing recognition of a qualified national right of self-determina-
tion, and it is in this light that an increasing number of jurists have interpreted
them.

Let us turn, then, to the case of the former Yugoslavia. The history of the
breakup of the SFRY has been recounted and analyzed in numerous works™
and need not be repeated here. However, given that this history is sometimes
tendentiously related,” it might be worth drawing attention to a few salient
facts. In the late 1980s, a reform-minded nationalism was on the ascendancy
in Slovenia. Events came to a head in 1987 when the JNA responded with a
crackdown on the publication of the leading dissident organ, Mladina, the
Socialist Youth weekly, and arrested “the Ljubljana Four.” It is worth recalling
the remarks of one of the four, Franci Zavrl, editor-in-chief of Mladina: “In
early 1989, I and most others would still have opted for Yugoslavia. But then
began Milosevic’s attacks in Kosovo, the attacks on Slovenes in the Army, and
the whole irrational pressure from Serbia and Milosevi¢. It drove us out much
faster.”!?

The “attacks in Kosovo” referred to by Zavrl culminated in the March 1989
abrogation of Kosovo's status as an autonomous province. A clear violation of
the 1974 Constitution of the SFRY", it was carried through by surrounding
the parliament in Pristina with JNA tanks, and firing into crowds of protesters
(killing scores).” This was followed by the imposition of a regime of repres-
sion, to last a decade, in which an entire administrative burcaucracy and po-
lice force of ethnic Serbs were imposed on an 85 percent majority Albanian
population. At the end of the eighties these events were unfolding against the
backdrop of militant Serbian nationalism encapsulated by the famous Memo-
randum of the Serbian Academy of Sciences and Arts. Published in 1986, it
described the 1974 autonomous status granted to Kosovo as an act of “trea-
son” by Tito, implicitly equated the higher Albanian birth rate—and unsub-
stantiated allegations of crimes committed against Serbs—with “genocide”
against the Serbian people, and called for the abrogation of Kosovo’s status.
Milosevi¢ was to oblige within three years. By essentially taking over both prov-
inces, Kosovo and Vojvodina, yet retaining their votes in the eight-man federal
Presidency against the protests of Slovenia and Croatia, and with Montenegro
already having been brought to heel as well, Milo$evi¢ had in effect destroyed
Yugoslavia as a federation and prepared the rise of secessionist sentiment in
the remaining republics. A final straw was his prevention of the Croat Stipe
Mesi¢ from taking his place as head of the rotating presidency, a move that
directly led to the Croatian independence referendum of May 19, 1991.%°

One further factor in the breakup is worth bringing out here. It is some-
times claimed that Ante Markovic, the last Federal Prime Minister (1989-1991)



Kofman 15

before the disintegration, a Croat and economic reformer who enjoyed popu-
lar support, might have succeeded somehow in“holding the country together”
had the new “nationalists” in the breakaway republics been less recalcitrant,
and perhaps had the West “done more” to support him." Nothing in the argu-
ment presented here for the right of the republics to self-determination hinges
on whether these claims are true. But in fact they have been ridiculed as base-
less by observers not usually suspected of partiality. Among other things, the
claims ignore that Milosevié, through his influence over the central bank
(Beobanka) in which he had risen to power, had already plundered theYugoslav
federal reserves and redirected them to his base in Serbia. As one writer has
put it, “In fact, MiloSevi¢’s theft had already wrecked the economic plan for
1991, by making off with no less than half the entire primary emission of money
sct aside for all six Yugoslav republics for that year.... Indeed, the Markovi¢ plan
was already a failure by the time it was touted in the West as Yugoslavia’s sal-
vation.”"

Before returning to the question of the right of secession, it is necessary
briefly to sketch the position of the international community at the time. Some-
what surprisingly, Donald Horowitz asserts that while Western countries sup-
ported central governments against secessionists in Biafra and elsewhere in
the past, “Barely a glimmer of such Western central-government bias was in
evidence in the Yugoslav case.”™ In fact, considerably more than a glimmer of
such bias was evident. Just four days before Slovenia and Croatia were set to
declare their independence, American Secretary of State Baker arrived in Yu-
goslavia (June 21, 1991), declared the U.S. opposition to the declarations of
independence, threatened the Slovenian and Croatian leadership that the U.S.
would oppose recognition of their unilaterally declared states (citing the
Helsinki Final Act), urged them to drop their UDI plans, declared U.S. support
for the “territorial integrity of Yugoslavia,” promised the Serbian leadership that
the U.S. would refuse recognition of the breakaway republics, and urged Prime
Minister Markovi¢ (however naively) to pressure the republics to abandon their
plans.”” Nor was the European Community (EC), as a whole, saying anything
essentially different at this point, despite later revisionist insinuations by some
writers to the contrary. EC President Jacques Delors, British Foreign Secretary
Douglas Hurd, and Italian foreign minister Gianni De Michelis reiterated the
EC’s view that “the territorial integrity” of the SFRY must be preserved, and
that the EC would not recognize the UDIs of Slovenia and Croatia. Its represen-
tatives continued to insist it was committed to the preservation of the Federation
even as the JNA was planning attacks on both seceding republics. The Conference
on Security and Co-operation in Europe (CSCE) adopted a declaration, June 19,
1991, in favor of “democratic development and [the] territorial integrity of Yugo-
slavia.”?®

At the same time that Baker and EC spokesmen were insisting on Yugoslavia’s
“territorial integrity,” they declared their opposition to Belgrade’s use of force
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to repress the secessions.?! Such admonitions against the use of force are bound
to ring hollow when coupled with opposition to secession, since territorial
integrity is constituted precisely by the display of a monopoly of force on the
territory. Once the international community declared itself committed to the
territorial integrity of the federation, especially a leader like MiloSevié was bound
to interpret the signals, while superficially mixed, as a green light to deploy
force.

This interpretation would have received further confirmation from the re-
action of the powers once the war did break out. Back in Washington after his
final-hour trip to Yugoslavia had failed, Baker uttered his famous “We have no
dog in this fight.”?* Throughout the corpse-filled summer, Lawrence
Eagelburger declaimed in like spirit. As late as September 1, 1991, when
Croatia was well awash in blood, the EC, while repeatedly condemning the
use of force by all sides, called for Croatian forces “to be disbanded” and the
JNA (merely) to return to its barracks.?* Indeed, it was Yugoslavia which pushed
for a UN Security Council meeting, the first to be held since the outbreak of
war, at the end of September; and it was Yugoslavia again which requested,
and received, the imposition of sanctions against all parties to the conflict®,
thereby ensuring massive JNA military superiority for the next few years.

By October 1991 international acceptance that the dissolution of the Fed-
eration was a fait accompli was growing. (It would be yet another two months
before Germany would recognize the two breakaway republics, that is, six
months after the declarations of independence and outbreak of war.) It was
clear by this time that Serbia had itsclf accepted the dissolution and was aim-
ing for the creation of a Greater Serbia out of chunks of Croatia and eventually
Bosnia. It is neither possible nor necessary to pursue the narrative of diplo-
macy in detail herc.** The question under consideration is the merits of the
international community’s policy of support for Yugoslav unity and territorial
integrity until the fall of 1991, versus a hypothetical policy of support for the
secessionist republics. After assessing the case for such a policy with regard to
Slovenia and Croatia, we will consider the more complex case of Bosnia.

The theory outlined previously held that distinct national groups lacking
states of their own in their region have a prima facie strong claim to be allowed
to secede. When such groups form the primary residents of administrative
boundaries of a federal structure, especially the constitution of which is predi-
cated on the sclf-determination of the constituent units, then the boundaries
of that unit should be kept, provided that rights of leftover minoritics are re-
spected.

In the case of Slovenia, there was no significant leftover minority of Serbs to
raise any questions. In Croatia there was. It is interesting to note the opinions
of the Badinter-led Arbitration Commission, set up by the EC in October of
1991 as it came increasingly to accept the fact of Yugoslav disintegration. The
Commission did not assert the right of any republic (or far less, former prov-
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ince) of the federation to secession. That is, its opinions fell short of the more
permissive view argued for above. It also made no explicit reference to a con-
stitutional right to secede, perhaps on the grounds that the 1974 constitu-
tion left some ambiguity with regard to such a right.?” It did, however, take the
reasonable view, minimalist under the circumstances, that since it was a“case
of a federal-type State, which embraces communities that possess a degree of
autonomy and, moreover, participate in the exercise of political power within
the framework of institutions common to the Federation,” and since four of the
Republics “have expressed their desire for independence,” three of them by that
time through popular referenda, therefore the SFRY “is in the process of dissolu-
tion” and the constituents could determine their own futures within the con-
straints of respect for minority and human rights.®® One might elaborate the
argument somewhat: When four of six republics have alrcady indicated their
wish to lcave a federation, and when the fifth has already acted in violation of
the constitution and declared it will no longer abide by it, the federation is in
dissolution. This basis of the claims of the seceding republics is critically en-
hanced, however, though the Commission did not take note of it, by the fact
that each had a separate historical identity with a distinct national character.

To the question of whether the leftover Serb minorities in Croatia and BiH
had the right of sclf-determination, the Commission replied in Opinion 2 that
while “international law as it currently stands does not spell out all the impli-
cations of the right to self -determination,” the principle of uti possidetis should
apply. That is, the Serb minoritics had a right to a full complement of minority
rights and guarantees, but not a right of (recursive) secession from the new
states. In Opinion 6, dealing with the possible recognition of Croatia by the
EC, the Commission specificd that the Republic had not yet satisfied the pro-
visions of an earlier draft Convention of the Conference onYugoslavia defend-
ing the minorities, and recommended that it do so; implicitly, it conditioned
EC recognition on these changes.

The objections by some writers that even this grievously belated recogni-
tion by the EC went too far do not seem cogent. With an air of profundity,
Woodward declares that:“The idea that nations have a right to their own state
thus turns.. West European history on its head...at the moment when the prin-
ciple of national self-determination is used to create a modern state, it is re-
versing the west European process whereby states created nations, not nations
states.” ¥ The historical claim that states created nations, familiar from the
works of writers like Gellner, no doubt has some truth to it, but of course it
cannot be the whole truth; otherwise there would be no minority nations seck-
ing national self-determination against existing states. Nor does it follow that
if an earlier historical tendency was for states to create nations, minority na-
tions cannot have rights to states. It also “turns...Western European history on
its head” to abolish slavery and to decolonize; few would consider this an ar-
gument against abolition and decolonization.
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More confusedly, Woodward goes on to analyse four “conflicting concepts
of the nation” which can serve as the basis for a right to statehood: historicist,
democratic, “the Helsinki (and United Nations) principle...that all existing,
internationally recognized borders are “inviolable” and define states,” and the
realist principle of physical control through military force. Since “there is no
agreed-upon lexical priority among these principles,” the departure from the
“Helsinki principle” was an invitation to war; moreover, the European Com-
munity applied the principles in an ad hoc and inconsistent way.*

In fact, the Badinter opinions prioritized the principles in an optimally rea-
sonable way, consistent with customary law, despite having fallen short of ex-
plicitly endorsing the rights of the republics to secession. (Their rights to
independence followed only from the dissolution of the Federation, a conse-
quence of over half the republics wanting out). It held, quite consistently, that
the republics could each have independence (thereby giving each primary iden-
tity group one state in which it formed a majority or plurality), but that leftover
minorities required only minority and human rights guarantees, not further
destabilizing partitions. To the extent that an“invitation to war”was broadcast
to Belgrade, it was precisely the American and EC adherence to the “Helsinki
principle” of preserving territorial integrity and the inviolability of Yugoslavia’s
borders, long into the blood-soaked summer of 1991. This is the case for Ger-
man recognition as well. As Alain Finkelkraut observed, the German decision
to recognize Slovenia and Croatia, taken in December 1991 and carried out
January 15, 1992, came only “after the destruction of Vukovar, after the bom-
bardment of the historic downtown of Dubrovnik, during the siege of Osijek.
At that point, the war against Croatia had gone on for six months and had
already inflicted about ten thousand deaths and made more than half a mil-
lion Croats into refugees.”>! This was precisely the reason that German For-
eign Minister Genscher gave for beginning to consider the possibility of
recognition: the JNA escalation of violence in July 1991. Recognition, by inter-
nationalizing the conflict, would give the international community new levers
to use against Serbia in an effort to stem the violence.*? The lesson argued for
at the beginning of this essay was slowly dawning: denial of the right of seces-
sion contributed to and possibly precipitated war; removing that denial at least
made deterrence of violence possible. That the international community, even
after extending recognition, failed to back up its words with deeds is a differ-
ent story, one which has been told many times since and need not be repeated
here.

The reasons for doubt about the soundness of Bosnia’s claim to self-deter-
mination are well-known. Indeed, they were rehearsed repeatedly in the me-
dia throughout the war not only by Bosnian Serb and Serbian officials, but
also by Western diplomats and commentators intent on showing why the no-
tion of a sovereign unified BiH was misconceived from the beginning. The
arguments have since been taken up and elevated by writers like Susan Wood-
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ward and Robert Hayden to the level of explanations of the very cause of the
war. There are actually a variety of claims, not alwavs consistent with each
other, but they generally run roughl) as follows.

Bosnian Muslims, or Bosniaks, never formed a majority in the Republic of
BiH. If self-determination is based on national belonging, clearly Bosniaks
could not claim for themselves the independence of an entire republic in which
they themselves were a minority. Either they wished to maintain a multiethnic
republic, or they didn't. If they were indeed committed to a multiethnic repub-
lic, the SFRY was already one; what logic could there be in breaking awav from
it to set up a microcosm of it? If, on the other hand, the Bosniaks sought an
ethnic Muslim state, either they would have to subjugate the other two main
ethnic groups, which would of course lack any legitimacy, or else they would
have to accept the partition of Bosnia, as Bosnian Serb nationalists demanded.

Sometimes the argument was put more simply. If the Socialist Federal Re-
public of Yugoslavia could be broken up, why not the Republic of Bosnia and
Herzegovina? Whatever arguments applied to the first applied with at least
equal force—given their respective ethnic compositions—to the second. So
any claim of a right to secession for a unified independent Bosnia was auto-
matically self-defecating.

Robert Hayden® provides a Badinter-focused variation on this theme. If
Badinter was correct that the SFRY was in dissolution, then so was BiH:

The legal problem of the nature of the Bosnian conflict stems from the interna-
tional recognition of Bosnia as an independent state in circumstances in which it
did not meet the customary requirements for recognition in international law, be-
cause the putative Bosnian state had collapsed. While the international community
recognized Bosnia as a state, a very large percentage of its putative population did
not. The government that was rccogmzed never controlled more than 30 percent of
the territory, nor did it enjoy the allegiance of large, definable portions of the popu-
lation...

In short, “when it was recognized as an independent state and admitted to
the United Nations” the Republic of BiH “was at least as advanced in a “pro-
cess of dissolution’[Badinter] as was the SFRY in January 1992.”* (Actually,
Badinter Opinion 1 was issued in November 1991).

These arguments have a superficially persuasive appeal, which accounts for
their influence beyond the group of partisan pro-Serbian writers. The appeal,
however, derives its force from the elision of several fundamental facts.

First, a multicthnic society can have a supra-ethnic identity, and a right of
self-determination. Switzerland, Canada, and Belgium, to name a few, enjoy
rights of self-determination despite being multiethnic. Secondly, not every
homogencously ethnic group enjoys a right of self-determination in the wid-
est sense that includes a right of secession. It was argued above that leftover
minorities have relatively weak claims to secede (or “partition” new states).
The weakness of the claim, it was suggested, stemmed from two essential facts:
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that their needs were different from the first secessionists (because they reside
next door to their established kin state), and that new states are particularly
vulnerable, especially to irredentist claims from the remainder state.

In other words, for good reasons, international law recognizes a basic asym-
metry between primary and sccondary secessions. Going beyond Badinter,
however, it was argued above that strong evidence of likely discrimination, as
well as high concentrations of a group’s population in some area, would in-
crease the strength of a leftover minority’s claims. But such evidence, of course,
could only be available if the group did not first resort to force cven before
independence was declared.

Now let us reconsider the case of Bosnia. The largest ethnic group, the
Bosniaks, could make a convincing case that in the rump-Yugoslavia available
to them they could not hope to freely express and develop their distinct iden-
tity; this was evident from the briefest of glances in the direction of either
Kosovo or the Sandjuk. But as they were not a majority (Bosniaks, Serbs, and
Croats were respectively 44 percent, 31 percent, and 17 percent of BiH in the
1991 census), the only conceivably legitimate way they could enjoy a right of
self-determination was if they could carry a majority of the residents of the
territory, and if they were committed to a multi-ethnic society in which their
particular identity could flourish without subjugating the other groups. Herein
lies the fundamental flaw in the microcosm argument. In a Serb-dominated
(and MiloSevid-run) rump-Yugoslavia they stood to be a small and subjugated
minority; in an independent multi-cthnic Bosnia they could flourish and pro-
mote their distinct identity as a plurality—the most important constituent
group—while giving due recognition to the other main constituents, provided
enough of those constituents were willing to go along.

It remains to consider what evidence there was that the BiH government
met these conditions in fact, and what validity there was to the Bosnian Serb
claim to partition.

The evidence, in fact, is overwhelming that the BiH Presidency consistently
announced its intentions to pursue a multi-ethnic policy, and acted accordingly.
The Bosnian Serb leadership, on the other hand, declared its intentions from the
spring of 1991 onward to refuse to comply with the BiH government if it sought
independence. As early as July 1991 the SDS mounted a boycott of Parliament,
declaring that they no longer considered themselves bound by its decisions.

Even before that, as early as May 1991, they set up SAOs (Serb Autonomous
Arcas) manned by their own gunmen, and the SDS (Serbian Democratic Party,
headed by Radovan Karadzi¢) “began demanding the secession of large parts
of northern and eastern Bosnia, which would then join up with the Croatian
"Krajina’ to form a new republic.... More alarmingly, by July 1991 there was
evidence that regular secret deliveries of arms to the Bosnian Serbs were being
arranged by Milosevic, the Serbia Minister of the Interior, Mihalj Kertes, and
the Bosnian SDS leader, Radovan Karadzié. Confirmation of this came in Au-
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gust, when outgoing federal Prime Minister, Ante Markovic, released a tape
recording of a telephone conversation in which Miloevic could be heard in-
forming Karadzic that his next delivery of arms would be supplied to him by
Gencral Nikola Uzelad, the federal army commander in Banja Luka.”*

It is important to stress that all this was occurring well before the BiH gov-
ernment had even decided to scek independence (indeed, Croatian national-
ists would repeatedly blame Bosnians for their understandably fearful dallying)
and still several months before the EC had decided to put in place a procedure
for republics to apply for recognition. Moreover, many of the SAOs had no
Serb majority, let alone majority support from all their residents (one cannot
assume all Serbs supported them). The entire Drina Valley lacked not only a
Serb majority, not only a Serb plurality, nor was it even the case that no group
had a majority; it had an absolute majority of Muslims. Other regions claimed
by Serbs also had no Serb majority.

Only a brief chronology of events can be provided here. On October 14,
1991, Radovan Karadzi¢ issued his notorious threat of annihilation of the Mus-
lims in the event of war.”” In January 1992, Miloevic issued sccret orders to
transfer all JNA officers who had been born in Bosnia to Bosnian territory.
BoriSav Jovic, MiloSevics right-hand man, later explained: “We did not wait for
international recognition of Bosnia to redeploy the troops in Bosnia. By the
time of recognition, out of 90,000 troops in Bosnia... 85% of them were from
Bosnia.” On January 9, Bosnian Serb politicians proclaimed the Republika
Srpska of BiH, and stated that it was part of the Yugoslav Federation. Again,
the borders cncompassed arcas where Serbs were a minority.®

During February 29-March 1, the Bosnian Presidency held a referendum
according to the recommendation of the Arbitration Commission (Opinion
No. 4) that “a referendum of all the citizens of the SRBH without distinction”
(italics added) be held under international supervision®; it was boycotted by
nationalist Serbs, who had held their own referendum November 9-10. In the
Bosnian referendum, 63.4 percent of eligible voters went to the polls; 99.7
percent of valid ballots voted for independence. Serbian paramilitary forces
began ethnic cleansing at the beginning of April, as Arkan’s “Tigers” scized
control of Bijeljina and Zvornik, with the support of [NA units.

By all accounts, the BiH government was completely unprepared for the
savage war which befell it. Izetbegovic had even hoped that the JNA would
defend Bosnia. Even after the nature of the war had finally dawned on the BiH
lcadership, its members initially resisted adopting a reciprocal policy of ethnic
cleansing.

As a potential leftover minority, did the Bosnian Serbs have any grievances
against the Bosnian government which might have strengthened their case
for partition? Journalist Blaine Harden summed up the situation on the 24th
of April, 1992 in the Washington Post:
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Independent observers in Bosnia agree that prior to the outbreak of fighting, the
Serb minority there had no reason to fear ethnic discrimination, let alone ethnic
violence. The Muslim-led government in Sarajevo had given the Serbs elaborate
assurances of political and civil rights, and MiloSevit acknowledged as much to U.S.
diplomats in private meetings.*

No evidence has been cited by Hayden or Woodward that would under-
mine the conclusion of Lukic and Lynch that:

the primary cause of the war in Bosnia and Herzegovina lay not in the relations
between the various national groups but in Serbia’s refusal to accept the sover-
eignty of the breakaway republic. Milogevi¢ was determined, independently of the
attitude and conduct of the Bosnian Government, to establish a greater Serbian

state encompassing all areas of ex-Yugoslavia where significant concentrations of
Serbs lived."

We can take stock here of the essential points relevant to assessing the le-
gitimacy of SDS claims to partition:

1. The SDS resorted to force long before the BiH government’s declared
policy of multiethnicity could be tested, and indeed, even before the elected
government sought independence.

2. They demanded independence in territories in which they had no major-
ity, in some even no plurality, and which had no prior standing as political
units of any kind.

3. While there was no evidence that Serbs faced discrimination, there was
no hope that Serbs, under prevailing conditions, would respect the rights of
minorities in territories in which they seized control; their primary aim in these
territories was to “cleanse” them of non-Serbs.

Even had none of these facts obtained, the claims to partition of a leftover
Serb minority would have been weak and highly questionable under the in-
terpretation of self-determination offered above, as well as the less permissive
standard view of international law. Given that the facts did obtain, the conclu-
sion is inescapable that Serbian nationalist claims to partition BiH lacked any
legitimacy, on any construal of self-determination in international law. Hayden
argues at length that the republican constitution of BiH had provisions grant-
ing veto power to any of the three main constituent groups on constitutional
change, and that the BiH government “never controlled more than 30 percent
of the territory.”# But neither of these facts supports the conclusion he draws.
On the first point, the constitution was in effect just so long as the SFRY was.
It meant that constituent groups held vetoes over constitutional change within
the SFRY. But the dissolution of the SFRY created a constitutional vacuum in
which it was necessary to reconstitute BiH. The means of assessing the self-
determination of the Republic recommended by Badinter were the only legiti-
mate, recognized means available: a referendum throughout the republic for
all citizens without distinction. The alternative, to allow a Serbian veto to hold
sway, would have been not self-determination but other-determination: rule
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by a minority over the majority. Once majority, or a supermajority (not de-
manded by Badinter, but provided by the populace) will had been ascertained,
it would have been possible further to assess Bosnian Serb claims to partition,
had they not first resorted to force. As argued above, those claims had virtually
no substance because they were by a leftover minority facing no discrimina-
tion, nor did Serbs seek partition on lands, prior to cleansing, on which they
had a majority. Moreover, their chief aim was to partition an integral metropo-
lis, Sarajevo, which violates the constraints of even the most permissive theo-
ries of self-determination.*> As for the lack of control of most of the territory
by the BiH government, this again does not point to Hayden’s conclusion. The
Badinter opinion (No. 1) that the SFRY was in dissolution was based on recog-
nition that “in the case of a federal-type State,” when four of the six federal
republics vote to leave (citing the referenda in three and the then BiH Parlia-
mentary resolution, contested by the SDS), the federation is in dissolution. In
BiH, there were no territorial units with analogous standing, the great major-
ity of citizens (at the time including Croats) voted for independence, and the
lack of control of the territory was accomplished with the military backing of
Serbia proper, both JNA and paramilitaries, and maintained by a Security Coun-
cil arms embargo imposed at the request of Yugoslavia itself (see above). The
lack of control of territory, then, merely underscored the violation by Serbia, in
collusion with the SDS, of UN Charter Article 2 (4) (“All Members shall refrain
in their international relations from the threat or use of force against the terri-
torial integrity or political independence of any State.”).

In sum, there was both a factual and a normative asymmetry in the condi-
tions of the SFRY and BiH. The factual asymmetry lay in the different respec-
tive reasons for the collapsc of the SFRY, on the one hand, and the lack of
control over most of BiH, on the other hand. The SFRY collapsed when most
of the federal units, and most of the population, opted to leave (itself in re-
sponse to the illegal hegemony imposed by Serbia). BiH, to the extent that it
was in “dissolution,” was in that condition because of armed aggression by a
minority and its outside backers, in direct opposition to the expressed will of
the majority of the population in an internationally supervised referendum.
The normative asymmetry lay in the different requirements and rights in pri-
mary and secondary secessions, implicitly recognized in international law in
the principle of uti possidetis.

Bosnia, then, was one more case of a seceding republic, led by a group with
a distinct identity that could not flourish in the repressive state it wanted to
leave and supported by the majority of its population due to its policy of
multiethnicity, which fell victim to irredentist violence directed from the remain-
der state, and lack of effective support from the international community for its
independence and integrity. The intervention that did take place was in response
to the humanitarian consequences, which soon attained catastrophic dimen-
sions. In this, the attitude to Bosnia was mutatis mutandis similar to the inter-
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national response to the Russian assault on Chechnya, and to other seces-
sions.

As international law continues to develop, the question of secession will
remain one of its greatest challenges. The lessons of the past half century, and
especially of the past decade, indicate that failure to support popular national
secessionist groups and insistence on preserving the “territorial integrity” of
the original state as long as possible tend to contribute to the likelihood that
violence, violations of human rights, and even humanitarian catastrophe will
ensue. The case of the breakup of the former Yugoslavia illustrates this as well
as any. The international community insisted on preserving the territorial in-
tegrity of the SFRY throughout the crisis from 1989-1991, and even after the
outbreak of fighting in Slovenia and Croatia. It failed effectively to support
BiH independence even after recognizing it, and sought solutions based on
appeasing irredentist claims. Even in Kosovo, it first waited until a violent cri-
sis erupted before becoming involved, and then granted the Serbian govern-
ment a year in which to conduct a repressive campaign against the KLA; it
was thought that that organization had to abandon its claim to outright inde-
pendence so that a solution could be found that preserved the (illegally estab-
lished) territorial integrity of the Federal Republic of Yugoslavia. The refuctance
until now to accept a more permissive right of secession in international law is
at the root of these policies, but this reluctance needs to be reassessed in light
of the general theory of self-determination and the lessons of the recent past.
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