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1.  Introduction

Suppose you are a policymaker responsible for addressing the shortage of donated
organs in your jurisdiction. What types of policies might you implement to increase
the number of organs available for transplantation? You might first consider coercive
measures, for example, requiring all competent adults to register as organ donors, or
simply laying claim to the organs of deceased citizens, regardless of their objections or
the objections of their family members. You could also introduce incentives, permit-
ting people to sell their kidneys while alive, and perhaps also permitting the buying
and selling of the organs of the deceased. Finally, you could mount an information
campaign, informing people of the benefits to others of organ donation with the aim
of persuading them to register as donors.

Unfortunately, each of these strategies faces significant problems. Coercive poli-
cies would limit people’s liberty, preventing them from deciding not to donate their
organs, for example for religious reasons or because they are skeptical of the concept
of brain death. A system of incentives threatens to commodify people’s bodies and
exacerbate inequality between the rich and the poor. Finally, while there are no ethical
objections to information campaigns, they are unlikely to move the needle on the prob-
lem at hand. If only there were a type of intervention that was more effective than an
information campaign but also avoided the ethical objections to policies that employ
coercion and incentives.!

Nudges would seem to fit the bill, promising to influence people’s actions in pre-
dictable directions without limiting their choices - i.e. employing coercion - or sig-
nificantly changing their incentives (Thaler/Sunstein 2008: 6). It is thus not surpris-
ing that scholars have strongly advocated the use of nudges to increase the number of
organs available for transplantation, and that policymakers have listened, for example
by implementing opt-out donor registration systems. Nudges are not without their
critics though. Although nudges are respectful of people’s liberty, some argue that

1 We recognize of course that these are not the only policy options on the table. Policymakers can no
doubt increase the number of organs available for donation by reforming the processes by which po-
tential donors are identified and assessed by organ procurement organizations.
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they are not respectful of people’s autonomy, instead influencing people’s choices
through nonrational means.

In this chapter, we provide an overview of the ethical considerations relevant to
the use of nudges in organ donation policy. We do not defend a position on the permis-
sibility of nudging in this context. Instead, we aim to clearly outline the most prom-
inent arguments on the different sides of this issue that have been presented in the
English-language scholarly bioethics literature. We also highlight the questions that
are in need of further investigation.

In part 1, we briefly discuss nudging before considering proposals to use nudges to
increase the number of registered organ donors, including opt-out donor registration
systems and the use of ‘nudge statements’. In part 2, we discuss the use of nudges to
influence the decision-making of family members in circumstances where they have a
veto over the donation of their loved one’s organs.

2. Nudges and Organ Donor Registration Policy

Nudges would not be possible if people were “Econs,” that is, agents with full informa-
tion, unlimited cognitive abilities, a complete and consistent set of preferences, and
perfect self-control (Thaler/Sunstein 2008: 6—7). But people are Humans, not Econs,
and while Humans are like Econs in some respects, they are unlike them in important
ways. Humans approach the world with two cognitive systems. System 1 is the Auto-
matic System: the system of gut reactions. It is intuitive, fast, effortless, associative,
unconscious, and skilled (ibid.). System 2 is the Reflective System: the system of con-
scious thought. It is the system Humans share with Econs and is deliberate, controlled,
effortful, deductive, slow, self-aware, and rule-following (Thaler/Sunstein 2008: 20).
We use System 2 to solve a math or logic problem; we use System 1 to make a snap
judgment.

Since nudges influence us to act in predictable ways, they would also not be pos-
sible if System 1 were unstructured. However, System 1 biases our decision-making in
consistent ways. As Dan Ariely puts it, “we are not only irrational, but predictably irra-
tional [..] our irrationality happens the same way, again and again” (2008: xx). Choice
architects — those who design the environments within which people make choices

— can thus significantly influence the choices people make. As such, choice architects
can nudge people, influencing their choices in predictable ways without limiting their
options through coercion or making certain options costlier than others (Thaler/Sun-
stein 2008:3).

System 1 has a number of features that are directly relevant to the registration of
organ donors. In this part of the chapter, we consider two nudges in the context of
organ donor registration policy: ‘opt-out’ registration policies and ‘nudge statements’.
In exploring the ethics of nudges in this context, we accept an assumption made by
scholars working on this question — namely, that people have a moral right to deter-
mine what happens to their organs after they die.? People therefore have a right to
decide whether they wish to register as an organ donor, and their decisions and pref-
erences regarding the donation of their organs should be given great weight by deci-

2 Wilkinson (2011: 11-62) offers what we take to be the strongest defense of this claim.
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sion-makers. The central ethical question in this context concerns the permissibility
of using nudges to influence people’s registration choices, a question that is ethically
challenging only if these choices are deserving of respect.

2.1 Opt-Out Donor Registration Systems

Humans exhibit status quo bias, a tendency to stick with the current state of affairs
(Thaler/Sunstein 2008: 34). Humans are thus more likely to choose the option that
choice architects have presented as the default — that is, the option choosers are left
with if they take no positive action (ibid.: 35). With respect to the design of organ donor
registration policy, a number of commentators argue that policymakers should nudge
people to register as organ donors by making donor registration the default option
(ibid.: 177-179; Rippon 2012; Whyte et al. 2012; Saunders 2012). Such policies are typi-
cally referred to as ‘opt-out’ policies since they register all citizens as donors, putting
the onus on individuals to opt out of this status if they so choose. Proponents argue
that because people exhibit status quo bias, such a policy will increase the number of
registered donors and so lead to a greater number of donated organs. Because people
have the option to easily opt-out of being registered, proponents argue, such systems
do not coercively limit people’s choices and so adequately respect their liberty.?
Opt-out systems raise a number of interesting questions that we cannot fully
address here. First, will such systems actually lead to an increase in the number of
donated organs? A good deal of the evidence regarding the importance of defaults
in this context has been provided by lab experiments (Johnson/Goldstein 2003; van
Dalen/Henkens 2014). Furthermore, some scholars are skeptical that transitioning
to an opt-out system alone will significantly raise the number of donated organs in
a jurisdiction, for example because of the role played by families in deciding whether
or not to authorize donation, and the crucial importance of an effective procurement
system (Wilkinson 2011: 94—95; Willis/Quigley 2014). Second, do opt-out systems ade-
quately secure people’s consent to donation? Some scholars defend the claim that such
systems do so, where this consent is understood as presumed (Cohen 1992), norma-
tive (Saunders 2010), or implicit (Saunders 2012). Others, by contrast, are skeptical of
such claims (Veatch 2000:167-174; Kluge 2000; den Hartogh 2011a; den Hartogh 2011b;
MacKay 2015). Still others argue that consent is not necessary for the ethical removal

3 Whyte et al. (2012: 33—34) also suggest that mandated active choice policies would nudge people to
registerasorgandonors. Such policies do not present one with a default, butinstead ask them whether
they would like to be registered as an organ donor or not and require them to answer the question or
face a sanction, for example not receiving their driver’s license or identification card (Thaler/Sunstein
2008: 180). We suggest however that mandated active choice policies are not best characterized as
nudges. The justification for these policies is that they do not present people with a default option
and so do not influence their choices by engaging their status quo bias (MacKay/Robinson 2016: 6 fn
2). It’s possible that mandated active choice policies play upon other features of System1—e.g. a desire
to conform to the beliefs of others (Thaler/Sunstein 2008: 53—55) — but we are aware of no empirical
research that establishes this effect in this context. Also, even if mandated active choice policies do
nudge potential donorsin this way, the nudge is likely to be far less effective than the nudge employed
by opt-out policies. Mandated active choice policies, unlike opt-out policies, employ no default, which
we know has a strong effect on people’s decision-making in the context of organ donor registration
(MacKay/Robinson 2016: 7-8).
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of people’s organs (Gill 2004; Zambrano 2018). Our focus here, however, is whether it
is permissible for policymakers to nudge people to register as organ donors by taking
advantage of their status quo bias.*

A common objection to the use of nudges is that they are disrespectful of people’s
autonomy (Bovens 2008; Hausman/Welch 2010; Wilkinson 2013; White 2013; Guld-
borg/Jespersen 2013; Rebonato 2014). While nudges do not change people’s incentives
or limit their choices, critics argue that they do interfere with people’s decision-mak-
ing, namely the exercise of their rational capacities. Douglas MacKay and Alexandra
Robinson (2016) raise this objection against the use of nudges in the context of organ
donor registration policy. Following Jennifer Blumenthal-Barby (2012), they argue
that opt-out systems are a form of reason-bypassing nonargumentative influence — that
is, influence that bypasses or works around people’s rational capacities, often with-
out their knowledge (MacKay/Robinson 2016: 4). Opt-out systems employ this form of
influence since they use a default rule to influence people to register as donors.

MacKay and Robinson further argue that the use of a default rule in opt-out sys-
tems is disrespectful of people’s autonomy (2016: 6). People are autonomous if they
have the capacity to govern their lives on the basis of reasons; and people exercise their
autonomy by “deciding what to do with their bodies and minds on the basis of their val-
ues and preferences, and the reasons they take to be binding on them” (ibid.). The use of
a default rule is disrespectful of people’s autonomy, MacKay and Robinson claim, since
it involves working around rather than engaging with people’s rational capacities. To
respect people’s autonomy, they write, agents must recognize the value of people gov-
erning their lives based on their values and preferences. This involves “engaging peo-
ple’s rational capacities through rational persuasion, not (1) restricting their options or
(2) corrupting the deliberative processes by which they make decisions” (ibid.).

MacKay and Robinson do not conclude from this that it is wrong on balance for
policymakers to employ default rules to register donors, only that it is pro tanto wrong.
They also provide a framework for evaluating the degree of pro tanto wrongness of
opt-out systems and their principal alternatives: opt-in, mandated active choice (MAC),
and voluntary active choice (VAC) (ibid.: 10-11). MacKay (2017) refines this framework
in a later paper (see Table 1):

4 If opt-out systems cannot be said to secure people’s consent, one might argue that it is a mistake to
speak of organ ‘donation’ in the context of such systems. This is a good point; however, we will contin-
ue to the use the term ‘donation’ throughout this chapter since it is common practice to do so within
the existing literature, and the most plausible replacement term —‘procurement’—may confuse some
readers.



Nudging in Donation Policies

Coercion? | Reason-bypassing | Protanto | Value of Degree of Degree of
nonargumentative | wrong? Choice influence Wrongness
influence?

Opt-in No Yes Yes High Very low - Low - high
moderate

Opt-out No Yes Yes High Very low - Low - high
moderate

MAC Yes No Yes Verylow | High Low

VAC No Yes Yes High Very low - Low - mo-
low derate

Table 1: Evaluating Pro Tanto Wrongness

Each option’s degree of pro tanto wrongness, MacKay claims, is a function of the value
of the choice that is the target of the policy, and the degree to which the policy influ-
ences this choice. In cases where an opt-out system is expected to significantly influ-
ence this choice, MAC may be less pro tanto wrong since although it employs coercion,
it targets a very low-value choice — namely, people’s choice to state their preference
regarding the donation of their organs. More generally, MacKay and Robinson (2016)
conclude that the question of which system is, on balance, morally preferable depends
on each system’s degree of pro tanto wrongness, whether it secures people’s valid con-
sent to donation, and the number of donated organs it is likely to yield.

A number of scholars dispute MacKay and Robinson’s claim that opt-out systems
of organ donor registration are pro tanto wrong because they employ a default rule.
Responding directly to MacKay and Robinson, Cass R. Sunstein argues that opt-out
systems might infringe people’s autonomy because they do not secure people’s explicit
consent, but not because default rules “bypass people’s rational capacities” (2016: 1).
Instead, Sunstein argues, “default rules, taken as such, do not intrude on autonomy
even if they influence people without persuading them” (ibid.). Because human beings
have limited cognitive bandwidth to make choices, default rules, when they are care-
fully designed, promote people’s “freedom to focus on their most pressing concerns”
and improve their wellbeing (ibid.). Sunstein grants that it is wrong to use default
rules in cases where “what is necessary is an explicit indication of people’s values,
wishes, and tastes,” (2016: 2) not because default rules are a form of reason-bypass-
ing nonargumentative influence but rather because in these cases we need people’s
explicit consent. In response, MacKay (2017) grants that default rules may promote peo-
ple’s autonomy in the way Sunstein suggests, but he argues that this does not entail
that the use of such rules is respectful of people’s autonomy - i.e. doesn’t bypass or
corrupt their deliberative processes.

Daniel Kelly and Nicolae Morar (2016) raise a different objection against MacKay
and Robinson’s analysis, arguing that it depends on a conception of autonomy and
rationality that is too individualistic. Once we understand autonomy and rationality
as social and embedded, they suggest, we will cease to see the use of defaults in opt-out
systems as a corruption of people’s autonomous decision-making.

Andreas T. Schmidt (2019) develops this argument in a more systematic fashion,
arguing that not only is nudging compatible with treating people as rational agents,
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it also facilitates rational decision-making.” Schmidt first argues that objections
to nudging such as MacKay and Robinson’s, which focus on how nudges disrespect
people as autonomous and rational agents, presuppose what he calls “heroic rational-
ity” (ibid.: 518). According to this view, people make rational decisions by employing
System 2 — i.e. considering all of the relevant information, performing correct prob-
abilistic judgments, working through the various considerations in support of each
option, and choosing the option for which one has the strongest reasons (Schmidt 2019:
519-520).

Second, Schmidt argues that heroic rationality, as a normative ideal, is implausi-
ble, and defends an alternative theory of rationality: “ecological rationality” (ibid.: 520).
Following Jennifer Morton (2011), Schmidt argues that “a person’s decision is proce-
durally rational in an environment to the extent that, given her particular psychologi-
cal make-up, the decision-making procedures she uses allow her to reliably achieve her
ends in this type of environment” (2019: 521). While heroic rationality locates rational-
ity in System 2, ecological rationality counts certain System 1 decision-making proce-
dures as rational when they reliably further an agent’s ends (ibid.: 522-523).

Third, Schmidt argues that even though nudges act on System 1, their use by pol-
icymakers does not necessarily treat people as irrational because System 1 processes
might count as rational in certain environments (ibid.: 526—527). Schmidt argues fur-
ther that nudges may even support rational decision-making since governments can
adjust people’s choice environments to better fit both the decision-making procedures
they use as well as their psychological make-up, thus improving their procedural ratio-
nality (ibid.: 528). For example, given people’s status quo bias, Schmidt argues, gov-
ernments can improve people’s procedural rationality by setting defaults that better
align with their ends (ibid.: 529-530). In a jurisdiction where people prefer to be organ
donors, governments can improve people’s abilities to satisfy this preference by imple-
menting an opt-out system.

To summarize, MacKay and Robinson argue that opt-out systems are pro tanto
wrong because they nudge people to register to donate and therefore engage in rea-
son-bypassing nonargumentative influence. By contrast, Sunstein and Schmidt hold
that policymakers’ use of defaults in the context of organ donor registration can in
fact support people’s rational decision-making. Future work is necessary to resolve
this conflict. In particular, one interesting question requiring further exploration
is whether, following Schmidt, policies that aim to minimize the effect of cognitive
biases on people’s decision-making - e.g. active choice frames — are more respectful
of people’s autonomy than policies that employ nudges that improve people’s ability to
realize their ends. Implementing an opt-out system may improve people’s procedural
rationality — compared to an opt-in system — in jurisdictions where most people prefer
to be organ donors. But is it correct to say that an opt-out system is more respectful of
people’s autonomy than an active choice system which aims to minimize the effect of
status quo bias on people’s decisions?

5 Bart Engelen (2019), Neil Levy (2019), and Timothy Houk (2019) have similarly argued that nudges
should not be understood as bypassing people’s rational capacities.
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2.2 Organ Donor Registration and Nudge Statements

There are other features of System 1 that are important for the design of organ donor
registration policy. First, people tend to be loss averse, meaning that they are more
likely to value a good they possess than one they do not. In other words, people attach
greater weight to losses than to equivalent gains (Thaler/Sunstein 2008:33-34). Second,
people are more likely to respond to appeals or warnings that engage their emotions
— a central feature of System 1. Finally, although no Econ would feel obliged to recipro-
cate or give back upon receiving a gift, Humans do. People can therefore be nudged to
act in pro-social ways — e.g. giving to charity — if they are provided with a small gift
(Behavioral Insights Team 2013a).

In two recent experiments, scholars found that people can be nudged to register as
organ donors if exposed to statements that play upon these features of System 1. The
U.K. Government’s Behavioral Insights Team (2013b) conducted a randomized con-
trolled trial in which they evaluated the effect on donor registration rates of including
different messages on a high traffic government webpage that encourages people to
join the National Health Service Organ Donor Register. The most successful messages
were those that employed a loss frame and that appealed to people’s sense of reciproc-
ity (ibid.: 7). The Ontario Ministry of Health and Long Term Care and its partners con-
ducted a similar randomized controlled trial evaluating the effectiveness of placing
different ‘nudge statements’ at the top of the organ donor registration form (Govern-
ment of Ontario 2019). Investigators found that the use of nudge statements respec-
tively appealing to reciprocity and to people’s emotions each increased the likelihood
of people registering by 2.1 times (ibid.).

To our knowledge, no one has directly addressed the ethical issues regarding the
use of these nudge statements to increase organ donor registration. However, scholars
have addressed the ethics of such statements in other contexts.

Consider the use of a ‘loss frame’ to nudge people to register as donors. Because
people tend to be loss averse, they may be more responsive to loss frames’ compared
to ‘gain frames’ that provide people with exactly the same information. To take the
above example, it may be that people provided with the statement, ‘three people die
every day because there are not enough organ donors,’ would be more likely to register
as organ donors than people provided with the statement, ‘three lives could be saved if

6 To explain the effectiveness of the loss frame, the U.K. Behavioral Insights Team (2013b: 5) appeals
to loss aversion. However, the study’s authors do not cite any evidence showing that people are loss
averse notonly with respect to their own wellbeing but also the wellbeing of others. It’s possible there-
fore that loss aversion is not the driver of the effectiveness of the loss frame. An alternative explana-
tion is that loss frames may better highlight gaps between people’s intentions and actions because
there is evidence that people can be spurred to action if differences between their intentions and
actions are identified (Freijy/Kothe 2013). In addition, there is also good evidence showing that loss-
framed messages in the context of organ donor registration can increase psychological reactance and
so decrease people’s intent to register (Reinhart et al. 2007). More research is therefore needed to de-
termine whether loss frames can indeed be relied upon to increase donor registration rates, and if so,
which psychological mechanism is responsible for this effect. Thanks to an anonymous reviewer for a
helpful discussion of this issue.

n
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there were enough organ donors.” Supposing this is true, is there anything wrong with
using the former frame?®

Consider first that MacKay and Robinson’s objection to the use of defaults is rel-
evant here. Employing a loss frame rather than a gain frame is also a form of rea-
son-bypassing nonargumentative influence and is therefore arguably disrespectful
of people’s autonomy. However, scholars have argued that the use of framing effects
to nudge people’s choices is not problematic in similar contexts. For example, with
respect to the clinical context, Gorin et al. (2017: 34-35), Cohen (2013), and Blumen-
thal-Barby et al. (2013) argue that nudges are permissible when (1) they are unavoidable,
and (2) their direction is justifiable — for example, if they help patients to satisfy their
deeply-held preferences or, where such preferences are lacking, to realize their best
interests. In the context of registering organ donors, this position would imply that
policymakers should employ the loss frame since (1) the information must be framed in
some way, and (2) more people wish to register as organ donors than not.

In response to this line of argument, Sgren Holm argues that while nudging may
be inevitable — e.g. it is necessary to frame information in some way - it may be pos-
sible in certain contexts to minimize the impact of such nudges, either by designing
choice situations to trigger System 2 or by designing “choice situations so that the
nudges present in them cancel each other out” (Holm 2017: 39; cp. Miller/Gelinas 2013;
cp. Chwang 2016; cp. Gelfand 2016; cp. Wilkinson 2017). Just as MacKay and Robinson
argue that the use of an active choice policy rather than an opt-out policy is a way to
avoid taking advantage of people’s status quo bias, so too there may be ways for policy-
makers to provide people with information that minimizes the effect of nudges.

What about nudge statements that appeal to people’s emotions or sense of reci-
procity?

“If you need a transplant, would you have one? If so, please help save lives and register
today.”

“How would you feel if you or someone you love needed a transplant and couldn’t get
one? Please help save lives and register today” (Government of Ontario 2019).

Consider the latter nudge statement. Using Blumenthal-Barby’s (2012) terminology,
this statement would seem to employ reason-countering nonargumentative influence
since it plays upon people’s emotions. One might argue therefore that is objectionable.
However, as Joshua Hobbs (2017: 41) argues regarding the use of similar types of nudge
statements to facilitate charitable giving, emotion plays an important role in moral
deliberation. Therefore, such nudge statements should not necessarily be understood
as forms of reason-countering nonargumentative influence. Indeed, it seems reason-

7 Note that this is not what the U.K. study did. The various ‘nudge statements’ were compared against
each otherand a control of no statement (Behavioral Insights Team 2013b).

8 One additional potential problem with the phrasing of this statement — separate from the question
of framing —is that it implies that three people die every day because of the actions of potential do-
nors, not (primarily) because of illness. One might argue that this phrasing is somewhat manipulative.
Thanks to an anonymous reviewer for identifying this potential problem.
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able to think that the above statement need not be understood as a nudge at all but
rather as a moral argument — presented in brief — with the following structure:

1. Ifyou or aloved one needed an organ, you would want others to register as organ
donors.

2. You should treat others as you would want them to treat you.

3. So, you should register as an organ donor.’

Once we reconstruct the statement in this way, it need not be understood as a nudge
but rather as an act of rational persuasion, thus raising no problems regarding respect
for autonomy. Indeed, we can also run the same analysis on the above statement in
terms of its appeal to people’s sense of reciprocity. In our view, more work is necessary
to draw a boundary between moral argumentation and nudging. The latter, after all,
certainly makes use of System 1 processes such as people’s emotions and sense of rec-
iprocity.

To sum up our discussion thus far, some scholars argue that the use of nudges to
influence people to register as organ donors is pro tanto wrong when these nudges fail
to engage people’s rational capacities. The principal examples of such nudges include
opt-out donor registration systems and the use of nudge statements that employ loss
frames. With respect to opt-out donor registration systems, some respond that such
systems promote people’s autonomy by giving them the freedom to focus on their
most pressing concerns, or that people’s reliance on status quo bias is in fact rational,
provided rationality is understood as ecological rationality. With respect to the use of
loss frames in nudge statements, some respond that framing is inevitable and justi-
fiable provided it leads people to make choices that align with their preferences. We
have also seen that not all ‘nudge statements’ are normatively problematic. Some such
statements can be reconstructed as moral arguments in brief, and so it is not clear that
they are best understood as nudges in the first place.

Finally, it is important to note that even if the critics of nudges are right that it
is pro tanto wrong to employ nudges to increase organ donor registration, this does
not mean that policymakers should not use them. There may be competing consider-
ations that render the use of nudges on balance permissible, even if it is the case that
people have a moral right to determine what happens to their organs after they die.
First, some scholars argue that people have a duty to register as organ donors, appeal-
ing either to notions of fairness (Steinberg 2004) or to the duty to easy rescue (Hester
2006; Fabre 2006: 72—-97; Snyder 2009; Saunders 2010). If this view is right,' one might
argue that although nudges are pro tanto wrong, they prevent people from commit-
ting a second wrong, namely failing to register as an organ donor, and so may be on
balance justifiable for that reason (Blumenthal-Barby/Opel 2018).

Second, as MacKay and Robinson (2016) and Gelinas (2016) argue, if the use of
nudges is expected to significantly increase the number of donated organs available
for transplantation, the gains to people’s wellbeing may be great enough to outweigh
the pro tanto wrong in question. Importantly, these two competing considerations
may work together to justify the use of nudges if (1) people have a duty to register

9 Steinberg (2004) offers a more systematic development of this argument.

10 Forresponses to these arguments, see Ben Almassi (2014).
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as organ donors, and (2) such registration will significantly increase the number of
donated organs (Navin 2017).

3. Nudging and Next-of-Kin Clinical Decisions

In the effort to increase organ donation, next-of-kin decision-making at the end of life
is another potential target for nudges. Many jurisdictions offer family members a de
facto or de jure veto over organ donation. In the U.S., despite first-person authoriza-
tion laws, a recent survey of all 58 organ procurement organizations found that 20 per
cent would not proceed without the consent of the family (Chon et al. 2014). Limited
international data show that an estimated 34—38 per cent of families refuse donation
under both opt-in and opt-out systems (Rosenblum et al. 2012). Family members can
thus pose an obstacle to donation, and, in some cases, may choose to frustrate the
prior preferences of the decedent.

Organ donation requestors may wish to nudge family members to make one deci-
sion rather than another, relying on many features of System 1, including status quo
bias and loss aversion. This type of case is different from that of registering organ
donors, since the target of the nudge is not the potential donor but rather the potential
donor’s family members. For example, Sheldon Zink and Stacey Wertlieb suggest that
rather than adopting a “value-neutral approach” (2006: 130) in which families are pro-
vided with information regarding donation in an unbiased manner, requestors should
adopt a “presumptive approach” (ibid.) by presenting donation as the default option.
With respect to the request for authorization in particular, Zink and Wertlieb (2006:
135) contrast the standard and presumptive approaches in the following way:

Standard Presumptive

The request Would you like me to give you some | If you do not have any more questi-
time before you make your final ons, | will now guide you through this
decision? process.

Table 2: Securing Familial Authorization (adapted from Zink and Wertlieb 2006)

Scholars disagree both about whether it is permissible to nudge family members
and about what the goal of the nudge ought to be. First, Sharif and Moorlock (2018)
argue that it is permissible to nudge family members in order to bring their decisions
in alignment with the decedent’s prior wishes. Accepting the premises that (1) people
have a duty to donate their organs, and (2) people have a right to determine what hap-
pens to their organs after they die, Sharif and Moorlock present the following argu-
ment in support of the use of nudges:

“a) If a person wants, or would want, to do the right thing, and (b) it is important to
respect that person’s wishes in a given context, (¢) it is prima facie ethically permissible
to remove barriers to that person doing the right thing in the given context. (d) Donat-
ing organs is the morally right thing to do, so (e) it is therefore prima facie ethically per-
missible to remove barriers to organ donation.” (2018: 157)
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They therefore conclude that it is permissible to use nudges to remove barriers to dona-
tion, including the objections of family members.

Sharif and Moorlock (2018) recognize that nudging is a form of nonrational influ-
ence and so disrespectful of people’s autonomy, but they argue that it is justifiable
because it both benefits potential recipients and fulfills the decedent’s prior prefer-
ence to donate. Importantly, recognizing that people have a right to determine what
happens to their organs after they die, Sharif and Moorlock (2018) argue that family
members should not be nudged to authorize donation in cases where donation would
compromise the decedent’s prior wishes.

Other scholars reject Sharif and Moorlock’s position, suggesting that family
members should be nudged to authorize donation with the goal of benefiting recip-
ients. Zink and Wertlieb (2006: 130) argue that requestors should adopt a presump-
tive approach to all families on the grounds that requestors have a responsibility to be
advocates of donation, and that organ donation is the morally right thing to do. In con-
trast to Sharif and Moorlock, Zink and Wertlieb (2006) hold that the goal of the nudge
is not to fulfill the preferences of the decedent but rather to benefit potential recipients.

A number of scholars are critical of this position, however. Some reject it on the
grounds that people have a right to determine what happens to their organs after they
die and therefore their preferences should take priority over benefits to recipients
(Sharif/Moorlock 2018). Others argue that the presumptive approach is potentially
manipulative and so may lead family members to make decisions that are not fully
autonomous or in the best interests of family members and patients (Rippon 2012;
Troug 2012). Nevertheless, if nudging family members is expected to significantly
increase the supply of donated organs, one might argue that societal benefits outweigh
the pro tanto wrongness of nudging family members (MacKay/Robinson 2016). There-
fore, it may be justifiable to use pro-donation nudges even when the explicit motiva-
tion is societal benefit rather than aligning outcomes with decedent’s preferences.

A third possibility, which is deserving of future research, is whether it is permis-
sible to use nudges to help family members make the ‘best’ decision for both the fam-
ily and patient, where this may involve donation under some circumstances and no
donation under others. Thaler and Sunstein (2008) understand nudges as a way to
help decision-makers make good decisions under sub-optimal conditions. Given that
more family members regret refusals than authorizations, interventions that increase
donation authorization may promote the realization of stable, considered preferences
for many family members (Rodrigue et al. 2008). There may be some set of nudges
requestors could use to aid family members in making the best decision for themselves
and the patient under challenging end-of-life circumstances.

4,  Conclusion

Our aim in this chapter has been to provide an overview of the ethical dimensions
of the use of nudges in organ donation policy. We first explored the use of nudges to
increase organ donor registration before turning to the use of nudges to influence the
decision-making of family members in cases where they are asked to authorize the use
of their loved one’s organs.
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We conclude by highlighting a number of ethical questions regarding the use
of nudges in donation policy that require further research. First, regarding the use
of opt-out systems of donor registration, more work is needed to determine if such
systems should be understood as fully respectful of people’s autonomy, following
Schmidt’s conception of ecological rationality, or whether systems that employ active
choice frames — e.g. mandated active choice — are superior in this respect because they
aim to minimize the effect of bias on people’s decision-making. Second, should state-
ments that can be understood to offer moral arguments in brief be considered nudges,
even though they appeal to aspects of System 1? Third, nudges frequently support bet-
ter choices for people who hold majority views but not those who hold minority views.
Additional consideration is needed regarding how nudges can both reduce mistakes
for the majority while also respecting the autonomy of people whose stable, considered
preferences are minority views — i.e. those who prefer not to donate their organs.

Finally, evenifitisin principle permissible to nudge potential donors and/or family
members to increase donation rates, there are a number of further ethical issues pol-
icymakers must consider before implementing such a system. A number of scholars
have argued that because, as Luc Bovens puts it, the features of System 1 exploited
by nudges “work better in the dark,” (2009: 209) policies that employ nudges must be
implemented with transparency and accountability (Thaler/Sunstein 2008: 244—245;
Bovens 2009; Farrell 2015). In addition, even if governments and organ procurement
organizations implement nudges in a transparent way, there is always the difficult
question of whether the use of nudges may undermine public trust in the organ trans-
plantation and broader health care system. Although there is widespread scholarly
agreement on the need for transparency and the potential detriment to public trust,
further work is necessary to determine exactly how the principles of transparency and
accountability should be understood in this context.
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