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Abstract

     Corporate governance is developing rapidly in many countries across the world. In this article, the existing state of corporate governance in Jordan is examined. Jordan does not have a corporate governance code per se. The article reveals that overall Jordan has in place some of the features of corporate governance best practice, but that there remains further progress to be made in areas such as independence of directors, compensation, and correlation between shareholding and entitlement to seats on the board. The article recommends legal reforms in order to enhance corporate governance in Jordan.
I. Introduction
       The generally accepted definition of the phrase “corporate governance” comes from the seminal Report of the Committee on the Financial Aspects of Corporate Governance (the Cadbury Report).
 The Cadbury Report defines corporate governance as the system by which companies are directed and controlled.
 In other words, corporate governance is about the governance of corporations. At its most basic, corporate governance deals with the relationships among the board, management and investors with respect to the control of corporations. 
       The development of corporate governance standards was influenced and fostered by globalization.
 Globalization has had a long history of affecting the development of the corporation. For example, the development of chartered companies in the sixteenth and seventeenth centuries arose out of increased trade.

       Corporate governance issues can be viewed as a trade-like issue. Trade increases competition, which has the effect of breaking down local barriers resulting in increased competition in the products market. Open competition directly affects the performance of a country’s firms, raising the issue of whether a particular corporate governance model is a factor in a firm’s performance. In addition, competition for capital means that corporations seeking capital need to provide good governance practices.
 Indeed, investors demand good governance practices as a condition of investment.
 Therefore, higher corporate governance standards in Jordan may provide a means of enhancing its competitiveness.
       While the U.S. had its headline-grabbing corporate scandals involving companies such as Enron and World Com,
 Jordan also experienced its share of corporate troubles affecting not only large entities such as Petra Bank,
 but also some smaller companies.
 Over the years, there have been charges that companies hide information, have poor internal controls, and have negligent and incompetent boards of directors. In some instances there have been claims of fraud on the part of directors and auditors.
 All of which have underscored the need for higher corporate governance standards.
       This paper will examine Jordan’s current position on corporate governance of publicly-traded companies. The paper will comment on the role of the board of directors, conflicts of interest and related party transactions, liability of directors. This paper concludes with comments on the current status of corporate governance in Jordan and provides suggestions that might be considered as Jordan considers amendments to Companies Law or implementing regulations in order to improve corporate governance further.
II. Background
       The origins of Jordan company law can be traced back to approximately 1929. The Jordanian Company Law of 1929 was modeled after British Companies Act. After World War II, French influence on Jordanian corporate law displaced the British influence.

       In the 1950s, partnerships were the dominant form of commercial enterprise. In 1964, with the promulgation of the Companies Law, a legal mechanism existed for the creation and operation of joint ventures, public shareholding companies, and limited liability companies. Twenty-five years after the Companies Law was promulgated a new law was enacted in 1989. The Companies Law of 1989 added new provisions related to formation, management, and liquidation of companies. The Companies Law of 1989 was further amended in 1997. The current Companies Law of 1997 includes provisions related to consolidation and foreign companies operating in Jordan.
     
       Following the establishment of the Amman Stock Exchange (ASE) in 1999, the government of Jordan encouraged local companies to expand and issue securities to the public. A large number of companies are family-owned with some public float or otherwise closely-held with a small minimum investor float.
 The owners of these companies had been reluctant to take their companies public for fear of diluting the controlling family’s stake. The Companies Law offered protections to their ownership rights. A company could go public and be listed on the ASE while the founding shareholders maintained seventy-five percent of the shares.
 These policies provided incentives for the dispersal of corporate ownership, thus encouraging current controllers to maintain control at lower levels of ownership concentration.
 

       The publicly held corporations now play important role in the Jordanian economy. Publicly held corporations can be viewed in purely economic terms as a means by which capital is raised from a large number of public savers and used by businesses. There are publicly traded corporations in which there is a control group. They range from traditional family owned businesses like the major banks (Arab Bank) to industrial companies (Kawther Investment and International Textile Manufacturing) where control remains in the original owners. The government of Jordan owned some companies. Institutional investors do not have great influence. However, the Social Security Corporation (pension fund) and Jordan Investment Corporation, in particular, hold a large percentage of shareholding.

       There are ninety-eight companies, dominated by banks and insurance companies, listed on ASE.
 In 2017, market capitalization rose to a high of just over $14.2 billion tempting new investors to enter the market to take advantage of the riches to be acquired through share ownership.
 In 2016 the market dropped precipitously and while stabilized, it has yet to regain its former highs.
 Some companies declared bankruptcy and were de-listed from ASE. There are many factors that contributed to the troubles in the capital market. These factors include easy credit for investors and questionable practices of company founders. A stronger system of corporate governance likely would have protected the market from some of the troubles. The Companies Law should be rewritten to assure adequate internal controls, provide greater protection for all stakeholders of a company, emphasizes the vital importance of the role of auditors, and promote independence of the board of directors and clarify its responsibilities.       
III. Inside Trading and Self-dealing
       The Companies Law of 1997 prevents and punishes insider trading.
 The chairmen of the board of directors, any member of the board of directors, general manager, and employees are prohibited from trading on the basis of insider information or to reveal it to others with the aim of manipulating the price.
  Any transaction based on insider information is considered void and the insider is liable for fines and damages.
 
       The Jordan Securities Commission (JSC) plays an important role in monitoring insider trading activities. The JSC monitors insider transaction electronically by matching transactions with its database of insiders. In 2004, the JSC discovered one violation of inside trading rules.
 However, the reaction to insider trading has not been as strong. Though insider trading has been considered a punishable criminal offense, prosecutions and punishments have occurred rarely, if ever. In fact, thus far, Jordan did not impose a penalty of imprisonment for such an offense. In Jordan, corporate insiders should face hefty fines and prison sentences for trading securities on the basis of inside information because such practices take unfair advantage of stockholders.
       Related-party transactions such as transaction between directors, general manager, and the company are prohibited.
 For example, loans made to directors are prohibited. The law requires disclosure by the company of loans made to related parties e.g. parent companies, subsidiaries, directors, employees, or the company or related companies.
 
 However, the definition of related-party transaction is unclear.
 Indeed, family members of directors are excluded from prohibition of related-party transaction. Moreover, related- party transactions should not be prohibited by law. Rather, the law should require adequate disclosure and approval processes. For example, the law could require that related-party transactions be approved by an issuer’s audit committee or comparable body.
IV. Corporate Boards in Jordan
 A. Size and Composition
    Companies in Jordan have single-tier boards.
 Boards consist of odd numbers of members with a minimum of three and maximum of thirteen.
 Shareholders who own minimum amount of shares as specified in the company’s articles of association are given the opportunity to sit on the board of directors of the company, unless disqualified by virtue of being convicted of an offense involving moral turpitude. Representatives of the Jordanian government when the government is a shareholder can be eligible for membership in the board of directors.
 Corporate bodies represented by natural persons may serve as directors thus raising the issue how to allocate liability.
 The Companies Law of 1997 did clarify this issue.
   
B. Qualifications of Board of Directors
       In Jordan, the primary qualification for board membership according to the Companies Law of 1997 is share ownership.
 Besides ownership of a minimum number of shares, there are no other requirements for nomination for membership in the board of directors. For example, there are no qualification requirements such as minimum age (e.g. thirty years old), minimum years of experience (e.g. five years), or a demonstrated ability to contribute to the company. The Companies Law of 1997 does not provide great detail with respect to qualifications of boards of directors. The law does not require board members to meet at least one of the following characteristics: the ability to motivate people, contribute strategic insight, expertise in accounting and corporate finance, and the ability to perform during periods of crises.
       Usually, the roles of the chief executive officer or general manager and chairman of Jordanian companies are combined. The board of directors and management are dominated by controlling families.
 Jordan should strive for more board independence by introducing the requirement that two non-shareholders for example must be included in a company’s board of directors. To be considered independent, a board must consist of a majority of non-executive directors and the roles of the general manager and chairman may not be combined.
 
C. Responsibilities of the Board of Directors
       The Jordanian Companies Law fails to state “duty of care” as the basic obligation of directors. However, the closest to a “duty of care” can be found in the Jordanian agency law.
 After all, the foundation of the duty of care lies in basic agency or trust law. A legal obligation like the duty of care is useful in because the corporate form involves a delegation of responsibility to those who manage property that they do not own. Thus, a director is expected to act as a prudent, diligent and active person would in similar circumstances (that is, as a corporate director would act), and that he cannot use lack of experience or knowledge as an excuse. 
       Throughout the 1970s and 1980s, it was common for company heads to hold many positions. Companies spun off subsidiaries, many of which continued to be family-held enterprises. Family-held enterprises designated relatives or other proxies to represent their interests on many boards. The number of cross- or interlocking boards meant that fertile ground existed for conflicts of interest. Now, Jordan Companies Law imposes upon managers and directors a duty of loyalty and regulates their conflicts of interest. A conflict of interest could arise from service on the boards of many companies, but this is addressed through the disclosure of the board members’ other positions. As a general matter, the Jordanian Companies Law limits the number of comparable positions that an officer or director may occupy, although the limitations are not particularly restrictive. No individual can be a member of more than five boards of directors of public shareholding companies in Jordan or a chairman of the board of more than three companies.
 However, the Companies Law should be amended to reduce the limit on the number of cross-board memberships from five to four or three and the number of cross-chairmanships of boards of directors from three to two.
       The Companies Law of 1997 sets forth the basic authority of the board of directors, which is, in essence, to perform all acts required for the management of the company and prepare the company’s balance sheet and a profit and loss statement.
 The board adopts a system of proper internal controls to ensure compliance with applicable laws and regulations.
 The board of directors of a company must also prepare an annual report approved by the chairman of the board of directors and the general manager.
 
       The board selects the general manager and other key executives and specifies their roles, responsibilities and power.
 The board also evaluates the functions of the general manager and key employees. Finally, in the annual report, the board reports on the status of the company.
       Minimum information must be made available to the board of directors to enable it to perform its responsibilities. The Companies Law of 1997 does not list in detail the minimum information needed. This information should include financial information such as budgets and quarterly reports, information on personnel matters, such as recruitment, resignations, removal and remuneration of key executives, information on serious accidents, pollution problems, possible product liability claims of a substantial nature, substantial payments for intellectual property or goodwill, and details of any foreign exchange exposure and steps taken to hedge the risks.
       The Companies Law should clearly set forth powers and responsibilities of the board and a comprehensive system delegating power throughout the various levels of management, executive committee, subcommittees of the board and the full board. Moreover, the Companies Law should clarify the division of powers between management and the board. Currently, there is confusion over the respective roles and responsibilities of the board and management.
D. Remuneration
       The Companies Law sets a ceiling for remuneration. The Companies Law requires that there shall be a “detailed” disclosure of remuneration, salaries or charges of directors.
 Board of directors’ remuneration may not exceed ten percent of the company’s net annual profit, after deducting legal and optional reserves, up to a maximum of Jordanian Dinar 5,000 (equivalent of US $7,055).
 Thus, remuneration is fixed by law and cannot be modified in the company’s articles of association. 
       The Companies Law should eliminate the cap on remuneration and benefits of board members, but requires remuneration and benefits of board members be approved by the shareholders at the general meeting and prohibits any other payments.
 The Companies Law should be amended so as to require a company to develop a transparent and credible policy for determination of remuneration of directors and key executives. How much is the board is paid may be unimportant, but how it is paid is more important. Performance-related elements should form a significant portion of the total remuneration package of the chief executive officer, executive directors and key executives.
 If remuneration is performance-based, the company must disclose how the performance is measured and the method of calculation. 
       The company required by law to disclose information on the compensation of board members and key executives. The report containing compensation and benefits of company directors, list of directors, and duration of board membership must be placed at the company headquarters for inspection three days prior to the general assembly meeting.
 However, in practice, companies in Jordan disclose the aggregate compensation for members of the board of directors. Aggregate figures are far less revealing. With segmented figures, it is much easier for a shareholder to detect each of director’s compensation as there is a breakdown of compensation into separate lines.  
       There are several disclosure gaps in the Companies Law of 1997. For example, the Companies Law of 1997 does not require disclosing the employment history of individual board members and key executives. There is no requirement to disclose key issues relevant to employees and stakeholders that may materially affect the performance of the company such as management/employee relations and relations with creditors, suppliers and local communities.
E. Liability, Defenses, and Enforcement
       The Companies Law sets forth directors’ liability. The directors and officers must compensate the company, its shareholders, and third parties for any losses caused to them by any breach or failure to comply with the provisions of the law or by any fraud or negligence in the performance of their duties.
 If more than one director is liable, each director may be held jointly or severally liable for damages.
 The Companies Law prohibits a director or officer from improperly using information obtained because of his position to gain an advantage for himself or another person.
 Directors are liable for the damages caused by any fraud or negligence in the performance of their duties.
 
       In the event the company enters into the insolvency process, and if the receiver or liquidator forms the opinion that a director has, among other acts, breached any duty owed to the company, then a motion may be made to the court to require the director to make any contributions to the company’s assets that the court thinks proper in the circumstances.
 Penalties such as a caution or warning are not available. However, criminal penalties are provided for breach. A director may be held criminally liable and subject to a fine of Jordanian Dinar 1000 to Jordanian Dinar 10000 ($ 26 to $ 13,000) and one to three years in jail.

       The Companies Law contains an interesting provision where the general assembly can discharge the board from liability.
 The Companies Law should not permit the general assembly to discharge the board from this liability because once the board is liable then it is liable, unless defenses are raised against liability.   
       The Companies Law has not yet elaborated on the defenses available for directors against liability. The Companies Law should provide more guidance and protection to directors. For example, a director may use as a defense against any claim made evidence that he took all “reasonable” steps in the circumstances. The business-judgment rule could also be introduced to protect board from being held liable for good faith business decisions.
 The business-judgment rule shields directors from liability for harmful company transactions if transactions were made in good faith and with due care.   

       Although the Companies Law institutes many provisions on liability, it is not evident from the text of the law how and to what extent the government plans to enforce the liability provisions. In Jordan, lawsuits against directors are rare. Jordan must show that it will prosecute board members in egregious cases.  
Conclusions
       Issues of corporate governance are now found on the agenda in Jordan and changes may be in the offing. Indeed, the very term “corporate governance” has entered the Jordanian corporate lexicon. Corporate governance is also frequently the subject of articles in the popular press in Jordan.
       Although the Companies Law of 1997 incorporates important measures, there are weaknesses in the corporate governance system in areas such as independent directors and compensation. Jordan should implement a model corporate governance system for its capital market. The model corporate governance system can be drawn from best practices from around the world but adapted to the local Jordanian market. In the alternative, Jordan could enact Code of Corporate Governance that pulls many existing corporate governance standards together in one place. 
       The Companies Law should omit the requirement that substantial shareholders are entitled to seats on the board of directors. The likely result of this requirement is boards of directors manned by unqualified individuals and the inability of a company to achieve an independent board. In addition, Jordan law must detail duties, responsibilities, and functions of board of directors. A training program for board members must be implemented to give an understanding of their roles and duties. As corporate governance standards are improved and directors are held to higher standards, it is important that the Companies Law incorporates a business judgment rule and provides guidance concerning when reliance on information and advice would be considered to be reasonable.
       There are many agencies responsible directly or indirectly for the regulation of corporate governance in Jordan. The Companies Law is within the domain of the Ministry of Industry and Trade and Supply while the Securities Law is within the domain of the Jordanian Ministry of Finance. Amman Stock Exchange requires that the companies whose stock is traded on the exchange comply with certain listing requirements, many of which directly address issues of corporate governance. The accounting rulemaking bodies in Jordan also focus on implementing corporate governance standards. Bureaucratic turf issues like these may complicate corporate governance reform efforts in Jordan. 
       Jordan should seek to promote a culture of compliance, transparency and accountability without restraining business initiative. Jordan must also have the will and the proper means to enforce existing laws and regulations, otherwise there is little reason to adopt more, even arguably better, corporate governance regulations. Jordan must demonstrate that it will prosecute board members in egregious cases. Moreover, Jordanian companies need to know that effective corporate governance is an important element of a successful business and can be an invaluable asset for companies seeking external financing. There must be change in mindset. 
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