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I


Before Blackstone, and in the absence (by and large) of extensive law courses or modern textbooks, aspiring lawyers in England struggled to learn their law through recondite texts such as Coke’s Institutes, while the public as a whole was left to glean what they knew of the law from other sources, such as books of history. (English law is, after all, by nature an historical entity.) Hume’s History of England was hugely popular during his lifetime and afterwards, and Hume takes as a central concern the development of law in Britain. It is therefore not outlandish to suggest that at least a generation of Britons gained a significant portion of their knowledge of English law from Hume – and, as the History of England remained influential for decades, it may also be conjectured that Hume’s views on the law continued to shape later opinion in subtle but profound ways. Thus, it should be a matter of keen interest to legal historians just what his views on English law were, not just in the History but in his almost equally popular books of essays. In addition, I believe that an examination of Hume’s views provides important insight to his political philosophy a whole. Yet the topic has been comparatively neglected in Hume scholarship – as well as, I believe, misunderstood.


In the rare cases where Hume’s work has been considered in relation to the common law, scholars have read his account of law and justice as naturally supportive of the views of England’s common lawyers. (I use this term in its now-conventional sense, to denote those who subscribe to and promote what was at the time the orthodox view of the common law.) Postema calls Hume’s theory of justice “a sophisticated generalization of Common Law conventionalism.” (Postema 1986: 117; cf 132-133.) Whelan says, somewhat more tentatively, that Hume “has close affinities to the ‘long tradition of sceptical and conservative empiricism in English social thought’ that is sometimes associated with the pervasive influence of common law and the comparatively high degree of continuity in traditional institutions and modes of thought in England.” (Whelan 1985: 31. The quote is from Pocock 1973: 215.) It is not hard to see why such a reading might emerge. The common lawyers are deeply conservative in their view of social institutions, emphasizing, as Hume does, the need for stability and slow evolution through time. Also, their emphasis on custom seems to fit easily with Hume’s broader philosophy, which makes custom the principle source of our beliefs about the world. Finally, Hume’s distinction between natural and artificial virtues has, at the very least, a verbal kinship with Coke’s distinction between natural and artificial reason.

Yet there are equally apparent reasons to be cautious about such an assimilation. Pocock emphasises that what he calls the ‘common law mind’ provided the philosophical underpinning for England’s various Whig factions, who fought to limit the authority of the crown, and he observes that it was intimately bound up with the Whiggish belief in an original contract. (Pocock 1986: 52.) Hume makes no secret of his rejection of the philosophical version of the original contract, which describes the purported origins of civil government, a doctrine he associates with the Whigs of his day. (Hume 1777, 1985: 486.) Indeed, he made it a general rule to avoid falling victim to what he called “the plaguy Prejudices of Whiggism.” (Hume 1932: 1.379.)
 


A careful examination of Hume’s views on the common law has not been carried out. I propose, by means of such an examination, to show that Hume rejects key tenets held by the common lawyers. While he is sympathetic to the value they place on liberty, and on careful evolution and slow adaptation in the development of the law, he dissents from the prevalent common law account of how England’s laws originated. Beneath this factual dispute lies a deeper, philosophical one. Hume’s account of English law implies a rejection of the common law belief in history and custom as the ultimate source of the law’s authority. I will argue that Hume is, however, equally keen to avoid endorsing the views of absolutist writers such as Hobbes and Filmer, who trace the source of the law’s authority to the will of some sovereign.

 Hume’s writings on the law suggest that he thinks both camps misguided in the emphasis they place on the origins of the law. For Hume, it is the nature and functioning of a country’s legal system, not the provenance of that system – be it either in the will of an individual or in the customs of the realm – that provides the foundation of its authority. Hume provides a startling redefinition of a favourite Whig slogan, the call for a government ‘of laws, not men’. Hume judges government by its ability to fulfill the basic purpose for which civil society was founded – to protect property in a reliable and equitable way – and considers any government that does this to be a government of laws, regardless how those laws originated. He takes positions on the role of equity in the law, on artificial reason and the esoteric nature of the law, and on the role of judges in the legal system, that are all consistent with his basic commitments, but at odds with those of the common lawyers.

 
While such an interpretation of Hume’s relationship to common law represents a departure from past readings, it nevertheless fits easily with, and supports, a widely-influential interpretation of his political philosophy as a whole. In his book Hume’s Philosophical Politics, Duncan Forbes argues that Hume seeks to replace the ‘vulgar Whiggism’ of his predecessors with a new ‘scientific Whiggism’ that tries to replace the factional prejudices that have influenced the study of society with a new, more impartial methodology. (Forbes 1975: 142-3, 153ff. For further discussion of scientific Whiggism in the Scottish Enlightenment, see Forbes 1954: 643-670.) In line with this interpretation, I believe that Hume’s treatment of the common law reveals a desire to see the establishment of a new, non-partisan and “scientific” approach in the field of jurisprudence.

II


Hume was certainly aware of the principal figures in shaping, and opposing, what Pocock calls “the common law mind.” He cites nearly all of them – Coke, Hale, Selden, and (on the other side) Spelman and Brady – as authorities at various points in his History of England.
 His observations on the origins of English law, in the early volumes of this work, make his allegiance on this historical question clear. He thinks that English law begins, for all intents and purposes, with the Norman invasion, as William imposed a system of property and government that replaced that of the Saxons which preceded it. Following the “feudal principles” that prevailed on the continent, William took personal possession of the entire territory, which he then distributed to his followers in exchange for “stated services and payments.” (Hume 1778, 1982: 1.460. See also Hume 1778, 1982: 1.461; Hume 1778, 1982: 1.203.) This account places Hume on the side of the anti-Whig revisionists Spelman and Brady, against common lawyers who either ignore feudalism altogether, or else insist that feudalism preceded the conquest, and that William replaced only those who held the feudal tenures, not the manner in which they were held.
 The logic of the common law position demanded as much. Because the common law was above all a law regulating the tenure of land, to argue that land tenures were transformed by the conquest is to argue that English law originated with the Normans.

This is just what Hume does argue. He thinks Norman feudalism transformed the nature of the society – he calls it a “revolution of principles” – replacing the basic principle (which in the Treatise of Human Nature has the status of a “law of nature”) that people own their property and can expect to be protected by government, with a very different one, that property can only be held by a vassal as a “military benefice” from a lord. (Hume 1778, 1982: 1.279.) As a result of this relationship of dependence, in a feudal system the barons hold “the civil jurisdiction within themselves.” (Hume 1778, 1982: 1.149.) They operate the courts within their domain, and they use their control of the judicial power to protect or punish their military vassals according to their whim. The rest of the population is divided between serfs, who “lived in a state of absolute slavery or villainage,” and others who “paid their rent in services, which were in a great measure arbitrary; and they could expect no redress of injuries, in a court of barony, from men, who thought they had a right to oppress and tyrannize over them.” (Hume 1778, 1982: 1.463.)

Hume duly drives the knife in deeper against the common lawyers by insisting that, in the period following the conquest, changes in the law were the result of continental influence.  These came thanks both to the ascendancy of “French manners” among the new English nobility, and also by way of church clerics, who learned “the Roman jurisprudence” through their training in canon law. (Hume 1778, 1982: 1.463.) Despite his low opinion of feudalism in general, he thinks these external influences were all to the good. “The imitation of their neighbours,” he says, “made the English gradually endeavour to raise their own law from its original state of rudeness and imperfection.” (Hume 1778, 1982: 371.)

Hume acknowledges that, during the Norman period and beyond, the English certainly believed themselves to be possessed of a unique and ancient set of laws, which they tried to preserve. It would be hard to deny – the Normans had conceded as much to grant themselves legitimacy, and English kings promised in their coronation oath, up till 1688, to uphold the laws of ‘St Edward’.  Anti-royalists equally drew on the myth of Edward, claiming they desired only to see his laws restored. But Hume questions whether any such laws really were passed down intact through the centuries, let alone remained in practice. “What these laws were of Edward the Confessor, which the English, every reign during a century and a half, desire so passionately to have restored,” he says,

is much disputed by antiquaries, and our ignorance of them seems one of the greatest defects in the ancient English history. The collection of laws in Wilkins, which pass under the name of Edward, are plainly a posterior and an ignorant compilation. Those to be found in Ingulf are genuine; but so imperfect, and contain so few clauses favourable to the subject, that we see no great reason for their contending for them so vehemently. It is probable, that the English meant the common law, as it prevailed during the reign of Edward; which we may conjecture to have been more indulgent to liberty than the Norman institutions. The most material articles of it were afterwards comprehended in Magna Charta. (Hume 1778, 1982: 1.493. Hume is incidentally, wrong about Ingulf, purportedly an eye-witness to William’s confirmation of Edward’s laws, but whose text was actually written at a much later date. Hume is in any case more inclined to give credit for originating the lost common law to another Saxon king, Alfred. See Hume 1778, 1982: 1.78.)

In crediting the Saxon’s “indulgence to liberty,” Hume accepts an account of the Germanic peoples that is rooted in Tacitus’s Germania, and that was endorsed by Montesquieu (among others). This Tacitean picture portrays the northerners as a race enamoured of liberty. (Hume 1778, 1982: 1.15.) Hume thinks the “invaluable possession” of these Germanic “principles of independence” came to the island with the Saxon invaders. (Hume 1778, 1982: 1.161.) These principles of independence excluded the feudal system the Normans would later impose. (Hume 1778, 1982: 1.181.) Like Hume’s account of Norman feudalism, his endorsement of the Tacitean myth must be anathema to an orthodox account of common law. Coke is no more willing to see English law rooted in the practices of the Saxon invaders than in those of the Normans. (See Pocock 1986: 57.)


In any case, it is worth noticing that the verb Hume uses is ‘conjecture’. The proposition that the Saxon law was more indulgent to liberty is a matter of speculation, as is the question of whether there are any continuities between it and later law. But both questions are rendered moot by the fact that, as Hume says, the “most material articles” of the Saxon common law were “comprehended in Magna Charta.”

III

Hume describes the process by which the Saxon “indulgence to liberty” came to be incorporated into the law of post-conquest England, through the imposition of this “Great Charter” on King John by the nation’s most powerful nobles. Magna Carta was the culmination of an evolution in the feudal government – and specifically, in the role of the nobles. Hume thinks the upper aristocracy came to re-conceive of their role partly thanks to a tradition of aboriginal liberty – but, again, thanks also to continental influence. The Norman barons, he says, in a passage guaranteed to make an orthodox Cokean seethe, 

aspired to the same liberty and independance, which they saw enjoyed by their brethren on the continent, and desired to restrain those exorbitant prerogatives and arbitrary practices, which the necessities of war and the violence of conquest had at first obliged them to indulge in their monarch. That memory also of a more equal government under the Saxon princes, which remained with the English, diffused still farther the spirit of liberty, and made the barons both desirous of more independance to themselves, and willing to indulge it to the people. (Hume 1778, 1982: 1.372.)

Even Magna Carta, then, is not an entirely English invention, but rather the result of a convergence of Saxon memory with continental innovation. Hume is in fact inclined to credit the continental influence as the salient one. “It was probably the example of the French barons,” he says,

which first emboldened the English to require greater independance from their sovereign: It is also probable, that the boroughs and corporations of England were established in imitation of those of France. It may, therefore, be proposed as no unlikely conjecture, that both the chief privileges of the peers in England and the liberty of the commons were originally the growth of that foreign country. (Hume 1778, 1982: 1.470.)

As will become clear, however, Hume thinks the source of Magna Carta is much less important than the nature of its articles. Describing how the charter took its final form, he says that the barons, in order to earn “the concurrence of the people,” were obliged to make certain provisions that, “in order to ensure the free and equitable administration of justice, tended directly to the benefit of the whole community.” (Hume 1778, 1982: 1.444.)

These provisions principally concerned the protection of property and the equitable distribution of justice. They guaranteed that “the goods of every freeman shall be disposed of according to his will.” Also: “The king's courts of justice . . . shall be open to every one; and justice shall no longer be sold, refused, or delayed by them.” Everyone was to be guaranteed due process and a fair trial. The barons were bound to guarantee the same legal protections to their vassals that the king guaranteed to them. These provisions, Hume says,

involve all the chief outlines of a legal government, and provide for the equal distribution of justice, and free enjoyment of property; the great objects for which political society was at first founded by men, which the people have a perpetual and unalienable right to recal, and which no time, nor precedent, nor statute, nor positive institution, ought to deter them from keeping ever uppermost in their thoughts and attention. . . . . We may, now, from the tenor of this charter, conjecture what those laws were of king Edward, which the English nation, during so many generations, still desired, with such an obstinate perseverance, to have recalled and established. They were chiefly these latter articles of Magna Charta; and the barons, who, at the beginning of these commotions, demanded the revival of the Saxon laws, undoubtedly thought, that they had sufficiently satisfied the people, by procuring them this concession, which comprehended the principal objects, to which they had so long aspired. (Hume 1778, 1982: 1.445-446.)

Again, Hume qualifies as a “conjecture” the view that the beneficent articles of the charter mirror the laws of Edward the Confessor. There is in any case nothing mysterious or especially original about them. Hume’s account of Magna Carta suggests that the portion of the common law of the Saxons that has been preserved by later generations, if anything has, is little more than a reflexion of the fundamental laws of nature that he insists must govern any civil society. When Hume says that the useful provisions of the charter are equivalent to “the chief outlines of a legal government, [providing] for the equal distribution of justice, and free enjoyment of property; the great objects for which political society was at first founded by men . . .” he clearly means to echo the view he offers in Book III, Part 2 of the Treatise of Human Nature, ‘Of justice and injustice’. There, Hume spells out his “three fundamental laws of nature,” on the “strict observance” of which “the peace and security of human society entirely depend.” (THN 3.2.6.1: SBN 526.)

This explains why Hume thinks it is reasonable, even in the absence of direct evidence, to conjecture that the articles of Magna Carta in some way reflect the Saxon laws. He thinks these pre-conquest laws were themselves essentially an expression of the basic principles of equity that find expression in the laws of any society at the early stages of its development. As he says, describing the policies of the “northern conquerors” (that is, the Saxons): “Law, in its commencement, was not an intricate science, and was more governed by maxims of equity, which seem obvious to common sense, than by numerous and subtile principles, applied to a variety of cases by profound reasonings from analogy.” (Hume 1778, 1982: 1.459.)

Such “maxims of equity” are, for Hume, the source of the authority bestowed on civil governors. In the Treatise, he says government is instituted to “enforce the dictates of equity through the whole society.” (THN 3.2.7.6: SBN 537; cf Hume 1777, 1985: 38; Hume 1778, 1982: 6.423.) These dictates provide law-makers with straightforward guidance in designing a stable society. “The more simple ideas of order and equity,” he says, “are sufficient to guide a legislator in every thing that regards the internal administration of justice.” (Hume 1778, 1982: 3.74. ‘Internal justice’ here is in contrast to that governing ‘commerce’, in this context meaning foreign relations, where such simple ideas are unfortunately not sufficient.) This sounds suspiciously like a criticism of Coke’s ‘artificial reason’, which deploys principles that, far from being simple, are available only to a small group of expert judges. “The Common Law,” says Coke, “it selfe is nothing else but reason, which is to be understood of an artificiall perfection of reason gotten by long studie, observation and experience and not not every mans naturall reason, for nemo nascitur artifex [no one is born skillful].” (Coke 1628: 97b.) Equity as Hume understands it, as a simple concept accessible to untrained reason, is anathema to Coke. As Cromartie argues: “Coke’s enemy was always “natural” reason, reason unguided by professionals . . . . It was impossible, in principle, to arrive at a legal conclusion without the use of legal argument. It necessarily followed that there was no such thing as equity, if equity was an independent science, a form of natural justice which might correct and supplement the law.” (Cromartie 1995: 21.)

Other common lawyers took a somewhat less extreme view, one superficially closer to Hume’s: that the English common law was an expression – in fact, in their view, the perfect expression – of the principles of equity. However, the resemblance is more apparent than real. As Postema says, paraphrasing Blackstone (though stating a view he attributes to common lawyers in general): “In so far as equity has any place in the law . . . it must be identified with the spirit of reason which runs through the law, the spirit in which all Common Law judges, if they are doing their job properly, approach the law. But if equity is understood as a body of rational principles which stands in judgment of the law, it must be rejected.” (Postema 1986: 36-37.) The key principle, in other words, is that equity and natural justice cannot act as external constraints on the validity of the law. But Hume thinks they do just that. “Where a civil law is so perverse as to cross all the interests of society,” he says, “it loses all its authority, and men judge by the ideas of natural justice, which are conformable to those interests.” (EPM 3.2.13 fn 12: SBN 197.)

Hume’s view, that all people are possessed with sufficient ‘natural reason’ to pass judgement on the law, implies as its corollary that we should oppose all esotericism in the law. Hume says it is one of the advantages of free governments that they normally “must act by general and equal laws, that are previously known to all the members [of government] and to all their subjects.” (Hume 1777, 1985: 41.) The esoteric nature of English law was feature highly prized by the common lawyers, and closely tied to the notion of artificial reason.

IV

The Charter did not in itself provide a complete legal code, to which no further legislation needed to be added. Hume acknowledges that the law continued to evolve and adapt. For instance, it was followed soon after, under Henry III, by a second charter, giving people right of access in the royal forests, and Hume praises Edward I for “the correction, extension, amendment, and establishment of the laws.” (Hume 1778, 1982: 2.141.) And it would be absurd to think Magna Carta ushered in a never-to-be-interrupted age of happiness and liberty, where the law was never again abused or ignored, the king never again challenged the rights of the people, nor did the barons ever cause disorder. Hume does not think this. In fact, he thinks feudal England was faced with an ever-present dual threat of royal tyranny or, under a weak king, aristocratic rebellion, both of which are “equally hurtful to the people.” (Hume 1778, 1982: 2.31)

Hume does, however, think that the Charter stood as the basis and touchstone that laid down the fundamental principles of the law, against which the validity of particular laws – even customary laws – could be tested. Hume’s vision of the Charter’s authority thus seems to suggest it came to operate in a fashion not totally distant from that in which, in our day, the U.S. Bill of Rights or Europe’s Charter of Fundamental Rights operate. From the time of Edward I, he says, “though arbitrary practices often prevailed, and were even able to establish themselves into settled customs, the validity of the Great Charter was never afterwards formally disputed; and that grant was still regarded as the basis of English government, and the sure rule by which the authority of every custom was to be tried and canvassed.” (Hume 1778, 1982: 2.122.)

This last comment – that the Charter was “the sure rule by which the authority of every custom was to be tried and canvassed” – practically begs to be read as a challenge to orthodox views of the common law. Common lawyers were certainly not reluctant to acknowledge the importance of Magna Carta. J.C. Holt gives Coke and his fellow common lawyers credit for re-instating it “as a document of political importance in the seventeenth century.” (Holt 1992: 2.) But Coke considered the Charter “for the most part declaratory of the principal grounds of the fundamental laws of England.” (Coke 1642, quoted in Holt 1992: 4.) These ‘fundamental laws’, representing the settled customs of the English people, are not susceptible to reduction to their basic principles. There should therefore be no way to formulate ‘a sure rule’ to test their authority, let alone formulate such a rule in a written charter.

The difference with Hume’s view is subtle but fundamental. It turns on the source of the laws’ authority. For Hume, while the Charter indeed may have reflected older, customary laws, what it declares is not such customs, but rather the “the great objects for which political society was at first founded by men.” It is these that “no time, nor precedent, nor statute, nor positive institution, ought to deter them from keeping ever uppermost in their thoughts and attention.” The Charter therefore derives its authority from them. Inasmuch as it reflects and institutionalizes the basic laws of nature, the authorizing relationship between the Charter and customary law runs, in a sense, in the reverse direction from that in which the common lawyers construe it to do. While the implication of the Cokean position is that the Charter derived its authority from its conformity to traditional laws, and that the customary status of a law is sufficient to grant it binding authority, for Hume, the “authority of every custom” comes to be “tried and canvassed” for conformity to the Charter.

Hume’s comment that the Charter seems to supersede custom reveals a prejudice against customary law that is, given the importance of custom to his epistemology, perhaps somewhat surprising. It is, however, rooted in his view of the law’s purpose. For Hume, both natural and positive laws have as their object “the convenience and necessities of mankind.” (See EPM 3.2.8: SBN 195. For positive laws, see EPM Appendix 3.10: SBN 308.) He is deeply suspicious of any laws, however well established, that do not tend towards this goal. I quoted above his statement that the laws in Ingulf’s collection, though genuine survivals from Saxon times, are “so imperfect, and contain so few clauses favourable to the subject, that we see no great reason for their contending for them so vehemently.” This may be merely a psychological observation, pointing out a rather puzzling phenomenon: why would subjects agitate to restore laws that are harmful to their interests? But even as such it is loaded. For the common lawyers, the antiquity of a law is evidence that the people have granted it their consent. Hume’s comment on Ingulf suggest, in conformity with his view of Magna Carta, that where antiquity and custom run (for whatever reason) against convenience and necessity, it is the customary and antique we should expect to yield.

Hume provides a rather dramatic illustration of this view, that equitable law should take precedence over custom, in his description of northern Ireland’s final subjugation under James I. According to Hume’s description of this ‘civilizing’ process, James completed the work of his predecessors, who realized it was “necessary to abolish the Irish customs, which supplied the place of laws, and which were calculated to keep that people for ever in a state of barbarism and disorder.” (Hume 1778, 1982: 5.47.) The English king finished the task of abolishing such pseudo-legal customs and “substituting English law in their place.” As a result, Hume says, “Ulster, from being the most wild and disorderly province of all Ireland, soon became the best cultivated and most civilized.” (Hume 1778, 1982: 5.49.)

V

I have already said that Hume does not think English law remains static, even after Magna Carta. It continues to evolve and adapt. The Charter enshrined the basic principles of equity on which the law must be founded. But an optimal legal system cannot be created at a single moment in time. It is the result of a long process of “trials and experiments.” “The judgments of many must unite in this work,” he says. “Experience must guide their labour: Time must bring it to perfection: And the feeling of inconveniencies must correct the mistakes, which they inevitably fall into, in their first trials and experiments.” (Hume 1777, 1985: 124. Hume’s use of the terms ‘convenience’ and ‘inconveniencies’ are largely synonymous with utility and disutility. See EPM 3.2.6, 8: SBN 194-195.) The best evidence for whether a law passes this ‘convenience’ test will thus be historical. We judge a law by its effect – whether or not it is useful to the community – and we can be most certain about the effects of those laws we have actually seen in operation. Hume says that “frequent trials and diligent observation can alone direct [the laws’] improvements.” (Hume 1777, 1985: 116.) Describing Henry I’s cautious approach to legal reform, he says: “All advances towards reason and good sense are slow and gradual.” (Hume 1778, 1982: 1.359.)

It might seem that such passages bring Hume’s views, at least on the topic of legal change, close to that of the common lawyers. On their view, the law develops gradually as judges observe which laws have benefited the community in the past. Those laws that prove durable are those that the judges continue to endorse, collectively and cumulatively, by using them as the basis for their judgements. There is an additional reason to suspect that such an affinity may exist. The fact that Hume says, in the passage quoted above, that the laws’ inconveniencies are ‘felt’ suggests a parallel to moral and aesthetic response – a suggestion that is supported by his use of the term ‘refinement’ to describe improvement in the laws. (Hume 1777, 1985: 116.) And his view of aesthetic standards is indeed very close to the common lawyers’ view of the law. In his essay ‘Of the Standard of Taste’, Hume says that “the joint verdict” of those he calls “true judge[s] in the finer arts . . . wherever they are to be found, is the true standard of taste and beauty.” (Hume 1777, 1985: 241.) He says that true beauty is discovered by the “durable admiration” it elicits from such judges. (Hume 1777, 1985: 233.) If Hume’s views on the law in fact parallel his views on aesthetic standards, then my attempt to distance him from the common lawyers will have proved premature.

There is, however, a crucial disanalogy between Hume’s views of the law and his views of aesthetics. The source of this disanalogy reveals the extent of his differences with the common lawyers. For Hume, those states he considers ‘civilized’ are distinguished from those he considers ‘barbarous’ by their establishment of what he calls “general laws.” Such laws, unlike the standards of taste, are “rigid” and “inflexible.” “In the best civil constitution,” he says, “. . . every man is restrained by the most rigid laws . . .” (Hume 1777, 1985: 31.) He calls the laws of justice “perfectly inflexible.” (THN 3.2.6.9: SBN 531. He uses these same adjectives elsewhere, for instance: THN 3.2.6.10: SBN 533; EPM Appendix 3.6: SBN 305; Hume 1777, 1985: 12.) As I shall argue, such inflexibility is incompatible with what the common lawyers take to be the role of judges.

Like his comments on the role of equity in the law, Hume’s emphasis on general laws is clearly rooted in his account of the origin of justice in the Treatise. There, he says: “Property must be stable, and must be fixed by general rules.” (THN 3.2.2.22: SBN 497.) The reason, according to Hume, that such “general and universal rules” are necessary to regulate property is because a person’s motives – “let [them],” he says, “be what they will” – are “a very improper foundation for . . . the laws of justice.” (THN 3.2.6: SBN 538.) The very principles of human nature lead people to make iniquitous judgements, so long as they allow these judgements to be guided by their own discretion. (THN 3.2.6.9: SBN 531-532.) Such considerations are the basis for his conclusion, stated earlier in the Treatise:

The convention concerning the stability of possession is entered into, in order to cut off all occasions of discord and contention; and this end would never be attained were we allowed to apply this rule differently in every particular case, according to every particular utility which might be discovered in such an application. Justice, in her decisions, never regards the fitness or unfitness of objects to particular persons, but conducts herself by more extensive views . . . . It follows, therefore, that the general rule, that possession must be stable, is not applied by particular judgments, but by other general rules, which must extend to the whole society, and be inflexible either by spite or favour. (THN 3.2.3.3: SBN 502.)
It is only when property in a society is governed by such general rules, that society fulfills the purpose for which it was founded, to protect property, in a fair and reliable way.

This view has profound implications for how one should conceive of the role of the judges. Hume thinks their discretion must be restricted to the fullest extent possible, such that their sentences are ‘fixed’. “Among all civilized nations,” he says, “it has been the constant endeavour to remove every thing arbitrary and partial from the decision of property, and to fix the sentence of judges by such general views and considerations, as may be equal to every member of the society.” (EPM Appendix 3.10: SBN 308.) His comments elsewhere make clear that this does not merely mean that judges should choose to be guided by “general views and considerations” in making their judgements. Rather, it means they should, to the extent possible, be prevented by higher authorities from exercising their discretion at all.

For Hume, there is an opposition between general laws and magisterial discretion. He emphasizes that the “inconviencies” that come when general laws are “applied to particular cases . . . are fewer than what result from full discretionary powers in every magistrate.” (Hume 1777, 1985: 115.) Hume says the British government “is obliged, for its own preservation, to maintain a watchful jealousy over the magistrates, to remove all discretionary powers, and to secure every one’s life and fortune by general and inflexible laws.” (Hume 1777, 1985: 96; cf EPM Appendix 3.6: SBN 305.) Describing an early stage of society, he says of its ruler, who is “ignorant and uninstructed”: “not having knowledge sufficient to make him sensible of the necessity of balancing his government upon general laws, he delegates his full power to all inferior magistrates. This barbarous policy debases the people, and for ever prevents all improvements.” (Hume 1777, 1985: 179.)
 Those governments he describes as “civilized” are defined by their ability to restrict the discretion of magistrates by means of general laws. (See: Hume 1777, 1985: 117; Hume 1777, 1985: 125.)

Common lawyers could only recoil at the limits on judicial discretion that Hume expects to be imposed by the higher, central power. For them, the judge’s reasoning is almost a sacred act, not subject to outside interference. While they would not suggest he uses pure ‘discretion’, in the sense of making whatever judgement he sees fit without reference to any external standard, they would object strongly to the notion that he needs to be ‘restrained’ by a system of ‘rigid general laws’. They would say that such laws and statutes exist to guide him, by declaring the settled customs of the people, not to ‘fix’ his sentence in a pre-determined way. 

Hume is equally clear what should be the source of legal innovation. Again, it is the society’s central legislative power (guided always by the fundamental maxims of equity). Though (as I have said) he makes numerous references in his writings to beneficial changes and evolution in the law, it is always with reference to a ‘legislator’ such as Edward I, whom he thinks deserves the title of ‘English Justinian’, or James I, who so radically reformed Ireland’s custom-based legal system.
 For Hume, legislators ideally aim (as he puts it in his praise of Edward I’s reforms) to establish a system of laws that will bring the judges “to a certainty in their determinations,” rather than – as in the common law view of legal evolution – allowing them to reform the law piecemeal, judgement by judgement. (Hume 1778, 1982: 2.141.)

Hume provides the clearest expression of his view, that legal reform should be carried out by legislation rather than court precedent, in his discussion of how Edward III’s treason law was abused under Charles II. He notes that, to better obtain convictions, the courts chose to confound “by a sophism, two species of treason, which the statute had accurately distinguished.” (Hume 1778, 1982: 6.432.) Hume says that Lord Russell, accused of conspiracy against the king, “had reason to complain of” this “artificial confounding of the two species of treason, though a practice supported by many precedents . . .” (Hume 1778, 1982: 6.433; emphasis added.) He says of the ‘inconvenience’ the courts’ sophism was meant to address: “it had been better to remedy [it] by a new law.” (Hume 1778, 1982: 6.432.)

Hume ultimately qualifies the apparent dogmatism of his position against judicial discretion by conceding that a complete system of rigid general laws cannot be achieved. He says it is doubtful “whether human society could ever reach that state of perfection, as to support itself with no other controul than the general and rigid maxims of law and equity.” (Hume 1778, 1982: 5.329.) This means that in our imperfect world, the judges must retain a valuable, and difficult, role beyond passively executing the society’s general laws:

If one pleader bring the case under any former law or precedent, by a refined analogy or comparison; the opposite pleader is not at a loss to find an opposite analogy or comparison: And the preference given by the judge is often founded more on taste and imagination than on any solid argument. Public utility is the general object of all courts of judicature; and this utility too requires a stable rule in all controversies: But where several rules, nearly equal and indifferent, present themselves, it is a very slight turn of thought, which fixes the decision in favour of either party. (EPM Appendix 3.10: SBN 308-309.)

While this accords an important role to judicial reasoning, there is nevertheless considerable distance between this view – that the judges need to exercise careful judgement in deciding which rule to apply, where the answer is not obvious – and the common law one, that the rules exist only to guide the judge’s own reasoning. Also, though we may admit that an ideal is impossible to achieve, or nearly so, this does not obviate the need to keep the ideal before us, to guide us in our less-than-perfect attempts to improve our existing society. (It is thus relevantly similar to Hume’s proposal for a ‘perfect commonwealth’. See Hume 1777, 1985: 513-514.)

VI

An understanding of  Hume’s views of general laws and magisterial discretion allows us to locate his place in the history of jurisprudence. In his monumental textbook of Scottish law, written less than a century before Hume, Lord Stair advocates judicial decisions over statutes in Scots private law. “Yes, and the nations are more happy,” he says, “whose laws have entered by long custom, wrung out from their debates upon particular cases.” He contends that attempts to govern society through legislation are doomed to failure, because legislators cannot hope to predict all the contingencies that will come into play in particular case. “In statutes,” he says, “the lawgiver must at once balance the conveniences and inconveniences; wherein he may and often doth fall short; and there do arise casus incogitati [unforeseen cases], wherein the statute is out . . .” In such “unforeseen cases,” “recourse must be had to equity” – by which Stair means the reasoning of judges in particular cases, guided as necessary by past precedents. (Stair 1681, 1981: 1.1.15; ‘Fifthly’.)

We can now see Hume’s views – with their emphasis on the greater “convenience” of general laws, as developed and systematized by statute – as a challenge to Stair’s, and as a re-assertion of the more traditional Civilian view of legal principles as prior to and restrictive of judicial discretion. Hume writes at a time when common law principles were beginning their steady encroachment into Scottish legal thought, and he can be seen as resisting this trend – one which manifested itself in other contemporary writers such Lord Kames, Adam Smith, and John Millar (all of whom he knew personally).

With his view on the basis of positive law in the principles of equity, however, Hume avoids the opposite extreme of the absolutist writers.  For these writers, the laws derive their authority from the sovereign will of the legislator. As Filmer puts it: “When every custom began, there was something else that made it lawful, or else the beginning of all custom were unlawful. Customs at fist became lawful only by some superior power which did either command or consent unto the beginning.” (Filmer 1949: 106-107. Cf. Pocock 1986: 188-190. Hume clearly knew of the debate between the common lawyers and absolutists on this issue, since he cites Brady’s reply to Petyt as a source several times in his History, and the Brady-Petyt debate turned on just this question.) For Hume, on the contrary, it is the generality and equity of the laws that give them their authority, not their origins – though these will normally, as a matter of fact, indeed lie in the will of an enlightened legislator. Crucially, as we have seen, Hume does not think, as the absolutists do, that we are bound to recognise the authority of any law however unjust. Rather, he thinks our basic notions of equity and justice set an external constraint on what laws we must obey.

I have suggested that Hume’s approach to English law shows him to be (in Duncan Forbes’s sense) a scientific rather than vulgar Whig. In line with such a reading, Hume offers a commendation of England’s current government that shows his distance from the common lawyers with whom he agreed about the value of liberty. “A civilized nation, like the English,” he says, “who have happily established the most perfect and most accurate system of liberty that was ever found compatible with government, ought to be cautious in appealing to the practice of their ancestors, or regarding the maxims of uncultivated ages as certain rules for their present conduct.” (Hume 1778, 1982: 2.525.) We are now in a position to understand how Hume conceived of the alternative to such historical appeals. For him, it is the successful operation of the system – the felicitous results it is able to deliver – that gives it legitimacy, not its history.
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� Miller 1990 provides an excellent account of Hume’s engagement with Whig constitutional theories in his History. My focus is different from his, but we agree that Hume’s account of feudalism is at odds with that of the common lawyers, as I explain below.


� In addition to Pocock’s work, and the relevant primary sources, I have, in working to understand the views of the common lawyer, benefited most from Postema’s book, cited above, as well as Boyer (2003), Cromartie (1995), Stoner (1992), Holt (1992),  Lieberman (1989), Simpson (1973).


� For the common lawyers and the debate over feudalism, see Pocock 1986: 65-68; Pocock 1986: 100ff. For Hume’s views, see Miller (1990): 67. For Coke’s, see Coke 1826-1827: 5.xxi-xxii.


� I have discussed elsewhere (McArthur 2004) what precisely I think Hume means by “general laws”, and how to make sense of his apparently conflicting claims about them. The importance of this aspect of the law is recognized by Beitzinger (1975: 32, 37.) See also Hayek 1958.


� For Edward I, see Hume 1778, 1982: 2.141. For James I’s reforms, referred to above, see Hume 1778, 1982: 5: 46-49.


� For a full discussion of the competing roles of general principles and judicial discretion in the history of Scottish law, see Whitty 2003. For the seventeenth and eighteenth century context, including Stair’s views, see pp 288-290. See also Stein 1957.
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