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Abstract.

The U.S. Supreme Court’s majority opinion in Vacco v. Quill assumes that the principle of double effect explains the permissibility of hastening death in the context of ordinary palliative care and in extraordinary cases in which painkilling drugs have failed to relieve especially intractable suffering and terminal sedation has been adopted as a last resort.  The traditional doctrine of double effect, understood as providing a prohibition on instrumental harming as opposed to incidental harming or harming as a side effect, must be distinguished from other ways in which the claim that a result is not intended might be offered as part of a justification for it.  Although double effect might appropriately be invoked as a constraint on ordinary palliative care, it is not clear that it can be coherently extended to justify such practices as terminal sedation.  A better approach would reconsider double effect’s traditional prohibition on hastening death as a means to relieve suffering in the context of acute palliative care.

Vacco v. Quill

May the physicians of terminally ill patients who are experiencing great suffering in the process of dying provide those patients with assistance in ending their lives?  The brief submitted  to the Supreme Court by the Respondents
 in Vacco v. Quill
 argued that New York laws prohibiting physicians from providing such assistance violated the Equal Protection Clause of the Fourteenth Amendment.  Their argument rested on a contrast between the legally permissible and the legally prohibited options facing mentally competent, terminally ill adult patients who have requested assistance in hastening their deaths.  If patients in this category rely on life-sustaining medical treatment, New York allows their physicians to honor their request to terminate life-sustaining procedures, including nutrition and hydration “even when the patient seeks such termination for the specific purpose of bringing about a merciful death.”
  Also permissible, the Respondents noted, is the procedure known as “terminal sedation” in which “doctors induce a state of continuing unconsciousness (a ‘barbiturate coma’) wherein the patient is denied nutrition and hydration until he is dead.”
  What is prohibited in New York is “the provision of prescription drugs that would afford, to the dying patient who is suffering, a death that is certain, humane, and within his own control.”
  The Respondents alleged that this prohibition “unduly burdens those patients’ constitutionally protected liberty”
 and that the disparity between what is permitted and what is prohibited, because it lacks a rational basis, amounts to a violation of the Equal Protection clause of the Fourteenth Amendment.  The Respondents commented: “The line drawn by New York serves only the impermissible purpose of permitting doctors to bring about death while maintaining plausible deniability to the public at large, often to their patients and, perhaps, sometimes to themselves and one another.”

Concerning this (and a companion case, Washington v. Glucksberg which raised similar issues and was decided on the same day), the Court judged unanimously that statutes prohibiting assistance with suicide did not constitute a violation of the Equal Protection clause (or of the Due Process Clause, which was at issue in Glucksberg).  

The five Concurrences showed some disagreement with the Court’s opinion concerning the basis for the currently permitted practices and the rationale for distinguishing them from the prohibited practice of assistance with suicide.  Yet despite these differences, the adequacy and legality of currently accepted practices of palliative care for dealing with suffering at the end of life was affirmed.  In particular, the practice of terminal sedation was characterized as justified by currently accepted legal and ethical principles while the practice of Physician Assisted Suicide (henceforth PAS) was not.

The Court’s opinion, written by Chief Justice Rehnquist, argued that doctors need not intend to cause their patients’ deaths in carrying out the currently permitted practices, while PAS is reasonably distinguished from these practices and prohibited because it would involve permitting physicians to cause their patients’ deaths intentionally.

 “[T]he distinction between assisting suicide and withdrawing life-sustaining treatment” the Court argued, is “a distinction widely recognized and endorsed in the medical profession and in our legal traditions”
 and one that “comports with fundamental legal principles of causation and intent.  First, when a patient refuses life-sustaining medical treatment, he dies from an underlying fatal disease or pathology; but if a patient ingests lethal medication prescribed by a physician, he is killed by that medication.”
  “Furthermore, a physician who withdraws, or honors a patient’s refusal to begin, life-sustaining medical treatment purposefully intends, or may so intend, only to respect his patient’s wishes and ‘to cease doing useless and futile or degrading things to the patient when [the patient] no longer stands to benefit from them.’”

This line of reasoning was then used to distinguish PAS from aggressive palliative care: “The same is true when a doctor provides aggressive palliative care; in some cases, painkilling drugs may hasten a patient’s death, but the physician’s purpose and intent is, or may be, only to ease his patient’s pain.  A doctor who assists a suicide, however, ‘must necessarily and indubitably, intend primarily that the patient be made dead.’”
  “Similarly, a patient who commits suicide with a doctor’s aid necessarily has the specific intent to end his or her own life, while a patient who refuses or discontinues treatment might not.”

In a further comment, the Court provided a more general justification for the importance assigned to the distinction between what is intended and what is merely foreseen as a consequence of one’s action: “the law distinguishes actions taken ‘because of’ a given end from actions taken ‘in spite of’ their unintended but foreseen consequences” and quoted Justice Kleinfeld’s dissent in Compassion in Dying v. Washington, 79 F. 3d 790, 858 (CA9 1996): “When General Eisenhower ordered American soldiers onto the beaches of Normandy, he knew that he was sending many American soldiers to certain death . . .  His purpose, though, was to . . . liberate Europe from the Nazis.”

In his Concurrence with the Court’s judgment, Justice Stevens rejected the assumption that the permissible practices that hastened death were permissible only if it could be presumed that they were chosen “in spite of” the fact that they hastened death.  

There may be little distinction between the intent of a terminally-ill patient who decides to remove her life-support and one who seeks the assistance of a doctor in ending her life; in both situations, the patient is seeking to hasten a certain, impending death.  The doctor’s intent might also be the same in prescribing lethal medication as it is in terminating life support … [A] doctor who prescribes lethal medication does not necessarily intend the patient’s death--rather that doctor may seek simply to ease the patient’s suffering and to comply with her wishes.

Stevens also objected to the presumption that when life-sustaining treatment is withdrawn, this is permissible because death is caused by underlying disease rather than by the physician’s action.

The illusory character of any differences in intent or causation is confirmed by the fact that the American Medical Association unequivocally endorses the practice of terminal sedation—the administration of sufficient dosages of pain-killing medication to terminally ill patients to protect them from excruciating pain even when it is clear that the time of death will be advanced.  The purpose of terminal sedation is to ease the suffering of the patient and comply with her wishes, and the actual cause of death is the administration of heavy doses of lethal sedatives.  This same intent and causation may exist when a doctor complies with a patient’s request for lethal medication to hasten her death.

Stevens concludes that the distinctions in causation and intent drawn in the majority opinion “may be inapplicable to particular terminally ill patients and their doctors.”

Responding to Stevens’ concern about terminal sedation in a footnote, the Court’s opinion endorsed the Petitioners’ claim that “’[a]lthough proponents of physician-assisted suicide and euthanasia contend that terminal sedation is covert physician-assisted suicide or euthanasia, the concept of sedating pharmacotherapy is based on informed consent and the principle of double effect.’” It concludes: “Just as a State may prohibit assisting suicide while permitting patients to refuse unwanted lifesaving treatment, it may permit palliative care related to that refusal, which may have the foreseen but unintended ‘double effect’ of hastening the patient’s death.”

Concerning Stevens’ worry about parity of intent, the Court noted: “We do not insist, as Justice Stevens suggests . . . that ‘in all cases there will in fact be a significant difference between the intent of the physicians, the patients or the families [in withdrawal-of-treatment and physician-assisted-suicide cases] . . . In the absence of omniscience, however, the State is entitled to act on the reasonableness of the distinction.”

Other concurring opinions noted the existence of terminal sedation as a legally permitted option for avoiding pain, but did not mention the principle of double effect as a justification for it and the requirement, associated with the principle, that the hastening of death be an unintended side effect of treating pain.  Justice Breyer acknowledged the existence of “a very few individuals for whom the ineffectiveness of pain control medicines can mean not pain, but the need for sedation which can end in a coma.”
  While the majority opinion discussed the permissibility of hastening death as a side effect of administering “painkilling drugs,” Breyer spoke more generally about the use of drugs in palliative care as a means “to avoid pain at the end of life.”

Justice O’Connor pointed out that “[t]he  parties and amici agree that in these States a patient who is suffering from a terminal illness and who is experiencing great pain has no legal barriers to obtaining medication, from qualified physicians, to alleviate that suffering, even to the point of causing unconsciousness and hastening death.”
  She concluded that the matter was appropriately left to the “laboratory” of the states: “There is no reason to think that the democratic process will not strike the proper balance between the interests of terminally ill, mentally competent individuals who would seek to end their suffering and the State’s interests in protecting those who might seek to end life mistakenly or under pressure.”

Does the Principle of Double Effect Justify Terminal Sedation?

The justification offered by the majority opinion for aggressive pain treatment at the end of life combines two moral principles.  One, often called the principle of double effect (henceforth DE), says that a physician may risk hastening death in the course of relieving pain because he or she intends to ease pain and foresees but does not also intend the hastening of death in doing so: he or she relieves pain in spite of this foreseeable consequence.  The second moral principle invoked by the majority opinion relies on a distinction between causing death and merely allowing it.  The physician who acts to terminate or to withhold life-sustaining medical treatment intends (or is presumed to intend, “in the absence of omniscience”) only to respect a patient’s right to refuse treatment, and when death occurs, it is caused by underlying disease and not by the physician’s decision.  These two principles, when combined, are invoked to explain why the permissibility of terminal sedation yields no justification for PAS: when the physician causes death to be hastened he is assumed not to intend this result (because the principle of double effect applies), and when he intends to allow death to occur when life-sustaining treatment is withheld, he doesn’t cause this result (because death is caused by the underlying disease).  

Can these justifications be coherently combined, as the majority opinion assumes, to cover the form of palliative care known as terminal sedation (henceforth TS)?  Two features of TS make it very different from ordinary pain-relief achieved through the use of opioids.  First, TS is resorted to as a remedy for intractable pain that cannot be relieved using painkilling drugs.  The aim in TS is to avoid suffering by producing a sedated  and perhaps unconscious state.  Ordinary palliative care aims to relieve pain and views sedation as an unintended and undesired side effect of relieving pain.  Patients might choose either to forego lucidity in order to achieve greater pain relief or to forego some degree of pain relief in order to maintain lucidity; either way, minimizing sedation would be the physician’s goal.  TS differs from ordinary palliative care also in that patients or their proxies agree that the kind of medical treatment that would normally be provided to an unconscious patient -- hydration, nutrition, and the monitoring of vital signs -- will be withheld.  Although the aim of TS is to alleviate suffering, the means adopted involve making death inevitable.  When death occurs, it might in some cases be caused by the patient’s underlying disease, but in other cases it will be caused by dehydration and starvation over a period of days or weeks, and these will be the consequences of sedation and the withholding of life-sustaining treatment.

Misconceptions about Double Effect

The principle of double effect is generally understood to involve the claim that it may sometimes be permissible to bring about as a merely foreseen side effect (or “double effect”) of one’s action some result that it would be impermissible to bring about intentionally.  In its traditional applications, DE has been cited to explain why the killing of civilians as a side effect of strategic bombing may be permissible, while terror bombing, which aims to kill civilians, is prohibited, and why killing in self-defense may be permissible, while a pre-emptive strike against someone plotting an attack is not.  In each case, the difference is said to depend on the moral significance of the distinction between causing a morally grave harm as a side effect of pursuing a good end and causing the same kind of harm as part of one’s means of pursuing a good end.  We can summarize this by noting that for certain categories of morally grave actions, for example, causing the death of a human being, DE combines a special permission for incidentally causing death for the sake of a good end (when it occurs as a side effect of one’s pursuit of that end) with a general prohibition on instrumentally causing death for the sake of a good end (when it occurs as part of one’s means to pursue that end).  The prohibition may be absolute, as in traditional Catholic applications of DE, or it might be part of a secular non-absolutist view according to which a justification adequate for causing a certain harm as a side effect might not be adequate for causing that harm as a means to the same good end under the same circumstances.

DE presupposes that agents do not aim to cause morally grave harms as an end, but to rule this out is not part of DE’s distinctive content.  DE contrasts those who would (impermissibly) hasten death in order to alleviate suffering with those who (permissibly) alleviate suffering with the side effect of hastening death.  DE is directed at well-intentioned agents who ask whether they may cause a serious harm in order to bring about a good end of overriding moral importance when it is impossible to bring about the good end without the harm.  And DE does not assure them that they may do this, provided that their ultimate aim is a good one that is ordinarily worth pursuing.  That is not sufficient; it must also be true that causing the harm is not so implicated as part of their means to this good end that it must count as something that is instrumentally intended to bring about the good end.  Some discussions of DE wrongly assume that it permits acts that cause certain kinds of harm because those harms were not the agent’s ultimate aim or were regretted rather than welcomed.  DE is much more specific than that.  Harms that were produced regretfully and only for the sake of producing a good end may be prohibited by DE because they were brought about as part of the agent’s means to realizing the good end.  When minor harms are permissibly brought about as part of the means to a good end—for example, dentists are allowed to probe causing pain saying “tell me when it hurts” as a means to their diagnostic end-- DE does not explain their permissibility.  DE is silent about cases in which a small harm might permissibly be brought about as a means to a good end.  To invoke DE, as it has traditionally be understood, is to make a comparative judgment: a harm that might permissibly be brought about because it is a side effect of promoting a good end could not permissibly be brought about as a means to the same good end in the same circumstances.

Furthermore, when DE is applied, the fact that some grave harm was a merely foreseen side effect of promoting a good end does not, all by itself, provide the justification for causing it.  DE does not give agents carte blanche for causing harmful side effects when their ultimate ends are good; to do so would be to justify recklessness.  DE applies only in the presence of a substantive independent justification for causing the harm.  This independent justification is sometimes called a proportionality condition, but two very different kinds of proportionality conditions are involved in traditional applications of DE.  Since each can be satisfied without the other, they need to be strongly distinguished.  

The first is a requirement that there be proportional, i.e., adequate reason to cause the harm.  This concerns the nature of the good end to be promoted, the urgency of promoting it, and an assessment of the harm involved.  This substantive independent justification supplements the requirement that the harm be a merely foreseen side effect but is not derived from it. A physician’s justification for administering drugs to relieve a patient’s pain while foreseeing the hastening of death as a side effect does not depend only on the fact that the physician does not intend to hasten death.  (After all, physicians are not permitted to proceed with relieving the pain of kidney stones or childbirth if they foresee the hastening of death as a side effect.)  Substantive medical and ethical judgments provide the justificatory context: the patient is terminally ill, there is an urgent need to relieve pain and suffering, death is imminent, and the patient or the patient’s proxy consents.

A second quite different kind of proportionality condition requires restraint and care in causing the harm and presupposes that the agent who causes harm as a side effect will do so only when there are no less harmful alternatives, will limit the production of harm to what is necessary to reach the good end, and will be disposed to minimize the harm if at all possible in executing the action that causes the harm.  This is a requirement to minimize or avoid the merely foreseen harm.  Whether this condition is satisfied may depend on the agent’s current circumstances and the options that exist.  As techniques of palliative care have improved and as new techniques for managing pain have been refined, what might in the past have been an adequate justification for hastening death in the course of pain relief might now be inadequate because current techniques provide the better alternative of managing pain without hastening death.

The core judgment guiding the use of DE as it is applied to end of life care is an ethos of compassion: physicians are obliged to preserve life and to relieve suffering.  Yet when the scrupulous preservation of life would leave suffering unrelieved and the relief of suffering would inevitably endanger life, and when, in addition, death is imminent and patients consent, a compassionate physician may choose to relieve suffering even at the risk of hastening death. 

Physicians and medical personnel who embrace this ethos and believe that DE correctly and usefully guides the provision of palliative care often exaggerate the role DE plays in justifying such choices.  The fact that a physician did not intend to hasten death in a particular situation and foresaw it only as a side effect shows only that a restriction placed by DE on the justification for hastening death has been satisfied.  It does not show what the justification is or whether it is adequate.  How imminent must death be?  How much weight should be given to forms of discomfort and suffering that are not forms of physical pain?  Citing DE does not help to answer such questions since DE presupposes but does not shape this kind of substantive inquiry.  

This presents us with a puzzle.  Why does DE play such a central role in discussions of palliative care?  If what I have said above is right, DE leaves open the possibility of a justification for hastening death in the course of relieving pain but does not provide that justification, and DE rules out the possibility of choosing not to minimize or avoid the hastening of death when providing palliative care.   Why then is it thought that DE itself provides a justification for hastening death that can be extended to cases of terminal sedation?  I have two hypotheses to offer in response to this question.  Both hypotheses imply that DE has been misinterpreted.

Screening off and DE

When we believe that it is not an agent’s responsibility to worry about certain kinds of results, it is quite natural to use the distinction between what an agent intends and what an agent foresees to mark this.  For example, it is usually part of a professor’s responsibility to motivate and encourage his students, or at the very  least, not to discourage them.  However, when assigning grades to essays, the standard convention is to assign grades to essays on the basis of their quality and without regard for the ways in which these grades might encourage or discourage the recipients.  We might express this by saying that the professor intends to grade the essays fairly on the basis of their content, and though he foresees that students might be encouraged or discouraged by their grades, he doesn’t intend to  encourage or discourage students in giving grades.  We can summarize this by saying that the professor is allowed to “screen off’ considerations about encouraging and discouraging students when deciding on grades.  A  professor is permitted to give a student a low grade though he foresees that the student will be discouraged.  But the fact that the professor merely foresees this result and does not aim at it does not explain why it is permitted.  Substantive views about the norms of grading and commenting are doing all the justificatory work here and DE’s characteristic prohibition is not even in play: intending to encourage or discourage students as a means to a pedagogical end may be quite appropriate in other contexts.

One way to misinterpret DE’s force in the context of end-of-life issues is to see it as justifying physicians in screening off considerations about causing death as a side effect of relieving pain in terminally ill patients who are suffering.  According to this interpretation of DE, physicians may set aside the usually urgent concern with minimizing the chances of causing death and may proceed without such concern when they are managing pain relief for a patient who is terminally ill because the prospect of hastening death no longer counts as a reason against a course of pain relief.  The monitoring of vital signs, the careful titration of dose to the goal of pain relief, and the minimizing of unnecessary sedation might all permissibly be foregone on this view.

To take this view is to reject the second condition on the application of DE, the one that requires the agent to minimize the unintended harmful effect and to avoid causing it altogether when that is possible.  It is to say that because the patient is dying, the doctor’s immediate concern is providing comfort, and so the doctor need not be constrained by concerns about preserving life.  In the context of ordinary palliative care, this is a shocking view.  Such an approach falls well below the standard of palliative care that patients are entitled to expect.  When ordinary palliative care is provided by skilled practitioners to relive pain and suffering, it can make a patient’s final weeks, days or hours meaningful and worthwhile.  Patients who have consented to risk the hastening of death in order to be made comfortable may nevertheless value greatly what life is left to them. Their lives should not be needlessly or recklessly shortened by the administration of pain-relieving drugs.  If DE is formulated in a way that is insensitive to the difference between foreseeing but minimizing the risk of hastening death and merely ignoring the risk of hastening death, then it will not adequately constrain the practice of ordinary palliative care.  At the same time, those who believe that physicians may, in certain circumstances, undertake TS while intending not to provide life-sustaining treatment cannot appeal to DE as a straightforward justification for their view.  

An exemption for purely instrumental harming cannot be derived from a prohibition on instrumental harming

Applying DE to explain the permissibility of hastening death by providing pain relief always yields a companion verdict: that the hastening of death could not be brought about in the same circumstances, with the same good end at stake, as a means to that good end.  Even if the hastening of death were brought about regretfully, sorrowfully, respectfully, in extreme circumstances, and as only part of a means to a compassionate end of overriding importance, DE says that it may not be done.  Can DE be used to justify terminal sedation when life-sustaining treatment is withheld? Many people who believe that double effect clearly justifies terminal sedation have, I will argue, misinterpreted the nature of DE’s distinction between intended and merely foreseen consequences.  

Does a physician who initiates terminal sedation and withholds life support undertake to hasten the patient’s death as part of her means of relieving the patient’s suffering? Some who cite DE to justify the practice of TS tend to think that the answer to this question is clearly “No.” Physicians who initiate terminal sedation intend only to help their patients avoid suffering, it is claimed, and the hastening of death is foreseen only as a side effect.  But the distinction between what is part of an agent’s means and what is a side effect of an agent’s means is not easily drawn in this case.  Those who accept DE must believe that the distinction has great moral significance, but they  need not claim that they know how to draw it in every case.  Furthermore, the physician’s intent cannot be easy to characterize for proponents of DE, because DE cannot classify all cases of intending something only as an unfortunate aspect of one’s means, as cases of not intending it as part of one’s means.  In this, DE does not align very well with ordinary usage.

Suppose a dentist says to you, “Tell me where it hurts,” as she probes, trying to determine the location of the affected tooth.  Does the dentist undertake to hurt you as part of her means to her diagnostic end?  It might be said: It’s not that the dentist intends to hurt you; what she intends to do is to make contact with the sensitive area in such a way as to help locate it precisely.  She merely foresees that she will cause some pain, but she certainly does not intend to do so.  After all, she won’t go back and press harder if she somehow locates the area without causing pain!
In our ordinary talk we say that the dentist did not intend to hurt you, because in our ordinary talk an unattractive feature of one’s means can be described as merely foreseen if this feature is not needed for one’s means to be effective, and if the agent’s reason for adopting the means involved regret about using it.  But this kind of ordinary talk cannot guide us in drawing DE’s distinction between incidental and instrumental harming.  The fact that the pain was intended only instrumentally, as part of the agent’s means, cannot be grounds for concluding that it was not intended at all.  Since DE is supposed to prohibit certain kinds of instrumental harming, DE cannot provide a general license for redescribing a regretfully but instrumentally intended harm as one that is not intended because it is intended only as a means!

If terminal sedation is justified with the claim that the  physician clearly intends only to alleviate suffering and regrets the hastening of death that is involved as an unintended side effect of pursuing this aim, then the questions one must answer if one wants to apply DE and use it to explain one’s practice have simply been evaded.  DE could straightforwardly be used to justify deep sedation for refractory suffering only if sedation was accompanied by the provision of life-sustaining treatments.
 When a decision has been made to withhold the kinds of life-sustaining treatment that a patient sedated to the point of unconsciousness would ordinarily require, the situation is much more obscure.  Is the withholding of life-sustaining treatment (with the patient’s consent) part of the physician’s means of alleviating suffering?  It is, after all, a departure from ordinary medical practice and such a request would not be complied with if the patient was not terminally ill and approaching death.  Or is the withholding of life-sustaining treatment only a remote side effect of the physician’s decision to sedate, one that is more directly a consequence of the patient’s decision to refuse treatment?

These are the questions that someone committed to applying DE must ask and attempt to answer.  Yet the extensive philosophical literature on DE suggests that such questions can’t be settled conclusively and that when answers are provided, they are more likely to reflect than to guide ethical judgment.  These are the wrong questions for us to be asking, I believe; they are more likely to confuse than to clarify public debate on these difficult matters.  What has happened, I suspect, in public debate about palliative care at the end of life is that questions about intent have seemed central to ethical reflection because of confusions about the content of DE, the conditions of applying it, and the (limited) nature of the justification it provides.  In addition, the view that physicians may “screen off” concerns with preserving life when providing palliative care and the view that hastening death is always unintended if the physician’s goal is the relief of suffering have made it seem possible to give the same rationale for ordinary palliative care and for acute palliative care and practices like TS.  This rationale requires too little concern with avoiding the hastening of death in ordinary palliative care, but concerning acute palliative care, it advises a scrupulous concern with avoiding any action undertaken in order to hasten death.  But why should such a concern be paramount when the patient or the patient’s proxy has made the decision to refuse hydration, nutrition, and other life-sustaining treatment?

Perhaps we should reject outright the prohibition on hastening death as a means to alleviating suffering and say instead that in rare circumstances, when intense suffering cannot be relieved without sedation and when the patient has refused life-sustaining treatment and requests assistance in hastening death, a physician may provide sedation in a way that will hasten death.

This suggestion leaves open many hard substantive questions about what kinds of suffering deserve this kind of management, and what kind of extremity makes appropriate this option of last resort.  Does a physician’s duty of compassion extend to cover not just physically unrelievable suffering but also the suffering of the discouraged and depressed, the suffering of those who are too proud to accept the kinds of dependence that illness creates, the suffering of those who feel demeaned by their incapacities?  These are matters for public debate.  But it is important to remember that, in requiring such judgments to be made, my suggestion is not different from the traditional applications of DE.  They also relied on substantive medical and ethical judgments unrelated to the distinction between intended and foreseen consequences to provide the full justification for actions that hastened death in the course of relieving suffering.  We have been so transfixed by the simplified idea that the hastening of death is permissible when it is an unintended side effect that we have failed to consider two other possibilities: that the hastening of death as a side effect of relieving pain may sometimes be impermissible, and that the deliberate hastening of death may be used as a means of last resort to relieve great suffering.
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