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HIV AND ENTRENCHED SOCIAL ROLES
PATIENTS’ RIGHTS VS. PHYSICIANS’ DUTIES'

Vicente Medina

INTRODUCTION

HYSICIANS, so it will be argued, have by virtue of their profession a

weightier obligation than patients to disclose their HIV infection, and
also have a duty to refrain from performing exposure-prone invasive pro-
cedures. This argument supports both the AMA and CDC guidelines on
HIV infected health care workers (HCWs), while undermining the recom-
mendations against disclosure suggested by the National Commission on
AIDS (NCA). The argument is divided into three parts. First, a distinction
is made between entrenched and fuzzy roles. Second, the physician-patient
relationship is described as essentially fiduciary rather than purely busi-
nesslike or merely contractual. Third, the conflict between patients’ and
physicians’ right to know is portrayed as one between patients’ and physi-
cians’ right to life. Last, given that the probability of infection from sero-
positive patients to seronegative physicians, and, conversely, is roughly the
same, it is recommended as a fair social policy that whenever an invasive
procedure occurs, both physicians and patients have a duty to disclose any
serious infection that may jeopardize their lives.

I

In November of 1990 Dr. Almaraz, a successful cancer surgeon from
Johns Hopkins Hospital, died of AIDS without ever informing patients of his
seropositivity. In June of 1991 the case of Kimberly Bergalis made headlines
all over the country. Ms. Bergalis and four more persons appear to have been
the first cases in which a dentist (Dr. David J. Arcer who died of AIDS in
September of 1990) who had not informed patients of his condition infected
them with the virus.2 These cases are similar in that both the surgeon, Dr.
Almaraz, and the dentist, Dr. Arcer, continued performing invasive proce-
dures® long after they had discovered their seropositive condition.*

My argument is germane to the following controversial issues: (1)
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whether physicians have a weightier moral obligation than patients to dis-
close their serologic status,” (2) whether both patients and physicians have
an equivalent moral right to know their serologic status and hence an
equivalent duty of disclosure,® or (3) whether a policy of confidentiality
and universal precautions is more reasonable than a policy of disclosure,
_given that the level of risk of HIV infection is minimal, and the potential
for discrimination against those infected is highly probable.” In defense of
(1) it will be argued that physicians, by virtue of their profession, have a
weightier moral obligation than patients to refrain from intentionally bring-
ing about harm and/or undue risk® of harm to them.’ If this is so, they have
a weightier obligation than patients either to disclose their seropositivity,
or to refrain from performing invasive procedures. This argument supports
the AMA and the CDC guidelines for HIV infected health care workers
(HCWs), while undermining the recommendations against disclosure sug-
gested by the National Commission on AIDS.'"

To defend this position, it is necessary to explore to what extent the
roles of physicians and patients generate distinct or equivalent moral obli-
gations. Whereas it is usually acknowledged that both physicians and
patients have general rights and obligations by virtue of being moral
agents, it is no less recognized that people, by having voluntarily chosen
their profession, acquire professional and hence specific moral obligations
or duties that supervene upon their social roles.!' Since some social roles
are more clearly defined than others, they can be characterized in two
different ways: (a) entrenched and (b) fuzzy. Roles are entrenched only if
(1) there are clearly established laws, regulations, norms, institutions, and
moral principles that circumscribe and therefore define them, (2) one can
expect people exercising them in society to behave accordingly, and (3)
one can hold role players publicly accountable for violating prescribed
rules of behavior. Unlike the roles of celebrity, genius, and hero to mention
only a few, the roles of soldier, teacher, and doctor are entrenched in our
contemporary society.'> To a large extent, the role of a soldier is to defend
country and obey superiors, the role of a teacher to impart knowledge, and
the role of a doctor to preserve and improve human life and/or to mitigate
human suffering. On the contrary, the roles of celebrity, genius, and hero
are fuzzy. Since there are few or no laws, regulations, norms, and institu-
tions defining them, their understanding is open-ended and therefore
contestable.

As professionals, people’s autonomy is conditioned by their entrenched
roles.”® This is the case only if (1) a role is voluntarily chosen instead of
imposed, (2) the boundaries, rules, and norms governing a role are reasonably
understood by the individual in question, (3) the rules and norms governing
roles are morally permissible, (4) the roles themselves are also morally permis-
sible, and (5) the nature of the role is such that it contributes to the general
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welfare by promoting primary goods and/or by fulfilling basic needs which
are vital for people to flourish."*

A violation of any of the first four conditions creates problems for as-
cribing responsibility to role players. For example, if we coerce people into
certain roles, no matter how admirable these may be, their accountability
significantly diminishes. Accountability, however, presupposes not only
absence of coercion, but also having a reasonable understanding of the
nature of social roles. Moreover, people are accountable for violating roles
only if those roles are morally permissible. A violation of the fifth condi-
tion presupposes that the role in question carries no significant moral
weight and therefore generates no significant moral obligation.

Since it can be plausibly argued that conflicts between obligations and
rights related to social roles are unavoidable, a way of addressing them is
by having a lucid understanding of these roles. Thus if a collision should
occur, one would presumably know how to pass judgment.” For example,
physicians’ natural and professional duty of nonmaleficence may collide
with their right to privacy (when, e.g., they have reason to believe they are
seropositive and choose not to disclose it), or even with their right to life
(when, e.g., they perform invasive procedures on seropositive patients
thereby risking being infected by them). Similarly, patients’ natural obligation
of nonmaleficence may clash with their right to privacy (when, e.g., they
have reason to believe they are seropositive and choose not to disclose it),
or even with their right to life (when, e.g., they have reason to believe they
are seropositive and do not inform physicians performing invasive proce-
dures on them because they are justified in believing that were they honest
with their physicians, the latter would refuse to treat them). If this is so, then
a question arises, should physicians and/or patients disclose their serologic
status before exposing others to a higher than expected risk?'6

Those who argue against disclosure present several reasons. First, since
the virus is not airborne but bloodborne, the probability, e.g., of a surgeon
transmitting the virus to a patient is remote and therefore negligible
(although theoretically and physically possible).!” Second, once physicians
disclose their seropositivity, they will probably be stigmatized by society
making them vulnerable to discriminatory practices and social ostracism. And
third, if physicians are compelled to be tested and hence disclose their sero-
positivity, many would presumably avoid testing if possible, or attempt in
some way to subvert the results. Therefore, society would be worse off than if
their serologic status had remained confidential. By avoiding testing, however,
seropositive persons may inadvertently spread their infection to others.

Evidently, the above mentioned reasons for preserving physicians’ con-
fidentiality at the expense of unduly risking people’s lives also apply to
patients and citizens who are mmnoeomm~m<m.~m Consequently, it can be argued
that, to avoid discriminating against seropositive individuals and to pro-
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mote voluntary testing, a reasonable policy for society would be to pre-
serve confidentiality across the board.'®

Yet if one weighs the reasons for and against disclosure, it is doubtful
that confidentiality should be preserved at all cost, especially when peo-
ple’s lives are at stake. By imposing an obligation on others to refrain from
unjustifiably acquiring personal information about us or our ways of life,
provided such information is not already public, the right to privacy helps
prevent discrimination against us. But this right is not sacrosanct. Like
other rights, privacy sometimes must yield to other considerations, e.g.,
when there is a serious risk to life.?’ The severity of the risk depends not
only on how likely it is that the harm in question could occur, how severe
the consequences are if in fact it does occur, but also on how likely it is
that the harm could be corrected. For example, an improbable but fatal risk
generates substantive moral obligations on those responsible for it. How-
ever, a highly probable but nonfatal risk generates weaker moral obliga-
tions on those who, e.g., have a viral infection, such as the common cold,
and opt to interact with other noninfected individuals. Evidently, unlike the
common cold, HIV infection is lethal and therefore irreversible.?' Thus, a
policy of confidentiality across the board avoids some of the nuances in-
volved in the controversy on AIDS and confidentiality.

Suppose that Dr. Smith, a cancer surgeon, knows that he is seropositive
and that if he performs invasive procedures on patients, there is a statisti-
cally minor but lethal risk of infecting some of them. But he has reason to
believe that if he were to come forth and tell patients about his seroposi-
tivity, most likely he would lose his practice and, consequently, his quality
of life would diminish. What should Dr. Smith do when confronted with
this dilemma? Should he disclose his seropositivity and risk losing his
practice? Should he opt not to disclose and risk infecting patients? Or
perhaps he should, as the CDC and the AMA have recommended, just
abstain from performing exposure-prone invasive procedures.

II

To answer the above questions it is necessary to focus on the role phy-
sicians voluntarily play in society and the duties associated with it.”* If
health care is deemed just one social good among many, then it would be
possible to conceive the practice of medicine as purely businesslike or as
merely contractual. But if the consensus is that health care is a basic
need®® to which people are equally entitled despite their station or social
role, then businesslike and contractual models are inadequate for the fol-
lowing reasons: (1) physicians and hospitals have the necessary knowledge
and technological resources for health care provision, (2) patients depend
upon their physicians for the provision of health care but not the opposite,
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(3) physicians’ autonomy is partly conditioned by their professional obli-
gations, (4) patients’ autonomy is partly conditioned by their health care
needs, and (5) patients are in a vulnerable position vis-a-vis physicians
concerning their health care needs. Therefore, to presuppose, as business-
like and contractual models do, that both patients and physicians are in a
symmetrical relationship in respect of their actual health care needs, their
capacity for fulfilling those needs, or their capacity for affecting one an-
other’s autonomy and well-being is simply acoﬁ._o:&ommim.ﬁ

Still, it can be argued that the physician-patient relation is one of mutual
trust and care rather than purely businesslike or merely contractual. That is
to say, their relationship is essentially fiduciary. Unlike businesslike and
contractual models, a fiduciary model entails a relation of moral responsibility
in which the autonomy of the parties involved is characterized not only by
their ability and willingness to act according to self-regarding considerations,
but also by their ability and willingness to fulfill their moral duties.

Since patients depend upon physicians for fulfilling their health care
needs, the notion of duty takes precedence over the notion of right in this
relationship, because to maintain their health and well-being patients re-
quire the help of physicians, who have the ability and expertise to render
it. Thus, by stressing the notions of need and duty, the fiduciary model is
compatible with the spirit of the medical profession. Moreover, it seems
preferable on moral grounds to models that highlight the notion of rights
over duties. This is partly so because, by focusing on a fiduciary relation,
the adversarial thrust embedded in both businesslike and contractual mod-
els is avoided.”

Despite how the physicians’ role is defined, there is reason to believe
they have at least two different kinds of general obligations or duties: (1)
a positive duty of beneficence, and (2) a negative duty of nonmaleficence.
First, as moral agents, physicians have a natural positive duty of benefi-
cence to render aid to those who need it; patients are in need of aid, so they
have a natural positive duty to help them.?® But this positive duty is broad
in scope, and, therefore, applies to all moral agents qua moral agents de-
spite their being patients or physicians. Additionally, physicians have con-
crete and specific artificial (self-assumed) positive duties to their patients
in virtue of their entrenched professional role. These are entrenched pro-
fessional duties; they are species of artificial ones, i.e., they are self-as-
sumed. Moreover, they supervene upon entrenched professional roles.
Because their scope is narrower than the scope of natural duties, they are
sanctioned by but are not reducible to natural ones. For example, (1a) as
professionals, physicians have an entrenched positive duty to provide ef-
fective treatment to their patients, or, if such treatment is unavailable, at
least to attempt relieving patients’ suffering.?’
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Second, as moral agents, physicians have a natural negative duty of
nonmaleficence to refrain from intentionally bringing about harm and/or
undue risk of harm to people, from which follows that physicians have a
natural negative duty to refrain from intentionally bringing about harm
and/or undue risk of harm to patients.’® Like natural positive duties, natural
negative duties are broad in scope and hence apply to all moral agents qua
moral agents. Additionally, physicians have an entrenched negative duty
to their patients in virtue of their entrenched professional role.?” For exam-
ple, (2a) as professionals, physicians have an entrenched negative duty of
nonmaleficence to refrain from intentionally bringing about harm and/or
undue risk of harm to their patients.>°

Similarly, patients have (1) a natural positive duty of beneficence to
render aid to those who need it, and (2) a natural negative duty of nonmale-
ficence to refrain from intentionally bringing about harm and/or undue risk
of harm to people. Unlike physicians qua physicians, patients qua patients
have no entrenched duties. If they have duties besides their natural ones,
these are facit instead of entrenched ones. One may argue, e.g., that patients,
by voluntarily going to see their physicians, tacitly agree to be honest with
them, to follow their recommendations, and to avoid exposing them to
undue risk of harm. Unlike the notion of entrenched professional duties, the
notion of tacit duties is open-ended and hence contestable. The reason is that
tacit duties — being neither natural nor artificial — are suspect. Apparently,
they are neither clearly sanctioned by the moral law nor self-assumed. This
being so, one may plausibly argue that their weight is less morally signifi-
cant than that of entrenched duties.

Suppose a physician lies to an unsuspecting patient or intentionally
withholds information from him that may adversely affect that patient’s
health. For example, since the possibility of infecting a patient accidentally
is minimal while the possibility of losing her practice, if she discloses her
condition, is relatively high, a seropositive physician may opt not to share
that information with her patient. If she consequently infects him, she
would be guilty of violating a physician’s natural duties, her entrenched
professional duty of beneficence, and, what is more important, her en-
trenched professional duty of nonmaleficence. She is publicly accountable
to the extent that the AMA may reprimand, suspend or expel her from the
organization. The State Licensing Board where she practices may also in-
stitute proceedings to suspend or revoke her license, and she may be held
legally liable for unduly risking patients’ lives.

Conversely, suppose that unknown to a physician a patient lies to or
withholds information from her about his health that may adversely affect
her life and well-being. For example, since the possibility of a seropositive
patient infecting a surgeon is minimal (especially if universal precautions
are observed), and the possibility of being discriminated against, if he
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discloses his seropositivity, is highly probable, a patient may opt not to
disclose his HIV infection to the surgeon. If he consequently infects her,
there is reason to believe that the patient, as a moral agent, violated his
natural duties of fidelity and nonmaleficence. But this may be a hasty
conclusion. Perhaps there are mitigating reasons excusing a patient’s be-
havior. A patient, e.g., may lie or may withhold information from his phy-
sician because he has reason to believe that were he honest with her, she
would refuse to treat him. Moreover, it seems controversial to contend that
a patient, by lying or withholding information from his physician, violates
his tacit duties. On what grounds are we going to hold patients publicly
accountable for violating these duties if it is doubtful whether such duties
exist? If they do exist, it would still be possible to excuse patients’ behav-
ior provided that their health be at stake.

It can be argued that in a physician-patient relationship there is a tacit
understanding of nonmaleficence, but also of mutual respect and benefit.
Apparently, patients have specific and concrete artificial (self-assumed)
duties, e.g., a positive duty of fidelity to be honest with their physicians, and
a negative duty of nonmaleficence to refrain from intentionally bringing
about harm and/or undue risk of harm to them. If this is the case, the role of
patients would appear to be entrenched instead of fuzzy. This claim may be
interpreted in two ways: (1) as factual or (2) as normative. If interpreted as a
factual description of patients’ role, it seems false or inaccurate at best. Given
that their role is presently fuzzy, it is uncertain to what extent patients qua
patients acquire specific and concrete duties. Unlike physicians, they need not
be publicly accountable for violating their social role.

The opposing argument that the role of patients should be considered as
an entrenched one, is a normative claim beyond the scope of this paper. But
there are two reasons for supposing this a dubious claim. First, unlike
physicians, patients do not choose to become patients, they are in need of
care. Therefore, it is puzzling how patients qua patients could be held
accountable for misbehaving. Obviously, they could always be held ac-
countable for misbehaving as moral agents, but that is not the issue. Sec-
ond, patients come in so many different shapes and forms, e.g., from
normal adult persons who voluntarily seek treatment to children, the com-
atose, the insane, and the mentally challenged who are not responsible
moral agents. Given the plasticity of the notion of patient, it is perplexing
how a persuasive argument could be developed for interpreting their role
as being entrenched.

Yet patients, as moral agents, have a natural negative duty of nonmale-
ficence to refrain from intentionally bringing about harm to physicians in
two ways. (1) They have a direct obligation to refrain from intentionally
exposing them to undue risk of harm. And (2) they also have an indirect
obligation to refrain from risking the lives of “others” by having exposed
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their physicians to undue risk of harm.’' Similarly, to preserve patients’
health and the integrity of the medical profession, physicians must avoid
exposing them to undue risk of harm. If, e.g., a physician P performs an
invasive procedure on patient Q, but withholds information from the latter
about her seropositivity, she violates the Hippocratic Oath and, what is more
important, her natural and entrenched negative duties of nonmaleficence by
exposing Q to undue risk of harm without Q’s informed consent.3

III

There are those who claim that the above argument cuts both ways.?? If
physicians have a duty to inform patients about their HIV infection, then,
similarly, patients have a duty to inform physicians about theirs. Since the
possibility of a physician infecting a patient is equivalent or lesser than
that of a patient infecting a physician, an argument could be construed to
fix the locus of responsibility on infected patients rather than on infected
physicians, or to fix it equally on both. If this is the case, the argument
continues, one must accept that both patients and physicians have an
equivalent moral duty of disclosure.

To claim that the above argument cuts both ways is to ignore the en-
trenched role of physicians and their corresponding entrenched profes-
sional duties. These are asymmetrical duties because individuals just by
being patients have no such duties despite their health or lifestyle, and
because being a patient, unlike being a physician, is a fuzzy role. But fuzzy
roles generate tacit duties at best. If there is a conflict between tacit and
entrenched duties, the latter outweighs the former, given that, unlike tacit
duties, entrenched professional duties are necessarily self-assumed. The
positive duty to care about the preservation of their patients’ health is a
substantive self-assumed moral obligation. If this were not so, the medical
profession would be considered as one among many equally honorable
mno».o.mmmozw. But in fact the medical profession occupies a privileged posi-
tion 1n most societies because of the power over life and death and human
suffering which it wields. Moreover, people generally expect physicians as
well as soldiers, firefighters and police officers to accept a higher level of
risk in the performance of their duties than citizens at large.

Like other entrenched roles, the role of physician generates substantive
moral obligations. Similar considerations, e.g., apply to police officers. By
voluntarily choosing to become law enforcement officers, they acquire an
entrenched professional duty to face a higher level of risk than other mem-
bers of society for the sake of protecting citizens’ lives and well-being.
Similarly, those who voluntarily choose to become physicians acquire an
:ntrenched professional duty to face a higher level of risk than other citi-
tens for the sake of preserving their patients’ health.** By voluntarily
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choosing to play a specific role (if the role is morally permissible) indi-
viduals therefore accept the duties associated with it.

Some may argue that the above is not a good analogy for the following
rcasons. First, police officers voluntarily accept the risks associated with
their profession, but it is doubtful that physicians do so as well. Physicians
may contend that they acquiesce to a standard level of risk higher than the
degree accepted by citizens at large, but not necessarily to the extent of
becoming infected with a lethal disease such as AIDS. Physicians’ fear of
contagion need not be based on self-regarding reasons alone, but on other-re-
garding reasons as well. They may fear risking their lives, but also the life of
others, e.g., members of their family, colleagues, and patients. Second, it can
be argued that, unlike physicians dealing with seropositive patients, police
officers are risking their lives but not necessarily other people’s lives.

The first reason illustrates the current controversy about physician’s
professional role during the AIDS epidemic. Some may contend that there
is no duty to treat seropositive persons and risk facing catastrophic conse-
quences.>® Others will counter that, given the nature and history of the
profession, there is a serious duty to provide treatment despite this risk.%
Like the nature of the law enforcement profession, the nature of the medical
profession is such that there is always a possibility of facing a serious risk to
one’s life. The second reason for objecting to the analogy as inaccurate is
because police officers, like physicians, may also in the line of duty risk other
people’s lives. In the law enforcement profession the possibility of revenge by
malefactors is always present. Revenge could occur, e.g., against police offi-
cers themselves, members of their family, friends, or neighbors.

Despite the above analogy, patients and physicians are bound by general
moral principles of beneficence, fidelity, and, what is more important, non-
maleficence. Thus, patients can be expected to inform physicians about
their HIV infection and perhaps even about their lifestyle, since the latter
may be related to their lethal infection. By informing physicians, patients
alert them to take extra-precautions and hence avoid exposing them, their
families, and their future patients to undue risk of infection. As moral
agents and as patients, individuals have both (1) a natural positive duty of
fidelity, and, more important, (2) a natural negative duty of nonmale-
ficence. Therefore, patients ought to refrain from intentionally bringing
about harm and/or undue risk of harm to their physicians. Apparently, both
patients and physicians are bound by an equivalent natural negative duty
of nonmaleficence.

Yet when a seropositive physician performs invasive procedures on pa-
tients without their informed consent, she may be held morally responsible
for violating their trust, their autonomy, and her entrenched positive duty
of beneficence. More importantly, she violates both her natural and her
entrenched negative duties of nonmaleficence by exposing patients to a
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known risk that, however minor, could be fatal. Patients’ lives are worth no
more than physicians’ lives. However, other things being equal, it can be
plausibly argued that people’s right to life, or the claim they have upon
others to refrain from intentionally bringing about harm and/or undue risk
of harm to them, seems weightier than, e.g., their right of privacy.’” If there
is a right to privacy, it can also be plausibly argued that this right imposes
only a prima facie negative duty to refrain from unjustifiably acquiring
personal information about people’s lives or ways of life only if such in-
formation is not already public. Still, if there is a conflict between a per-
son’s right to life and another person’s right to privacy, the first outweighs
the second because the right to life, unlike the right of privacy, generates
not only a prima facie positive duty of beneficence, but also a categorical
negative duty of nonmaleficence.

Given that being alive is a necessary condition for people to flourish, a
convincing argument can be made that there is a right to life and that this
right imposes at least two important duties: (1) a prima facie positive duty
of beneficence, and (2) a categorical negative duty of nonmaleficence. For
example, (1) a moral agent X has a prima facie positive duty of benefi-
cence to render aid to those in need of it only if X’s action poses no
significant risk®® to her life or well-being, and, more importantly, (2) X has
a categorical negative duty of nonmaleficence to refrain from intention-
ally bringing about harm and/or undue risk of harm to other innocent per-
sons.*? This being the case, it can be argued that negative duties in general,
e.g., to refrain from robbing, maiming, killing innocent people, or inten-
tionally exposing them to undue risk of harm are weightier than positive
ones.*® This is because moral agents can and hence are expected to control
their behavior; however, it is uncertain whether they can in fact help oth-
ers. For example, they may lack sufficient resources to share with those
who need them, or they may have weightier obligations to others that may
prevent them from helping those in need of aid. Moreover, a serious prob-
lem about the notion of positive duties is fixing the locus of responsibility.
To whom does one owe help? To every individual who needs it? To those
we can help? Consequently, the notion of positive duties is less transparent,
and, therefore, more controversial than the notion of negative ones.

But if there is a conflict between competing rights to life, e.g., between
HIV positive physicians and non-HIV positive patients, and, conversely,
>ne needs to appeal to other considerations to decide the extent of their
moral responsibility. There are those who argue that both patients and phy-
sicians have an actual morally equivalent right to know of one another’s
HIV infection, and, therefore, an equivalent moral duty to inform.*! On the
sontrary, there are those who maintain, as do the members of the National

~

Commission on AIDS, that seropositive HCWs have no duty of disclo-
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sure.2 They are seemingly missing the complexity of the moral issue in
question. As moral agents, both patients and physicians have a prima facie
right to know of one another’s HIV infection based on their general natural
duties. However, the question is whether to accept that physicians’ right to
know is as strong as patients’ right to know.

This last claim is controversial. By virtue of their entrenched profes-
sional role, physicians acquire entrenched professional duties that patients
lack. Consequently, even if one recognizes that patients as moral agents
have duties to their physicians, it can be concluded that there is a weightier
presumption in favor of either (1) physicians’ voluntary disclosure of their
seropositivity to their patients, or (2) their voluntary abstention from prac-
ticing invasive procedures on them, or both. This presumption is based on
the premise that physicians qua physicians have a categorical entrenched
negative duty of nonmaleficence to refrain from intentionally bringing
about harm and/or undue risk of harm to their patients. Patients have a
right to know based on both their right to life and their autonomy. There-
fore, they are entitled to make an informed decision about whom they will
allow to affect their bodily integrity and consequently their lives.*?

This being so, it is contended that, even though some physicians are
more at risk of being infected by their patients than vice versa, they have
a weightier obligation than patients to disclose their serologic status only
if they will expose them to undue risk of harm. In the present discussion,
the debate is between patients’ and physicians’ right to life. If there is a
conflict between competing rights to life, it seems that one must search for
additional moral considerations to resolve it. That is precisely what I have
attempted in this paper. By appealing to the language of social roles, I have
argued for a moral presumption in favor of seropositive physicians disclos-
ing their serologic status, or for ceasing practicing invasive procedures,
provided there are seronegative physicians available to perform them.,

In this paper no argument has been presented for any specific social
policy. However, given that the risk of HIV infection from seropositive
patients to seronegative physicians and, conversely, is uwwnoxwim:&u\
equivalent — especially if one follows universal precautions — Or 1n Some
circumstances is even higher for physicians than for patients (e.g., sur-
geons and HCWs practicing in areas with high incidence of AIDS); it fol-
lows that given our respect for human life, we should adopt
nondiscriminatory and hence fair social policies. Thus if an invasive pro-
cedure occurs, both physicians as well as patients have a duty to disclose
any serious infection that may jeopardize their lives.
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2. Dr. Arcer seems to have infected one more person, Ms. Sherry Annette Johnson.
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3. The Centers for Disease Control (CDC) defines invasive procedures as “surgical
entry into tissues, cavities, or organs or repair of major traumatic injuries.” See CDC,
“Recommendation for Prevention of HIV Transmission in Health-Care Settings,”
MMWR, vol. 36, suppl. no. 2S (1987), pp. 6S-7S. Evidently, the problem of estab-
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sure-prone” invasive procedure is a difficult issue beyond the scope of this paper.
However, it is assumed that in some cases a relevant distinction could be made
between invasive and noninvasive procedures. See CDC, “Recommendations for
Preventing Transmission of Human Immunodeficiency Virus and Hepatitis B Virus to
Patients During Exposure-Prone Invasive Procedures,” MMWR, vol. 40, no. RR-8 (July
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4. In Dr. Almaraz’s case no infected individual has been found. See Audrey Smith
Rogers, Ph.D., MPH; John W. Froggatt III, MD; Timothy Townsend, MD, et al,
“Investigation of Potential HIV Transmission to the Patients of an HIV-Infected
Surgeon,” JAMA, vol. 269, n. 14 (April 14, 1993), pp. 1795-1801.

5. For an argument defending the claim that patients have a weightier moral
obligation than physicians to disclose their HIV infection, see Sandra E. Marshall,
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rigid and hence morally suspect. However, for my argument to work it is enough to
recognize that negative duties are generally more stringent than positive ones. For a
classic defense of this position, see Philippa Foot, “The Problem of Abortion and the
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well-being), or to voluntarily refrain from unduly risking patients’ lives. Similarly,
although the notion of informed consent has not being used to question the serologic
status of physicians, it does not follow that it should not be expanded to do so.
33. See Townsend, op. cit.
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“AIDS and the Duty to Treat,” pp. 115-21. See also AMA, Report of Council on
Ethical and Judicial Affairs; AMA, “AMA Statement on HIV Infected Physicians;”
and AMA, Digest of HIV/AIDS Policy.

35. Appealing to the history of the medical profession seems not to settle this issue.
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4 (1975), pp. 295-314. While others argue contra Thomson that the right to privacy
is a distinct right, like the right to life or the right to liberty, and hence not always
reducible to other rights. See Thomas Scalon, “Thomson on Privacy,” Philosophy and
Public Affairs, vol. 4 (1975), pp. 315-322; in the same issue see James Rachels, “Why
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42. National Commission on AIDS, Preventing HIV Transmission in Health Care
Settings (July of 1992)

43. It is assumed that paternalism medical or otherwise is always in need of
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