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a war of aggression with imperial ambitions.’ If so, there is an important
moral difference between combatants engaged in self-defense to repel an
aggressor, namely, just combatants, and those engaged in the aggression,
namely, unjust combatants.

One can accept Vitoria’s suggestion that just and unjust combatants are
equally legally innocent of offence, if they followed the sovereign’s
command, and if they fought in good faith; that is, if they believed
themselves to be in the right. But they are not equally morally innocent.
According to Vitoria, once the war is over, and assuming that they present
no future threat, combatants should not be killed (Vitoria 2006a, 321).
Yet they remain morally blameworthy for having contributed to the
aggression.

For Vitoria and Sudrez, a war is conceived just only if it fulfills Aquinas’s
three conditions: It must be waged by a proper authority on behalf of a
sovereign state, it must be waged by appealing to a just cause such as an
undeserved harm received, and it must be waged with the right intention
to seek good and avoid evil (Aquinas 2006a, g. 40, art. 1), that is, to bring
about a just peace. Soldiers who contribute to an unjust war, regardless of
their beliefs about the justifiability of the war, are unjust combatants.
Whether they could be morally excused for having done so remains an
open question.

3. Collective Punishment

Those attempting to justify inflicting significant harm on others are likely
to encounter serious tensions between the ideals supporting their theories
and the application of their theories to actual scenarios. Vitoria’s and
Sudrez’s disputations on war are not exempt from these tensions. They
justify deliberately harming the innocent if it is reasonably unavoidable for
defeating and/or punishing those responsible for waging an unjust war. If
one were to insist that in a just war the deliberate harming of the innocent
should be reasonably avoidable, then no war would be justified. However,
Vitoria and Suérez justify some wars, such as wars against great evil to
prevent, stop, or punish aggression. Hence, for them, in a just war
deliberately harming the innocent is reasonably unavoidable. They seem to
accept that in the heat of battle it is virtually impossible to keep one’s
hands clean (Coady 1993, 424-30)."

They argue that during an unjust war those acting on behalf of the
offended nation can justifiably harm ordinary citizens of the offending

? For example, according to Vitoria (2006a, 303), “enlargement of empire cannot be a cause of
just war.”

10 War confronts us with the problem of dirty hands, that is, whether political expedience
sometimes overrides stringent moral considerations, such as violating the categorical immu-
nity of innocent noncombatants to defeat an unjust opponent.
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nation who might be generally innocent of offence in a mens rea sense.
According to Vitoria, for example, “If a sovereign wages an unjust war
against another prince, the injured party may plunder and pursue all the
other rights of war against that sovereign’s subjects, even if they are
innocent of offence” (Vitoria 2006b, 21).

Vitoria’s view seems deplorable. But, in the above citation, he refers to
the “rights of war,” or to what was legally permissible back then by the jus
gentium. He is not morally licensing the soldiers of the offended nation to
inflict any type of punishment on the offending nation’s citizens. While the
ordinary citizens of a nation that wages an unjust war against another
nation can be “innocent of offence,” they might not be guiltless or harm-
less. That is, they might be noninnocent in a Good Samaritan or in a
material sense. This seems to be Vitoria’s plausible assumption when he
states: “If [the sovereign] permits any injustice in the exercise of his office
the blame lies with the commonwealth, since the commonwealth is held
responsible for entrusting its power only to a man who will justly exercise
any authority [...] he may be given” (ibid.).

One can illustrate the relevance of Vitoria’s assumption for a contem-
porary setting on the following grounds. The ordinary citizens of an
offending nation are not only harmful for entrusting the executive power
to an unjust sovereign, but they can also be harmful in other ways. They
can be directly contributing to the aggression by providing logistical
and/or material support for it without being engaged in the actual
fighting, such as those working in munitions factories, scientists involved
in developing weapons of mass destruction, private contractors, and
multifarious collaborationists. Or they can be viewed as “innocent threats”
by being formally innocent but materially harmful, such as beguiled
scientists who have been misled to work in the development of weaponry
and thus inadvertently contributing to the war effort, or those who have
been coerced into doing so. Nonetheless, they present an innocent but
substantive material threat to the citizens of the offending nation. Hence,
they could in principle be justifiably targeted.

The ordinary citizens of an offending nation seem noninnocent, albeit in
an elliptical sense, since they belong to the nation that wages an unjust war.
They can be viewed as collectively guilty by consenting to entrusting, or
supporting the executive power of an unjust sovereign, so Vitoria argues
(ibid.). Excepting children, the severely ill, and the mentally challenged,
ordinary responsible citizens of an offending nation seem to share some
degree of moral guilt. But whether their degree of moral guilt is serious
enough to blame them individually for their government’s blameworthy
policies would depend on their individual motives and behavior."

" For a classic argument against collective responsibility or collective guilt, see H. D. Lewis
1991. For Lewis, moral responsibility belongs “ ially to the individual.” Yet he admits
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Suppose, for example, they could have left the country but chose to stay.
Or they could have effectively conspired against their belligerent govern-
ment but did not have the courage to do so. Or they could have simply
engaged in civil disobedience to attempt changing the unjust government
policies but opted otherwise.

Yet collectively blaming ordinary citizens of an offending nation based
on the preceding reasons would be morally spurious if the reasons are
unwarranted. For example, a real possibility of leaving the country might
have not existed. Or, for some, leaving their country might have been too
onerous or too dangerous. For others, the possibility of successfully con-
spiring against the government might have been suicidal. For others, the
possibility of civil disobedience could have resulted in harsh imprisonment
or perhaps even execution without any real possibility of changing the
unjust government policies. Regardless of their guilt, however, if an
offending nation is defeated, and the victor imposes reparations on the
vanquished, then all citizens of the vanquished nation will be collectively
harmed. That is an inescapable fact of war.

In the spirit of Vitoria, Sudrez argues that in a just armed conflict, those
in the right can justifiably “deprive the innocent of their goods, even of
their liberty. The reason is that the innocent form a part of one iniquitous
commonwealth; and on account of the fault of the whole, this part may be
punished even though it does not of itself share in the fault” (Suérez 2006,
364). Suarez assumes that if we belong to a collectivity or corporate body,
such as a nation or a commonwealth, our destinies are inextricably bound
with it. If that is so, then innocent citizens of an offending nation may be
deliberately punished and, hence, collectively harmed.

Some could argue that Sudrez allows the innocent to be collectively
harmed because he accepts a punitive conception of just war.'? But a
contemporary secular just war theorist, such as Michael Walzer, allows as
much as Sudrez did. Walzer states, “Citizenship is a common destiny”
(Walzer 1992, 297). Hence, even harmless noncombatants are not exempt
from the punishment that might be inflicted on them as a result of
belonging to an aggressive or a tyrannical nation. Whether innocent of
offence or not, the victor is likely to punish the vanquished. This is known
as collective punishment (ibid.).

Moreover, current international law allows for imposing broad economic
sanctions against regimes involved in aggression or in harsh and systematic

that the term collective responsibility can be used m a metaphorical sense. While Margaret
Gilbert argues that the notion of collective resp can be ingful, she seems to
agree with Lewis that the blameworthiness of a collectlve act does not imply individual
blameworthiness of any individual member belonging to such a collective. See Gilbert 2006,
109.

12 For the development and end of the punitive conception of war, see McKeogh 2009,
62-73.
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violations of human rights. Imposition of broad economic sanctions,
whether multilateral or not, generally results in widespread suffering
being inflicted on the most vulnerable members of society. Hence,
such an imposition of sanctions may simply be described as collective
punishment.”®

Collective punishment, however, need not entail collective responsibility
or blameworthiness. Citizens of an offending nation might oppose unjust
government policies in various ways. For example, some could refuse to
pay their taxes as a way of trying to impede, slow down, or stop the
aggression. Others could dodge the draft. And still others could even risk
their lives conspiring against the government to try overthrowing it and
thereby stopping the aggression. So there is no substantive sense whereby
one could fairly blame ordinary responsible citizens of an offending nation
who actively opposed their government and its unjust policies. Even to
charge them with political rather than with moral or legal guilt for having
been co-responsible for the way they were governed, as Karl Jaspers has
suggested, seems unwarranted in light of their opposition to their govern-
ment (Jaspers 1961, 31).

Still, whether one could justifiably impute collective responsibility to
ordinary responsible citizens who actively or passively collaborated with
the offending nation’s government can be contestable. Some citizens might
be morally and/or legally blameworthy depending on the extent to which
they willingly and knowingly collaborated with the offending nation’s
officials responsible for promoting, planning, and/or implementing unjust
policies. Others might have been morally and legally innocent in a mens rea
sense. But they might have been noninnocent in a Good Samaritan sense
if they failed to discharge their natural duty of beneficence by not helping
people in need—assuming they were aware of the people’s need, and that
they could have helped them without unreasonably risking harming
themselves or others who deserve no harm."

While the notions of individual guilt and individual moral responsibility
can be debatable, they are sometimes morally and/or legally perspicuous.
We ordinarily ascribe moral responsibility to moral agents only if they can
fulfill their moral duties (Lemos 1986, 126-7). We blame moral agents only
if one can reasonably expect them to discharge their moral duties, but they
inexcusably failed to do so. Unlike the notions of individual guilt and of

'3 For the justifiability of economic i see Cortright and Lopez 1999.

'Y For example, the 1994 Rwanda genocide is a vivid reminder of an unjustifiable and
inexcusable act of omission by the international community to prevent such an apocalyptic
event. In 1994, extremists of the Hutu majority massacred the Tutsi minority, killing roughly
800,000 people while the international community stood by unperturbed. For a classic
moving account of western indifference to the unfolding genocide in Rwanda, see Dallaire
2003.
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individual moral responsibility, the notions of collective guilt and collective
responsibility are frequently opaque.

Occasionally, however, the notions of collective guilt and collective
responsibility are morally and/or legally transparent. For example, one
might hold people collectively guilty and hence collectively blameworthy
for having willingly and knowingly chosen to become members of a
morally insidious organization. The organization could be a political party
whose members instigate hate, intolerance, and violence against those who
are unfairly designated as enemies by the party’s ideology, such as the
erstwhile Nazi party in Germany, or contemporary terrorist groups, such as
Al-Qaeda, whose members are collectively blameworthy for belonging to
organizations that support morally dubious policies.”

Unlike a political party or a terrorist group, a nation is an amorphous
collectivity into which most of its members are born rather than choosing
to be part of it. So imputing collective guilt or collective responsibility to
all ordinary responsible citizens of a nation is morally challenging. People’s
degree of moral and/or legal responsibility would depend on the extent to
which they voluntarily and knowingly engage in objectively morally
and/or legally wrongful practices. As Hannah Arendt underscores, “Where
all are guilty, nobody in the last analysis can be judged” (Arendt 2000, 150).
But at times some people can be judged, such as government and military
officials who planned and carried out an aggression, or the rank-and-file
members of the party who helped enact unjust laws and policies paving
the way for the aggression. Therefore, not everyone is equally guilty and
hence not morally and legally blameworthy to the same degree.

4. Tension in Christian Just War Thinking

For Vitoria and Sudrez, those waging an unjust war can be rightly
punished, but the ordinary citizens of an offending nation can be rightly
punished too. Some contemporary secular just war theorists admit as
much. Michael Walzer is a good example. While admitting that civilians
(presumably innocent noncombatants) during an armed conflict are
equally innocent, Walzer contends that once the hostilities are over, civil-
ians are politically and economically vulnerable as “victims of military
occupation, political reconstruction, and the exaction of reparative pay-
ments” (Walzer 1992, 297).

Jus post bellum dictates that those who suffered aggression ought to be
compensated for the undeserved harm inflicted on them by the offending
nation. But the burden of reparation will affect innocent and noninnocent

'* Margaret Gilbert (2006, 95-100) calls these social groups “collectives” because they can
engage in joint commitments. Like individuals, collectives can be blamed when its members
willingly and knowingly violate their moral duties by commission or by omission.
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citizens alike, since all citizens are part of the same nation. As Walzer
argues, the costs of reparations are distributed among all citizens, includ-
ing future generations that were not involved in the war (ibid.). Despite
in theory prohibiting collective punishment, in practice current interna-
tional law allows for it, disguised as multilateral economic sanctions
against pariah regimes. As a result, it is difficult to conceive of how the
innocent citizens of an offending but vanquished nation could escape such
kismet.

One needs to calibrate the cost of reparation if we want to minimize
inflicting disproportionate undeserved harm on the innocent. Mindful of
such possible unfairness, Suérez states, “If the penalties inflicted upon
the guilty are sufficient for restitution and satisfaction, they cannot justly
be extended to affect the innocent” (Sudrez 2006, 364). But since it is
common practice for the victor to decide what a sufficient (fair) restitution
is, the charge of arbitrariness or “victor’s justice” often overshadows their
decision.

Vitoria and Sudrez think of a nation or commonwealth as a moral and
legal collectivity or corporate body. Hence, for them, it is conceptually and
practically impossible to deliberately punish the corporate body without
deliberately punishing its parts. Despite being a secular just war theorist,
Walzer argues likewise. One would need Solomonic wisdom to conceive of
a morally satisfactory way out of the following dilemma. Either we punish
a corporate body, such as a nation, that systematically and consistently
violates people’s fundamental human rights, whether domestically or
internationally, and in so doing we collectively punish all citizens of an
offending nation, or we opt not to punish the corporate body, allowing its
officials and acolytes to continue violating people’s fundamental human
rights with impunity.

Some might suggest a way out of this dilemma. They might, for
example, argue that after an aggressive nation has been defeated, one
could always try those responsible for the unjust policies of the corporate
body, as in the case of the defendants at the Nuremberg and Tokyo trials
after World War II who were charged with crimes against peace and war
crimes. Building upon the legacy of Nuremberg, the international commu-
nity has recently established the International Criminal Tribunals for the
former Yugoslavia and Rwanda authorized by chapter VII of the UN
Security Council.”® Yet, sometimes, the above-mentioned suggestion could
be impractical, and arbitrary in selecting who to indict.”” Still, imperfect
justice is preferable to no justice at all.

6 See the 1993 Statute of International Criminal Tribunal for the former Yugoslavia (extract, in
Roberts and Guelff 2004, 568-72). See also the 1994 Statute of International Criminal Tribunal for
Rwanda (extract, in Roberts and Guelff 2004, 618-21).

7 For some of the problems associated with the International Criminal Tribunal for the former
Yugoslavia, see McRobie 2010.

© 2013 The Author. Ratio Juris © 2013 Blackwell Publishing Ltd. Ratio Juris, Vol. 26, No. |




image13.jpg
The Innocent in the Just War Thinking 59

While Suérez proscribes “intrinsic injury to innocent persons” (presum-
ably intentionally killing them), he argues that in a just war, “if the end is
permissible, the means necessary to that end are also permissible; and
hence it follows that in the whole course, or duration, of the war hardly
anything done against the enemy involves injustice, except the slaying of
the innocent” (Sudrez 2006, 362). Following Aquinas’ conception of double
effect, he argues that under no circumstances can the innocent be inten-
tionally killed. Yet he admits that they might be incidentally slain when
necessary for victory and when they cannot be distinguished from the
guilty (Sudrez 2006, 364).

Responding to the view of a contemporary Dominican theologian,
Silvestro Mazzolini da Priero, who argued for the legality of terrorizing the
enemy or for inflaming the passions of the soldiers if necessary to conduct
a just war, Vitoria concedes that Silvestro’s argument would likely license
the soldiers to commit all kinds of atrocities, including “murdering and
torturing the innocent, deflowering young girls, raping women, and pil-
laging churches.” He continues, “in these circumstances, it is undoubtedly
unjust to destroy a Christian city except in the most pressing necessity and
with the gravest of causes; but if necessity decrees, it is not unlawful [my
italics], even if the probability is that the soldiery will commit crimes of
this kind” (Vitoria 2006a, 323).

I offer two points of clarification regarding the above passage.
First, Vitoria concedes the notion of “extreme necessity” during a just
war. During extreme necessity, acts that are immoral or illegal under
normal circumstances might be justified or excused, such as the burn-
ing of an enemy’s city where innocent and noninnocent alike will be
inevitably harmed. But, if one accepts Aquinas’s conception of double
effect, as Vitoria does, one may justify the harming of the innocent
only if the intention of those who are in the right is to defeat the
unjust enemy and the burning of their enemy’s city is necessary for
winning the war. The despicable consequences of their actions are
foreseen but not necessarily intended. Still, whether such a harsh behav-
ior is necessary for defeating an unjust enemy remains questionable.
There seems to be no uncontestable criteria for determining when and
if an “extreme necessity” exists. Moreover, even if such criteria were
to exist, the justification of or the excusing of harsh behavior during
an extreme necessity would remain a formidable legal and moral
challenge.

Second, Vitoria recognizes that the soldiers’ appalling behavior was
probable and hence foreseeable. However, he assumes that their concomi-
tant resulting crimes were never intended by those who are in the right for
defeating an unjust enemy. That is, the evil brought about by the soldiers’
appalling behavior is neither necessary nor sufficient for explaining the
action taken by, for example, the leaders of an offended nation to try to
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defeat an unjust enemy.” The reason why they intended to destroy the
unjust enemy’s city was to defeat them rather than to harm the innocent
citizens residing in it.

The commanding officers of an offended nation would have been neither
justified nor excused in condoning such abominable behavior. Even if back
then under extreme necessity during a just war soldiers and commanding
officers of an offended nation were not legally responsible for engaging in
evidently criminal behavior against ordinary citizens of the offending
nation, according to Vitoria, they were certainly morally blameworthy for
their behavior. He insists (ibid.) that the commanding officers have a “duty
to give orders against” engaging in such criminal behavior.

The views of Vitoria and Suérez on the above-mentioned passages justify
or at least excuse acts that are verboten by current international law, such
as acts of reprisals, some types of collective punishments, and the practice
of torture.'” While being sensitive to contextual differences, one can
acknowledge that current international law has improved over a sixteenth-
and seventeenth-century understanding of Christian just war thinking. Yet
critics contend that such a way of thinking is incongruous because it allows
for deliberately harming the innocent while also claiming that they enjoy
categorical immunity not to be intentionally killed. One can agree with
them that Christian just war theorists, such as Vitoria and Suarez, might
undermine the rights of the innocent under extreme necessity during a just
war. But extreme necessity is the exception rather than the norm of an
already stressful circumstance. As a result if it is reasonable to accept that
just wars are possible and that the deliberate harming of the innocent is
reasonably unavoidable for defeating and punishing those who wage an
unjust war, then it seems that critics overstate their arguments against the
conception of just war defended by Vitoria and Suérez.

According to Vitoria and Suarez, while extreme necessity might allow for
deliberately harming the innocent, it will under no circumstances justify
intentionally killing them. However, critics raise a seemingly plausible
objection. There is something aporetic about Christian just war theorists’
commitment to the categorical immunity of the innocent while allowing for
deliberately harming them. Occasionally, deliberate harm can result in the

'8 To argue in favor of a morally relevant distinction b g and ing, James
Sterba (1992, 26) proposes the “Nonexplanation Test.” He asks, “Does the bringing about of
the evil consequences help to explain why the agent undertook the action as a means to the
good consequences?” Evidently, the answer is no. The evil consequences of the soldiers’
app: palling behavior was foreseen rather than intended.

For the prohibition against collective punishment, see art. 4(2)(b) of the Protocol Additional
to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
Non-International Armed Conflicts (Protocol 1I) of June 8, 1977. For the prohibition against acts
of reprisals, see rules 145 and 146 of ICRC, International F itarian Law. For the prohibi
against torture, see Convention against Torture and Other Cruel, Inhuman or Degrad.mg
Treatment or Punishment, 10 December 1984.
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victim’s death. But while all cases of intentional killing are cases of
deliberate harming someone, the converse of this statement is not neces-
sarily true. Thus, for critics to offer a defeater to the coherence of the
Christian conception of just war defended by Vitoria and Sudrez, they
would need to convincingly argue that the act of “intentional killing” and
the act of “deliberate harming” are essentially equivalent. That seems not
to be the case.

By appealing to the notion of extreme necessity during a just war, Vitoria
and Suarez undermine the spirit of their own tradition, which consists of
defending the categorical immunity of the innocent?® There are two
fundamental values in Christian just war thinking that frequently pull in
opposite directions during armed conflicts. First, as Vitoria states, “in the
just war one may do everything necessary for the defence of the public
good” (Vitoria 2006a, 304). Second, he argues, “it is never lawful in itself
intentionally to kill innocent persons” (Vitoria 2006a, 314-5). However,
these two values at times might be irreconcilable.

Under stressful circumstances where innocent people will be inevitably
killed, Vitoria and Suérez palliate the tension by appealing to double-effect
reasoning. A fundamental idea supporting double-effect reasoning is the
intuition that a morally relevant distinction exists between intending and
foreseeing the consequences of people’s voluntary actions. One can trace
this distinction back to Aquinas. For Aquinas, an act can have two effects,
namely, a double effect: one intended, and the other just incidental to the
person’s intention. So, for him, the morality of an act depends essentially
on what is intended, rather than on what is incidental to the person’s
intention (Aquinas 2006b, g. 64, art. 7).%'

One can concede that the application of the views of Vitoria and Suérez
seemingly compromises their commitment to the categorical immunity of
the innocent during just wars. But that need not be a defeater against the
coherence of their views if one bears in mind the following two reasons.
War, especially interstate armed conflict, is an anomaly that brings about
large-scale destruction. As a result the rules and norms that are meant to
apply during ordinary circumstances need not apply to the same degree
during anomalous ones. Under no circumstances do they justify the
intentional killing of the innocent. Some might argue that the intentional
killing of the innocent need not be the summum malum that can happen to
the victims. For example, allowing for the deliberate infliction of severe
physical and psychological harm on innocent victims, such as torturing

® The notion of * extrvme necessity” in Chnsuan ]ust war thinking is as vexing as the notions
of “extreme crisis” and “ porary secular versions of just war
thinking. For extreme crisis, see Rawls 1999 568 For supreme emergency, see Walzer 1992,
chap. 16; 2004, 33-50. The three notions allow for deliberately vnolatmg the categorical
immunity of the innocent.

2 For some of the nuances and criticisms of double effect, see McIntyre 2009.
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them, might sometimes be worse than death. Perhaps that is true. But
many reasonable people, when given the choice, prefer a painful life rather
than a peaceful death.

5. Conclusion

War is a devastating enterprise generally resulting in the killing and
harming of large numbers of people, including innocent civilians. As a
result if one were to insist on the categorical immunity of the innocent even
if the heavens might fall, no war would likely ever be justified. Unfortu-
nately, even if pacifism were to be widely accepted, the likelihood of
preventing humans from killing one another seems improbable at this time.
In an ideal universe they might stop doing so. But since we are not living
in an ideal universe, Vitoria and Sudrez are cognizant of our limitations.

In light of those limitations, I have defended the moral transparency of
the term “innocent” used by Vitoria’s and Suérez’s disputations on war.
For them, the innocent or guiltless enjoy categorical immunity. That is, it
is absolutely wrong to intentionally kill them under normal circumstances.
But they might be deliberately harmed under stressful ones, such as during
a just war. I have also argued that during a just war Vitoria and Suérez
allow the offended nation to collectively punish the citizens of the offend-
ing nation, including innocent citizens. This position, however, is not
unique to Christian just war theorists. Michael Walzer, a secular just war
theorist, admits as much, as does contemporary international law. Regret-
tably, this seems to be a practically inescapable fact of war.

Finally, I have underscored that holding both claims (the categorical
immunity of the innocent during normal circumstances, and allowing for
deliberately harming them during stressful one) raises the specter of
incoherence. So, critics of Christian just war thinking argue that the views
of Vitoria and Sudrez are incongruous. However, Vitoria and Suirez
attempt to avoid the alleged incoherence by accepting the constraints of
Aquinas’s double-effect reasoning. The tension between the above-
mentioned claims remains.

In short, I have argued that Vitoria’s and Sudrez’s views are not
incongruous if one accepts that just wars are possible, and that deliberately
harming the innocent is reasonably unavoidable for defeating and/or
punishing those who wage them. Despite the constraints of Christian or
secular just war thinking, and international law, once we allow that just
wars are possible, we must learn to live with the above-mentioned tension.
Perhaps this tension provides a legitimate reason for pacifists to argue
against the practice of war. But, when facing great evil, pacifism might be
a worse option than the unavoidable suffering inflicted on the innocent
during a just war.
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The Innocent in the Just War
Thinking of Vitoria and Suarez:

A Challenge Even for Secular Just
War Theorists and International Law

VICENTE MEDINA*

Abstract. Vitoria and Suérez defend the categorical immunity of the innocent not to
be intentionally killed. But they allow for inflicting collective punishment on the
innocent and the noninnocent alike during and after a just war. So they allow for
deliberately harming them. Inflicting harm on the innocent can often result in their
death. Hence, holding both claims seems incoherent. First, the objections against
using the term “innocent” are explained. Second, their views on just war are
explored. And third, by appealing to Aquinas’ double-effect reasoning, it is shown
how they try to avoid the above-mentioned incoherence. Still, their appeal might
be insufficient to palliate the tension between the above-mentioned claims. If just
wars are possible, the deliberate harming of the innocent is reasonably unavoidable
for defeating and punishing those who wage them. Hence, defenders of just wars,
whether from a religious or a secular perspective, must live with such a tension.

1. Introduction

I can think of the following reasons for justifying this project. Some
nonpacifist critics dismiss the Christian just war thinking of Vitoria and
Sudrez as being incoherent (Pangle and Ahrensdorf 1999, 104-6). Pacifist
critics argue likewise (Holmes 1989, 17, 183; Norman 1995, 1, 38-9). But
they add that nothing can justify people’s killing one another on a grand
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scale such as during war. There is evidently reason to believe that in war
the innocent will be killed and/or seriously harmed. So in this paper when
I refer to the critics of Christian just war thinking, I am referring to both
nonpacifist and pacifist critics who argue against the coherence of such a
way of thinking about war.

Moreover, [ am assuming that the views of Vitoria and Suérez on war are
not only relevantly similar to, but also typical of the Christian just war
tradition. That is so because they accept Aquinas’s conditions for waging
a just war (Aquinas 2006a, q. 40, art. 1). In addition, they accept his
conception of the innocent as guiltless and his view of double effect
(Aquinas 2006b, q. 64, arts. 6 and 7). In spite of their sixteenth-century
context, their views on war are arguably valuable for assessing the justice
of initiating, conducting, and ending a war.! Hence, 1 will argue that
the charge of incoherence raised by the above-mentioned critics seems
overstated.

Still, a tension exists within their Christian just war thinking. Vitoria and
Suérez defend the categorical immunity of the innocent not to be inten-
tionally killed, but they also defend inflicting collective punishment on the
innocent and the noninnocent alike during and after a just war. In doing
so, they allow for deliberately harming the innocent. Such a deliberate
infliction of harm on the innocent can often result in their death. Hence,
defending both claims might seem incoherent.

The above-mentioned tension, however, is not unique to Christian just
war theorists. By allowing for the possibility of collective punishment
against combatants and noncombatants alike during a “supreme emer-
gency” and after an unjust war, a contemporary secular just war theorist,
such as Michael Walzer, faces a similar tension.? So does international
law—by defending the immunity of noncombatants and also by allowing
the UN Security Council to impose sanctions against pariah states. There
is sufficient empirical evidence supporting the claim that broad economic
sanctions imposed on a pariah state are harshly experienced by the most
vulnerable members of society who are noncombatants and frequently
innocent too.?

! For the relevance of traditional secular and Christian just war thinking to contemporary
debates about justice in war, see Sorabji 2006, 13-29.

2 For supreme emergency, see Walzer 1992, chap. 16; 2004, 33-50. According to Walzer, a
supreme emergency is a matter of life and death where we face the following dilemma: Either
we deliberately kill innocent people to try to salvage our political community or the
community will perish.

® After Iraqi troops invaded Kuwait in August 1990, the UN Security Council imposed broad
economic sanctions against Iraq’s government to try to reverse the invasion. The economic
sanctions, however, did not accomplish their mxanded goal. But they were lethal to the most
vulnerable members of Iraqi society. For a c of the | effects that
the sanctions had on women, older persons, but espeoally on c}uldren during and after the
first Gulf War, see Pellett 2000, chap. 12.
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My argument in this paper is divided into three parts. In the first part,
I outline some objections that scholars have raised against using the term
“innocent” when discussing the use of political violence. While admitting
the ambiguity of the term innocent, I underscore the moral transparency of
its use in Christian just war theorists. For example, Vitoria and Sudrez
agree with Aquinas that the innocent are the guiltless. Hence, by virtue of
their guiltlessness, they enjoy categorical immunity.

For Vitoria and Suérez, people enjoy categorical immunity if and only if
it is absolutely wrong to intentionally kill them by commission or by
omission under normal circumstances. Nevertheless one might be justified
or at least excused for deliberately harming them under stressful circum-
stances. By “stressful circumstances,” I mean those situations under which
the innocent are unavoidably threatened and likely to be harmed. War is
a classic example of a stressful situation.

In the second part, I explore the views of Vitoria and Suédrez on war.
They contend that in a just war the offended nation has the right to
collectively punish the citizens of an offending nation. Despite being
noncombatants, they are still presumably guilty of such an offense in virtue
of their belonging to the offending nation. So Vitoria and Sudrez support
inflicting collective punishment on the guilty but not intentionally killing
them. Secular just war theorists, such as Michael Walzer, who reject the
notion of collective guilt, admit as much as Vitoria and Sudrez do regard-
ing collective punishment.

In the third part, I argue that holding both claims (the categorical
immunity of the innocent during ordinary circumstances and allowing for
deliberately harming them during stressful ones) raises the specter of
incoherence in both Christian just war theorists, such as Vitoria and Suérez,
and secular just war theorists, such as Walzer. Yet to try to avoid incoher-
ence, Vitoria and Sudrez embrace the constraints of Aquinas’ double-effect
reasoning.

I argue, however, that the views of Vitoria and Suérez are not nec-
essarily incoherent, provided that one accepts the following two condi-
tions: that just wars are possible, and that deliberately harming the
innocent is reasonably unavoidable for defeating and/or punishing those
responsible for waging unjust wars. An act is reasonably unavoidable if
there is no other morally justifiable and feasible way for achieving a
commendable goal, such as defeating and/or punishing aggressors and
their supporters.

Critics might argue that I am begging the question because I am
assuming what needs to be proved, namely, that just wars are possible, and
that armed conflicts are reasonably unavoidable. I grant that the idea of
just war is questionable: reasonable people disagree about the justifiability
of any war. Still, there is compelling evidence that sometimes armed
conflicts are unavoidable if we care to protect fundamental values, such as
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preserving human dignity by avoiding tyranny, genocide, or ethnic cleans-
ing. But that is an issue beyond the scope of the present paper.

2. The Ambiguity of the Innocent

The term “innocent” is a protean term. One might argue, however, that in
Christian just war thinking the substantive use of the term “innocent”
refers to people who are morally innocent or guiltless. For example, Vitoria
argues that “we may not use the sword against those who have not
harmed us; to kill the innocent is prohibited by natural law” (Vitoria 2006a,
304). Similarly, Sudrez contends that “life does not fall under human
dominion, and therefore, no one may be deprived of his life save by reason
of his own fault.” The innocent, according to him, are those who “have not
shared in the crime nor in the unjust war.” He argues, “The natural law
demands that, generally speaking, no one who is actually known to be free
from fault, may be killed” (Suarez 2006, 364-5).

In addition, one can conceive of people’s innocence in four more
different ways: in a purely mens rea sense, by not intending to harm others
who deserve no harm; in a Good Samaritan sense, by avoiding intentional
failure to help others who are in grave distress, provided one could help
them without unreasonably risking harming oneself or others who deserve
no harm;* in a material sense, by posing no significant “innocent threat” to
others who do not deserve it;° and in an inoffensive sense, by being
harmless. When I use the expression “the innocent,” I am referring to those
who are guiltless unless I specify otherwise.

According to Jeff McMahan, the term “innocent,” “in its most generic
sense,” means “not a legitimate target of military attack” (McMahan 2009,
8). He identifies two other senses of “innocent”: the morally innocent or
nonculpable, and the harmless. But, according to him, “the primary and
substantive sense of ‘innocent’ in just war theory” is not be nocente or
harmful, but rather harmless (McMahan 2009, 11). He admits that this is
the primary sense of the term “innocent” in modern just war theory. Yet it
is not the primary sense used by Vitoria and Suérez that was used in
debates about war in the sixteenth-century (McMahan 2009, 33-4).

Unlike McMahan, Jeffrie Murphy objects to using the term “innocent” in
trying to identify individuals who are not directly responsible in fighting

* A person, P, exposes himself or others to unreasonable risk of harm when trying to
discharge his duty of beneficence if: (i) P seriously endangers his life or well-being, or the life
or well-being of others who deserve no harm, (ii) P could have avoided the risk, and (iii) P
would have been justified or excused for avoiding the risk.

5 For the idea of innocent or involuntary threats, see Donagan 1977, 162-3. Individuals are
conceived of as innocent threats to others when they inadvertently risk harming those who
are harmless. That is, they are formally innocent, but materially harmful to those who deserve
no harm.
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a war. For him, “the classical worry about protecting the innocent is really
a worry about protecting noncombatants” (Murphy 1973, 531-2). That might
be so, but the unqualified protection of noncombatants could seem morally
suspect, especially when the class of noncombatants includes civilians
deliberately committing egregious acts that contribute to initiating and
conducting a war of aggression.

Vitoria and Sudrez understood the nefarious role that civilians could
play at all stages of a war. So they argued in favor of the categorical
immunity of individuals based on their guiltlessness rather than on their
noncombatancy. However, given the already noted ambiguity of the term
“innocent,” it seems that including this term in definitional disputations
about war can be at times referentially opaque.

Sometimes the term “innocent” is pellucid—as when one uses it to
denote guiltless and/or harmless noncombatants.® The class of guiltless
and/or harmless noncombatants, however, and the class of noncombatants
are not coextensive. As illustrated by the case of munitions factory workers
or scientists developing weapons of mass destruction, one can be a
noncombatant, but not necessarily guiltless or harmless. Even if one were
guiltless by virtue of excusable ignorance or by virtue of being under
duress, it would not follow that one is harmless. So while formally
innocent in a mens rea sense, one can be materially harmful to others.

In war, civilians who are uninvolved in war-related activities and do not
support the war in any significant way can be regarded as innocent by
virtue of their guiltlessness or by virtue of their harmlessness. Still,
according to Vitoria and Sudrez, they are not necessarily guiltless if they
are citizens of a nation that wages an unjust war, such as a war of
aggression. So Vitoria and Suarez consider them as collectively guilty in a
somewhat elliptical sense. The point, however, is not whether we can
reasonably regard them as being collectively guilty, but whether it would
be reasonable to conceive of them as liable to being attacked. Despite
acknowledging their collective guilt, Vitoria and Suirez would agree, in
principle, with modern international law that the vast numbers of ordinary
citizens are not liable to being attacked unless it is necessary for winning
a just war.

International law grants immunity to public and government officials
who are identified as civilians and, therefore, as noncombatants. Hence,
legally, they ought not to be deliberately targeted.” In spite of their legal
immunity, the issue of whether they could be justifiably targeted remains
contentious. Despite international law, the use of political violence against

¢ For an argument against the principle of noncombatant immunity based on a guilty and/or
harmless model, see Norman 1995, 167-9. For Norman, both models are deficient because
noncombatants, such as politicians, are primarily responsible for approving an unjust war.
7 See 1977 Geneva Protocol I, chap. 1I, arts. 50, 51, in Roberts and Guelff 2004, 448.
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them could in principle be morally justified. For example, when they
approve and support wars of aggression, or if they flagrantly and system-
atically violate human rights, provided no other reasonable nonviolent
ways exist to prevent or to stop them from committing such egregious acts.

One could argue that even if elected or appointed government officials
engaged in a just war, they could still lose their innocence in the eyes of
the aggressor. By being responsible for the decision to wage war against an
aggressor, elected or appointed government officials represent a threat to
the physical integrity of the aggressor. As Primoratz contends, in spite of
not wearing a uniform and not being engaged in actual fighting, the
political leaders of a country at war are legitimate targets (Primoratz 2007,
29). As a result, their civilian immunity can be justifiably compromised.
Under current international law, all combatants, regardless of whether they
are fighting a just or an unjust war, are presumed to be equally liable.®

While Primoratz’s view about the vulnerability of the political leaders of
countries at war seems persuasive, his view depends on recognizing an
unforfeitable right of self-defense. That is, whether we are in the right or
not, by virtue of being combatants, we have an unforfeitable right to
defend ourselves when attacked. Such a conception of a right of self-
defense is similar to Hobbes’s conception of an absolute natural right of
self-preservation (Hobbes 1991, 91). Still, while a Hobbesian conception of
a natural right of self-preservation is congruent with the contemporary
laws of armed conflict (LOAC), it is contrary to the spirit animating
Christian just war theorists who distinguish between just and unjust
combatants.

Vitoria and Sudrez accept that combatants enjoy equal legal standing to
be targeted based on the jus gentium, but, based on natural law, they deny
that combatants have equal moral standing to be targeted. Combatants
engaged in unjust wars do not enjoy the same moral standing as those
engaged in just wars. Combatants who wage a just war are presumed to
be just, namely, just combatants, provided they do not engage in egregious
acts, such as intentionally killing innocent people. Hence, in principle, they
ought not to be targeted.

By contrast, combatants who wage an unjust war are presumed to be
unjust, namely, unjust combatants. Hence, in principle, they can be justi-
fiably targeted. But since the justifiability of a war is frequently disputable,
distinguishing between just and unjust combatants is similarly vexing. As
a result, in the fog of war, Vitoria and Sudérez, like contemporary interna-
tional law, allow combatants, whether just or unjust, to be legally targeted.

Still, a significant moral distinction exists between a just war, such as a
war of self-defense or one to prevent great evil, and an unjust war, such as

® For an interesting argument challenging the equal moral standing of combatants, see
McMahan 2009, 38-103.
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