CHAPTER VI

AFRICAN VALUES AND
CAPITAL PUNISHMENT

THADDEUS METZ

INTRODUCTION

What is the strongest argument grounded in African values for
abolishing capital punishment? In this chapter, I defend a particular
answer to this question, one that invokes an under-theorized conception of
human dignity. Roughly, I maintain that the death penalty is nearly always
morally unjustified, and should therefore be abolished, because it
degrades people’s special capacity for communal relationships. To defend
this claim, I proceed by: first, clarifying what I aim to achieve in this
essay; second, criticizing existing objections to the death penalty that
ethicists, jurists and others have proffered on ‘African’ grounds: third,
advancing a new, dignity-based objection with an A frican pedigree that |
take to be the most promising; and, fourth, making some concluding
remarks about related work that should be undertaken if my
argumentation in this essay is sound.

CLARIFYING MY AIM

I'have said that I aim to answer the question, ‘What is the most
promising way to object to the death penalty, when appealing to African
values?’. This question is naturally understood to assume, for the sake of
argument, that the death penalty is immoral, and seeks the best
explanation of why it is. Many readers, however, might be initially
unconvinced that the death penalty is immoral. Indeed, capital punishment
is legal in more than two dozen states below the Sahara, and often
majorities in sub-Saharan abolitionist states would like to see it legalized."
However, such readers will find good reason to change their minds, if, as |
expect, they find the argument 1 make against capital punishment to be
independently attractive.

I maintain, in fact, that many African readers will find my
argument against capital punishment to be attractive for appealing to
certain ideas implicit in views they already hold. 1 argue that
characteristically African values provide good reason to reject the death
penalty, regardless of whether that has been appreciated up to now. By
“African values’, I mean ideas about good/bad and right/wrong that haye
been salient among the black peoples in the sub-Saharan region in a way
they have tended not to be elsewhere in the world. Such a construal of the
word *African’ implies neither that such values are held by everyone



below the Sahara, nor that no one beyond the Sahara does so. Instead, thlls
word is meant to connote properties that have been recurr‘:n_t y
exemplified in that region among those not of European, Arab or ]s;jan
descent and that have not been instantiated 1’!"105"[ other places on the g]g 0 e].c
My claim is that there are ideas about th'e dignity of persons, the va ueﬂ(:e
community, and the justifiability of Ylglence that are common in e
moral-philosophical worldviews of trac.!monal black Sub—SaharaE socie 1‘[0
and that, upon philosophical clariflié:z;’tionba?dhrzﬁnement, can be seen
i ital punishment should be abolished. . ,
entel th@;t stétatf?e terms ‘death penalty’ and _‘c_apital pumshme}rllt
interchangeably to indicate the state’s intentional kl_llmg of a [Lersonbt a;
expresses disapproval of a crime that‘has been Judg.ed 'tc_" ave ;:ef
committed. So stated, the death penalty, imposed by the judicial branc }?
government, must be distinguished from deadly forf:e, ‘employe?d l?y the
executive branch. To use deadly force (or to do so Jusmﬁab!y)? is fpr t'te
police or army to employ coercion, which has a gooc% chance of klfllmg its
target, in order to prevent harm to Lpnocent pi?,l‘"[les. Deadly bo;ce is
‘prospective’, by which I mean that it is py deﬁmtl'on .dep'loyed e ogeta
crime or other aggression has been committed, and is (]ustlﬁably) used to
stop the harmful act from being done. The death penalty, in 1comrlast, dlS
‘retrospective’ in that it is a response to harm or a wrong that 1asda rea );
been done (or has been perceived to have been): A second majo
difference between the two is that the death penalty is meant to censull;e
certain wrongful behaviour, whereas . deadly force need not . et:
condemnatory, e.g., it may sometimes (rightfully!) be employed agalnlsd
‘innocent threats’, i.e., persons who, for no fault of t}?elr own, wou d
otherwise harm other persons. Below | argue that one major p.rob'lem v;ut
the existing African arguments against the dfeath. penglty is lhalt1 tle_)f[
counterintuitively entail that deadly force is unjustified in cases where 1
e lsl: 0Zlaiming that certain African values _en.tail that the death
penalty ‘should be abolished’, 1 mean to say that it is ‘nearly fllga)l/s arll
injustice. Of course, ‘nearly always’ is not the‘ same as ‘always’. Be owld
admit that there are rare cases in which imposing the death penalty would
be justified by the sub-Saharan ratiopale [ provide. I—I.owever, they Wotl}l]at
be so infrequently encountered, and it would be so difficult to prove hat
they meet the relevant criteria, that I suspect that the most re.':lson::;il
course for a state to take would be to abolish the deat'h penalty altogether,
rather than to make allowance for the very odd exception.

CONSEQUENTIALIST ARGUMENTS

I have not encountered anyone a.ppfzaling to African
considerations who systematically argues that abol!shlng the death pena;lty
would promote the general welfare more than retaining the_cl‘eath per(;a ty};
However, | have found those who have contended that retaining t.he. eat
penalty would not promote the general welfare more than abolishing it.

That is, some African abolitionists have sought to object to a
consequentialist argument for the death penalty by contending that the
results of abolishing it, with regard to crime rates and the like, would be
no worse than those of retaining it. Typically, the debate has focused on
deterrence, with abolitionists, such as the important Nigerian philosopher
Segun Gbadegesin, pointing out that, for decades, criminologists were
unable to find real evidence that the death penalty deters more than, say,
life in prison.’

The ‘African’ source of this consequentialist debate is
straightforwardly ~understood to be the fact that sub-Saharans
characteristically prize community, and that punishment is justified
insofar as it will prevent either members of the community from being
harmed or communal norms from being violated. Some African
philosophers have explicitly argued for stringent penalties such as the
death penalty based on the idea that the end of protecting the community
Justifies the means (at least if the party being severely punished is guilty
of a serious crime).” African abolitionists have replied to this argument by
contending that the community would be no less protected if the state no
longer used the death penalty.

There is one serious problem with this rationale against the death
penalty: there have been studies conducted in the past 10 years that
purport to provide new, strong evidence that the death 4pe:na]ty can deter,
and has indeed deterred, crime more than its absence.” Of course, these
studies have been questioned. However, while it was a truism in the 20™
century that there was no good evidence for the deterrent capacity of the
death penalty, in the 21% it is debatable whether there is. Insofar as the
consequences of the retention of the death penalty relative to its abolition

are unclear, one is not yet justified in rejecting the death penalty for
consequentialist considerations.

EXTANT DIGNITY-BASED ARGUMENTS

The objection that capital punishment is degrading of human
dignity neatly side-steps the problem facing a consequentialist criticism of
it. A dignity-based objection does not appeal to the results of the death
penalty, but rather maintains that there is something about it ‘in itself* that
is morally wrong. To have a dignity is, roughly, to have a superlative final
value, i.e., to be a certain entity that is good for its own sake to a degree
higher than anything else in the animal, vegetable and mineral kingdoms.?
I first present and reject two dignity-based objections to the death penalty
that have been prominently made from an African perspective, before
presenting a new one that I maintain is a clear improvement on them.

First, one encounters the argument that human beings have a
dignity of a sort that would be degraded were an innocent person
executed, an argument that Moses Oké has made most thoroughly from an
African standpoint.’ He points out that it has been common among
traditional Yorubas, a people in Western Africa, to believe that all or most



human beings have a dignity. | add that the same is true of traditional
African societies more generally, with many of them holding that human
beings have a dignity in virtue of being a spiritual offshoot of God, the
source of all vitality. Supposing that the state must above all not degrad_e
people’s dignity, that an innocent person’s dignity wouldlbe degraded 1_f
he were executed, and that the state can never be certain that those it
executes are guilty,’ it follows that the state should abolish the death
penalty. ‘ ‘

I mention a prima facie problem with this rationale, befo_re
presenting what [ think is a decisive reason to reject it. One might point
out that certainty is not expected anywhere else in our moral reasoning,
and that a weaker, but still robust, standard of proof beyond a reasonable
doubt both is more sensible and can sometimes be satisfied. If one h?.lS
proof beyond a reasonable doubt that someone deserves to c']ie fqr his
misdeeds, then one arguably does not degrade him upon putting hlm ‘Eo
death, or does not do so in a way that warrants blame or guilt, even if he is
in fact innocent and does not deserve execution. o

While this problem with Oké’s argument is worth c0n51de_rmg, l
think the most damning consideration against it is that it odd_ly en.talls that
the use of deadly force is unjustitied in cases where it p]amly‘ls not. If
‘respect for the dignity of all (is) not in sync with either the pollcylor the
practice of judicially killing offenders or alleged' offc?nders in t.he
community, especially when it (is) granted that -the Judlplgl system (is)
always vulnerable to error’,® then all intentional killing must bF:
considered impermissibly disrespectful. However, that wou}d mean that it
is wrong ever to use deadly force in defence of oneselilor of otl_lers’.
Elsewhere, | have maintained that the following cage, ‘Ethnic Cleansing’,
shows this implication to be deeply counterintuitive:

You are a peacekeeper who sees two men chasing an
innocent, elderly woman with machetes, trying to kill her
merely because she has a different ethnicity. You have a
machine gun. After firing a warning shot to deter_ the
men (that you see they have recognized as a warning),
they are not scared off and continue after the woman.
You shoot the two aggressors, reasonably judging it to be
necessary and sufficient to protect the one innocent.
They die, and she lives.

I claim that the use of deadly force is morally justified in the case of
‘Ethnic Cleansing’, despite the lack of certainty that the men will continue
aggressing or will succeed in seriously harming the woman. And most
African readers will agree. Pacifism is far from the dominant approach to
violence in sub-Saharan moral thinking, and it is instead widely acce;?ted
that violence in self- or other-defence can be justified. In sum, if certainty
of guilt for serious harm were necessary for intentional killing to be

Justified, then deadly force would always be unjustified, but it is not.
Hence, Oké’s objection to the death penalty is fatally (so to speak) flawed.

The same problem applies to a second, somewhat more common
African- and dignity-based argument against the death penalty. Members
of the Constitutional Court of the Republic of South Africa, among others,
have maintained that human life has an inherent dignity that confers an
inalienable right to life on all of us. As the death penalty would violate a
person’s right to life, even if he were guilty, it would be an impermissible
degradation. As one justice of the Court has said:

[There is a need to] recognise the right to and protection
of human dignity as a right concomitant to life itself and
inherent in all human beings, so that South Africans may
also appreciate that even the vilest criminal remains a
human being (Furman v Georgia, supra). In my view,
life and dignity are like two sides of the same coin. The
concept of ubuntu embodies them both. '’

‘Ubuntw’ is the Nguni term for humanness that is understood by many in
southern Africa to encapsulate morality. To have wbuntu is to live a
genuinely human or ethical way of life, which one does, roughly, by
prizing community with other persons.'' The Court takes others to merit
communal relationship by virtue of the dignity they have as human
beings, and for such relating to include upholding everyone’s right to life,
regardless of what they have done.

However, the problem with this rationale against the death
penalty is that it counterintuitively also rules out the use of any deadly
force. If one’s vile actions are not enough to forfeit one’s right to life, then
even the aggressors in Ethnic Cleansing retain theirs, making it
prohibitively degrading for the peacekeeper to shoot them. However, I
presume the reader agrees with me that deadly force would be justified in

such a case, meaning that the present objection to the death penalty is not
the right one to make. '

A NEW DIGNITY-BASED ARGUMENT

I now present a third, dignity-based argument against the death
penalty that is grounded in African values, one that avoids both the
problematic appeal to the consequences of jts imposition and the
counterintuitive implication that deadly force is invariably impermissible.
Part of this new rationale includes the idea that human beings have a
dignity just insofar as they are capable of communal relationships, where
these are understood to be relationships in which one both shares a way of
life with others and cares about their quality of life.” To share a way of
life with others and to care about their quality of life is more or less what
English-speakers mean by ‘friendship’ or ‘love’ in a broad sense. By this
account of dignity, then, if one had to choose between killing a cat or a



person, one should spare the latter because it has a capacity to love that
makes it intrinsically worth more than the former.

Now, what would it mean to degrade someone who has a dignity
in virtue of her capacity for communal or friendly relationships?'* On the
face of it, unfriendly or unloving behaviour is what would freat others as
incapable of community or as less than special for being so capable. More
specifically, degradation often consists of unfriendly behaviour toward
someone that is not meant to counteract her unfriendliness. Respect for the
capacity for community or love means treating a person in accordance
with the way she has exercised it. Roughly, those who have been friendly
do not warrant unfriendly treatment, whereas those who have been
unfriendly do warrant unfriendly treatment, if necessary to protect those
threatened by their comparable unfriendliness. If one is unfriendly toward
another because one must be in order to prevent his proportionate
unfriendliness, then one is not disrespecting his capacity for friendliness,
which he has misused.

This account of the way to degrade, and conversely to respect,
individuals capable of friendship or community grounds a straightforward
explanation of why the death penalty would be degrading but deadly force
would not. Aggressors in (clearly justified) other-defence cases are, by
virtue of being killed, being forced to correct their own proportionately
unfriendly relationships, whereas killing offenders in the case of capital
punishment would not serve this function.

This rationale against the death penalty is not vulnerable to
purported counterexamples that one might be tempted to suggest. For
instance, although capital punishment might, as above, serve the function
of deterrence and hence prevent unfriendliness proportionate to what the
offender has done, it would not be necessary to end any proportionate
unfriendliness that the offender is engaging in or responsible for. The
person on death row is no longer torturing, mutilating or killing, and so
the death penalty would not help those threatened by his comparable
unfriendliness. Furthermore, even if execution were to (m)end unfriendly
relationships that the offender still has or harm that he has caused, e.g.,
with regard to the victim’s family, this unfriendliness would not be
proportionate to the grossly unfriendly action of execution.’

CONCLUSION

In this chapter 1 have critically discussed objections to the death
penalty that have been made by appealing to values salient below the
Sahara desert. I have argued that the most promising sub-Saharan
rationale for abolishing capital punishment invokes the under-analyzed
idea that human dignity inheres in our capacity for communal
relationships, understood as the combination of sharing a way of life and
caring for others’ quality of life, or as friendliness. This capacity of an
offender would be degraded, | argued, if the state put him to death, insofar
as doing so would not be necessary to correct any proportionate misuse of

the capacity for community, viz., unfriendliness, on his part. However, |
contended that the capacity of aggressors to enter into community with
o_thers would not be degraded if the state used deadly force against them,
since doing so would be necessary to counteract a comparable
unfriendliness on their part.

o In other work, it would be worthwhile considering how this
objection to capital punishment compares to other objections to it, ones
that are not necessarily grounded in salient African ideas. In particular, if I
have indeed identified the best way to criticize the death penalty by appeal
to sub-Saharan values, it would be worth considering how this criticism
weighs up against, say, one grounded on a more Western, and specifi cally
Kantian, understanding of dignity. According to the Kantian, human
beings have a dignity insofar as they are capable of autonomy. Which
conception of dignity, one grounded on autonomy or community, is more
likely to entail that the death penalty is unjust and to give the best
explanation of why it is? And which conception of dignity is more

plausible on the whole? Such questions deserve answers in future
research.
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