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Realism and the Censure Theory of Punishment1

1. Introduction

I am interested in developing an attractive version of the censure theory of legal punishment, where punishment is understood to include the intentional imposition of hard treatment such as fines, labor, and imprisonment. 2 Censure theory, as construed here, is the view that the political community must punish those who break just laws in proportion to their injustice because it thereby discharges its weighty obligation to express proportionate disapproval of injus​tice. This view has begun receiving systematic attention in the Anglo-American philosophical literature only in the last 15 years as theorists have sought a backward-looking justification of punishment that avoids the problems facing familiar forms of retributivism.3 What I do here is focus on the metaphysical underpinnings of the view. Specifically, I seek to answer the question of what makes claims about proportionate censure true or false. In virtue of what is it the case that one form of censure is stronger than another or that punishment is the censure fitting injustice? Are these propositions true merely because of social conventions, or is there an objective fact of the matter to which these propositions correspond? Such questions have been scarcely addressed in the analytic literature, but it is urgent to do so in a systematic way. As I make clear in the next section, what is probably the primary motivation for holding
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For helpful comments on a draft that included the initial presentation of the thesis defended here, I thank Joel Anderson, Lara Denis, Sigurdur Kristinsson, David Lyons, Don Scheid, Eleonore Stump, Roger Wertheimer, and Allen Wood.

Although I seek a justification of punishment, this does not mean that I approve of the

forms and amounts of punishment typically imposed in the West.
,

Important recent defenses of censure theory include: Anthony Duff, Trial and Punish​ments (1986), esp. ch, 9; Margaret Falls, Retribution, Reciprocity, and Respect for Persons, Law and Philosophy 6 (1987), 25-51; Igor Primoratz, Punishment as Language, Philosophy64 (1989), 187-205; Jean Hampton, The Retributive Idea, in: Forgiveness and Mercy, ed. Jean Hampton and Jeffrie Murphy, 1988, ch, 4, An Expressive Theory of Retribution, in: Retributivism and Its Critics, ed. Wesley Cragg, 19~2, 1-25, and Correct​ing Harms Versus Righting Wrongs: The Goal of Retribution, UCLA Law Review 39 (1992), 1659-1702; Andrew von Hirsch, Censure and Sanctions, 1993; J"ohn Kleinig, Punishment and Moral Seriousness, Israel Law Review 25 (1991), 401-21; Dan Kahan, What Do Alternative Sanctions Mean? University of Chicago Law Review 63 (1996), 591​653; Thaddeus Metz, Censure Theory and Intuitions about Punishment, Law and Phi/oso​phy19 (2000),491-512.

A couple of classic sources are also worth mentioning. Although Joel Feinberg does not seek to justify punishment because it censures, censure theorists are indebted to his essay analyzing the concept of punishment in terms of censure. See Joel Feinberg, The Expressive Function of Punishment, The Monist 49 (1965), 397-423, reprinted in: Philo​sophy of Law, 5th Edition, eds. Joel Feinberg and Hyman Gross, 1995, 592-602. In addition, Herbert Morris was one of the first among contemporary analytic philosophers to seek to justify punishment by appealing to its expressive elements. See his Persons and Punishment, The Monist 52 (1968), 475-501.
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censure theory depends on the truth of certain controversial metaphysical theses.

4

Since I have already made this argument elsewhere at length, the following discussion is a bit compressed. For a fuller discussion, see Metz (note 3).

advantage over the law-abiding citizens of that land, fairness theory must acquit him. And desert theory also seems to entail that the state should not punish a seriously guilty individual, if that person has already suffered in extra​legal ways. If a rapist fleeing the scene of the crime gets accidentally hit by a bus (injured, but not killed), it is natural for a desert theorist to think, "He got what he deserved"; this means that if the state were to punish the rapist afterward, it would be unjust for imposing more suffering than he deserves.

In contrast, censure theory is naturally able to account for the idea that there is some moral reason to punish all the very guilty. The state maintains its obligation to censure those who have broken just laws, regardless of any good or bad results in the future and regardless of any benefits or burdens that the offender has obtained in the past. And since proportionate censure (ex hypoth​eSI) requires proportionate punishment, having an obligation to censure the extremely unjust always entails having an obligation to punish them.

These reflections have been quick and sketchy. Even if it has not been conclusively demonstrated that censure theory best coheres with commonsen​sical intuitions about the appropriate candidates for punishment and the right amount of punishment, I hope the reader sees why censure theory shows great promise for doing so. This advantage is most likely the main reason for adopting censure theory, at least for those sympathetic to a broadly retributive or backward-looking perspective on punishment.

The key point I want to make in this section is that censure theory's advantage threatens to be undermined by the most commonly held metaphys​ical view of what makes censure claims true or false. To begin to see this, consider the major metaphysical questions that a fully developed censure theory must answer: (1) what makes one type of censure more forceful than another? for example, why is punishing a more forceful censure than scolding? (2) what makes it the case that the state must censure those who have broken just laws with punishment? for example, why is punishing the censure propor​tionate to rape, while a raised voice is the censure proportionate to a negligent step on one's foot? (3) in virtue of what is it true that a certain instance of censorious punishment matches a given instance of injustice? for example, why is at least 30 years in jail the censure that arguably fits first-degree murder, while 3 months is perhaps the fitting censure for a threat to hit someone?

Censure theorists have not reflected much upon these questions. Howev​er, those who have addressed them have invariably been conventionalists (or social relativists). Conventionalism is here construed as the view that censure norms are akin to norms of etiquette in that they are true merely in virtue of variable social practices. Just as belching at the table is rude for my society merely because most of those in my society deem it to be rude, so on the conventionalist view punishment counts as a strong type of censure for my society merely because a majority thinks so. In Joel Feinberg's words,

Punishment is a conventional device for the expression of attitudes of resentment and indignation, and of judgments of disapproval and reprobation... To say that the very physical treatment itself expresses condemnation is to say simply that certain forms of hard treatment have become the conventional symbols of public reprobation. This is neither more nor less paradoxical than to say that certain words have become conventio​

2. A Dilemma for Censure Theory

Let us review the main claims of censure theory, before examining one (if not the) central argument for the view and this argument's metaphysical assump​tions. Censure theory, also known as "intrinsic expressivism," maintains that the main reason for the state to punish is that it must express disapproval of those who have culpably broken just laws. Few, if any, censure theorists believe that the state has reason to censure injustice simply for its own sake. Most instead hold that expressing disapproval of injustice is constitutive of other backward-looking rationales. For example, many hold that by expressing disapproval of injustice the state thereby treats the offender as a responsible moral agent, affirms the value of the victim in face of mistreatment by the offender, or disavows the offender's wrongful actions. Such considerations do not conceive of punishment's justification in terms of .its long-term results. Hence, they differ from forward-looking justifications such as deterrence, re​form, or incapacitation. They also differ from more familiar backward-looking rationales such as the idea that the offender deserves to suffer for his crime or that he has obtained an unfair advantage over law-abiding citizens.

Intrinsic expressivism's unique answer to the question of why the state

should punish enables it to account best for commonly held intuitions about whom the state should punish and how it should punish them.4 Many people have the firm judgments that only the guilty are good candidates for punish​ment, that all the guilty are good candidates for punishment, and that the guilty should be punished proportionately to the degree of their guilt. Stated different​ly, many believe that there is always some significant moral cost when the state punishes the innocent, lets the guilty go free, or punishes a serious crime with a trivial penalty (and vice versa). To begin to see that censure theory best accounts for these judgments, focus on the difficulty that rival theories have accommodating the intuition that there is some moral reason to punish every person guilty of a serious crime.

First, note that forward-looking theories have a notoriously difficult time accommodating this intuition since they make punishment contingent upon the promotion of certain consequences. Utilitarianism and moral education theory, for example, must acquit the very guilty when punishing them would fail to produce as much happiness or virtue (and reduce as much misery or vice) as acquitting.

Regarding backward-looking theories, faimess theory cannot recommend punishment of those who have committed heinous offenses when they have not received any benefits from the legal system. For instance, since someone who enters a foreign territory just to commit a crime has not obtained any unfair
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nal vehicles in our language for the expression of certain attitudes, or that champagne is the alcoholic beverage traditionally used in celebration of great events, or that black is the color of mouming.s

The conventionalist view implies that societies could properly have quite different ways to censure injustice. A culture that did not consider punishment to be a forceful censure that fits injustice could not be considered to have made a mistake, just as there is no mistake for a society not to drink champagne to express jubilation or to use a color different from black to express sadness.

Now, it should be clear that conventionalism is in tension with censure theory's ability to entail that there is always some moral cost when, say, the guilty are acquitted or given a trivial sentence for a serious crime. If truths about proportionate censure can be constructed in different ways by different socie​ties, then it is possible for there to be a society in which punishment is not the censure fitting injustice. Although our society might have the convention of using proportionate punishment to express proportionate disapproval of injus​tice, another society would not be incorrect to deem scolding to be the censure that fits the breaking of just laws. Hence, the censure theorist must choose between holding the familiar and widely held conventionalist view of what makes censure claims true, on the one hand, and having the unique ability to account for intuitive universal truths about whom to punish and how much, on the other.

In the remainder of this discussion, I aim to resolve this dilemma. Specifi​cally, I maintain that conventionalism should be rejected in favor of retaining censure theory's dialectical advantage over competing theories. I motivate this choice among the horns of the dilemma by articulating and defending a new, realist metaphysical account of what makes censure claims true or false.

Before questioning conventionalism and developing an alternative to it in the rest of this essay, I want to make a methodological point. In the course of arguing about censure theory's truth-conditions, I take for granted that propor​tionately censuring injustice requires proportionately punishing it (so that the worse the crime, the greater the hard treatment). That is a controversial claim that censure theorists have yet to defend thoroughly, but it is one that is fair for me to take as established here. I bracket the epistemic issue of whether censure requires punishment and I assume that it does, in order to explore the metaphysical question of why (or in virtue of what) this might be true.

5

Feinberg (note 3), 593, 594. For a similar view, see Hampton (note 3), Expressive Theory, 10, 15; Kleinig (note 3), 417-8; and Kahan (note 3). The title of Primoratz's piece, Punishment as Language (note 3), also suggests that he is a conventionalist about what makes censure claims true, but for a different reading of Primoratz, see Michael Davis, Punishment as Language, Law and Philosophy 10 (1991), esp. 315-8.

should be rejected. In this section, I cast doubt on the main arguments for conventionalism and also raise some objections to the view itself.

So, why does conventionalism about what makes censure claims true seem so initially attractive? Why do censure theorists so readily think that the reason why proportionate censure requires proportionate punishment is simply that this is the practice our Western societies have happened to embrace?

I suspect that censure theorists are generalizing from a large number of instances in which conventionalism about expression is undoubtedly true. If we ask why saying the words "I hate you" expresses hatred, why clapping ex​presses appreciation, or why giving a diamond ring expresses love, convention is surely the correct answer. These activities express the respective mental states in at least American society just because of variable social practices that Americans have adopted. Now, if conventionalism is true about these and so many other cases of expression, then it is plausible to think it is true of all cases, including the expression of disapproval of injustice.

Another likely reason that theorists are inclined to think that all norms governing expression are conventional is that they equate expression and communication. Communication, at least in one straightforward sense, is an activity that by definition involves the use of symbols (Le., conventional repre​sentations) to transmit certain information. If all expression is communication, then all expression is conventional.

However, there are counterexamples that apply to both arguments. There seem to be cases of expression that are neither communicative nor otherwise completely dependent on variable social practices. Particularly relevant here are expressions of disrespect for persons. For example, suppose that one makes a false promise for money. By manipulating a person to realize a self​regarding end, one expresses the attitude or judgment that she is worth less than oneself or one's interests. But such treatment does not (necessarily) use conventional representations to transmit any message, and, more generally, it does not seem right to say that one's false promise expresses disrespect for a person merely in virtue of conventions. Making a false promise for money is universally disrespectful, or so Kantians typically believe. The same arguably goes for failing to keep a promise out of laziness. Breaking one's word just because one feels like it expresses the attitude or judgment that others or their choices are not as important as oneself or one's feelings. Again, this is not communicative behavior (or need not be), and, since it is everywhere disre​spectful (even if not everyone views it to be), variable social practices do not explain why the behavior expresses disrespect.

Now, if expressions of disrespect are indeed counterexamples to the thesis that all expression is conventional, then it is not so clear that expressing disapproval of injustice is conventional. The burden is on the conventionalist to provide reason for thinking that censure is in some relevant way different from respect (or to try to make plausible the idea that respect is entirely conventio​nal).

So far in this section, I have argued that the main arguments for conven​tionalism about censure claims are weak. They rest on generalizations that are questionable in light of plausible counterexamples. I now go a step farther and

3. Conventionalism

Although conventionalism is the predominant account of censure theory's truth-conditions and seems obvious to many, I contend that, upon reflection, it

122

Thaddeus Metz

Realism and the Censure Theory of Punishment

123

target conventionalism itself. In what follows I provide reasons for doubting that conventionalism is true of censure claims. Specifically, I bring out the reasons why it is so plausible to deny that respect claims are true merely in virtue of variable social practices and then contend that these considerations apply equally well to censure claims.

There are three central reasons for thinking that there are some truths about the way to express respect for persons that are not dependent on convention. First, some actions apparently are necessarily disrespectful. At least for human rational beings, it could not be respectful in non-emergency situations to make a false promise for money, to break a promise out of laziness, or to kill a person for the mere thrill. A conventionalist account of respect claims cannot show that these actions are necessarily disrespectful, since conventions by definition are variable.

Second, societies disagree about what is disrespectful. In the post-war era, the West contended that enforcing a combination of political dictatorship and economic planning treats citizens more disrespectfully than enforcing a combi​nation of political democracy and economic markets. Countries in the East disagreed. Disagreement such as this is best explained by the hypothesis that there is a property of disrespectful behavior to which both parties refer and about which they have different conceptions. If expressions of disrespect were entirely a function of convention in the way that manners or traffic rules are, then no cognitive disagreement about disrespect would be possible; only a mere opposition of attitudes would be. There can be differences in belief about traffic rules, but it is not possible to have theoretical disagreements between societies over whether it is proper, say, to drive on the right side of the street.6 They cannot have a genuine argument about this because there is no property independent of their practices to disagree about. Again, if what is respectful were also just a matter of convention, then there likewise could not be the disagreement about it that there seems to be.

Third, it appears that societies have made progress with regard to their views of what is disrespectful or not. For example, we have learned that institutions (under normal circumstances) are disrespectful if they deny women the right to vote, forbid them from getting an education, or give them less pay for the same work as men. Surely the Taliban in Afghanistan have something to learn about respect for persons. And it makes sense to talk about a society improving its knowledge of disrespect only if disrespect is not merely a matter of whatever a society happens to believe or practice.

Analogous to this analysis of the truth-conditions of respect claims, I suggest that there are censure claims that are necessarily true, that there is genuine disagreement over censure claims, and that societies have made progress in ascertaining which censure claims are true. Let us fill the analogy out.

First, one might plausibly think that forcing someone to do hard labor is necessarily a stronger expression of disapproval than scolding him. One apparently could not have a social practice in which a verbal rebuke were a more forceful censure than hard labor (unless rebuke were known and intend​ed to produce a substantial amount of guilt or self-punishment). Conventional​ism cannot account for the necessity here, since the very idea of a convention includes variability.

Second, it seems there can be genuine, cognitive disagreement over which expression of disapproval is proportionate to injustice. A good example might be debate overthe death penalty, with many Americans holding that only death is a censure that is strong enough for certain crimes and most other Constitu​tional democracies denying this.

Third, we have arguably made progress in our understanding of which types of censure are proportionate to injustice. Clear examples are having learned that capital punishment is not a censure proportionate to pickpocketing and that verbal rebuke is not a censure proportionate to rape.

If censure claims do have these three features, then we have strong evidence against conventionalism. Even if this discussion is not sufficient grounds for disbelief in a conventionalist view, it at least shows that the censure theorist is reasonable to develop a different metaphysical theory, one that will underwrite censure theory's ability to entail commonsensical universal truths about whom to punish and how much. I begin to search for such an alternative theory in the next section.

4. Logicism

Necessity well explains universality; if something is everywhere true, it is likely because it must be true. And a typical reason why something must be true is that it is true by definition. This abstract rationale motivates the view occa​sioned by some remarks of Anthony Skillen, who, in an oft-cited article, criticizes the conventionalist view of Feinberg and others7 I take Skillen to hold the strong view that censuring injustice must everywhere be done with punish​ment because punishment is part of the very idea of censuring injustice.8 This "Iogicist" view is suggested by the following passage from Skillen:
'Targeted' actions (hurting, giving, hiding, fleeing) remain 'naturally,' even conceptually, linked with the emotions they express, however twisted or even symbolic (in a Freudian way, for example) the path taken. Clearly, punishment could plausibly be argued to be a natural expression, in this sense, of anger, or indignation….Since the emotions and attitudes referred to are so 'moralistic,' it is difficult to see punishment as anything but their 'natural' (even 'logically proper') expression. It seems simply wrong to treat punishment as a 'conventional device' for expressing indignant reprobation.9

6

More accurately, it is possible to have a theoretical disagreement about traffic rules only at the steep price of permitting logical contradictions. On this dilemma facing conventional​ism, see David Lyons, Ethical Relativism and the Problem of Incoherence, Ethics 86 (1976),107-21.

7 8

Anthony Skillen, How to Say Things with Walls, Philosophy 55 (1980), 509-23

To make the discussion easier to follow, I focus just on the way logicism explains why censuring injustice requires punishing it in some way or other. A fuller account would also have to explain such things as what generally makes one censure stronger than another and why proportionate censure requires proportionate punishment in particular.

Skillen (note 7), 514, 516

9
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The strong reading I am taking this passage to exhibit clearly enables the censure theorist to make claims with a universal scope. It is fitting for every society to express disapproval of injustice with punishment, so Skillen inti​mates, since it is logically impossible to express disapproval of injustice without punishment.1o

But is that correct? Can we not conceive of a political community either on occasion or in general censuring injustice without using hard treatment? Skil​len considers this objection, and he responds as follows:

It is arguable that there are societies and there have been times in which what we think of as 'punishment' hardly exists. But that is surely because the more or less specific matrix of beliefs and practices bound up with ideas of individual responsibility and with religious notions of divine retribution is not universal or inevitable.11

Skillen's response is that any society that does not use punishment does not express indignant reprobation, for it lacks the views of culpability requisite for having any indignant reprobation to express. However, Skillen's response is factually inaccurate. There have been times when a political community has not imposed hard treatment on those who have been unjust and yet has expressed disapproval of them in light of a thick conception of individual responsibility. Consider, for instance, South Africa's Truth and Reconciliation Commission (TRC).12 Those who committed unjust acts for political objectives reGeived amnesty from criminal prosecution (and from civil suits), if and only if they confessed their guilt fully and publicly. TRC hearings were televised, covered by newspapers, and attended by the public. In addition, confessors's names and offenses were printed in the Government Gazette and in the TRC's final report. One may take the naming of the guilty and their crimes to be a way that the new South African state expressed its disapproval of the unjust. If this public exposure does not strike one as a form of censure, imagine that Bishop Tutu and other TRC members scolded those who confessed. Here, it would seem that the political community had a robust view of individual culpability and expressed disapproval of the unjust because of it, but did not use punish​ment.13 In Skillen's view, this combination of factors is logically impossible, but this view just seems incorrect.

There are additional problems with the attempt to ground universal claims about censuring injustice on the bare concept of it. Specifically, at least one of the arguments against conventionalism from the previous section also tells against Skillen's position. Recall that the existence of disagreement about which censure claims are true implies that conventionalism is false. Disagree​ment is incompatible with conventionalism, since conventionalism implies that

there is no subject matter common to different societies about which to have conflicting judgments. There is no objective fact of the matter about whether, say, it is rude to belch at the table or proper to drive on the right side of the road. Now, if Skillen's view were correct, there would be an objective fact of the

matter about whether censuring injustice requires punishment, but it would not.

be one about which people could have a theoretical debate. If punishing the unjust were part of the concept of censuring injustice, then there could not be intelligent disagreement about whether the political community should censure injustice with punishment. The question would be closed by the definitions of the terms. But since it does seem possible for there to be substantive argument about whether indignant reprobation should be expressed with punishment or not, I.e., since the question is open, it is not a logical truth that expressing indignant reprobation is a matter of punishing the unjust.

Although the logicist view I have culled out of Skillen's comments can underwrite censure claims with a universal scope, it cannot do so with plausibil​ity. I am searching for a metaphysical account of what makes it the case that (proportionate) censure of injustice requires (proportionate) punishment of the guilty that both is independently attractive and can underwrite universal truths about censure such as the claim that for any guilty party there is moral reason for his state to punish him. Let us examine a more promising account in the next section.

5. Realism

10 In one place Skillen suggests a functionalist account of what it is to be a certain emotion in terms of the actions it tends to cause. On this reading, indignant reprobation is not by definition the emotion that leads to punishment but is in fact identical with it. See Skillen (note 7), 516. The counterexample of the TRC discussed below in the text also applies to


this functionalist view.

11 Skillen (note 7), 516

12 Desmond Tutu, No Future Without Forgiveness, 1999

13 Neither shaming nor causing unintended harmful consequences is punishment in the

straightforward sense invoked here.

Although expressing disapproval of il1iustice is not by definition a matter of punishing it, it might be objectively constituted by it. This is what a realist theory of the truth-conditions of censure claims holds. Realism in general is the view that statements about a certain subject matter are true in virtue of correspond​ing to a real state of the world, where a real state of the world is one that obtains independently of being the object of anyone's mental states. Before applying this realist account to censure theory, let us see how it works in other, more familiar domains.

Consider the claim, "Water is H2O." What makes this true? Presumably not the bare fact that a group of people believes it is true, for it was true before anyone had the concept of H2O. It isn't true by mere convention. And it is not true by mere definition, for it is a truth that we have come to discover by empirical means and not just by reflecting on the sense of the statement. Instead, the claim is true apparently because it corresponds to the way the world is independently of the way we conceive of it. More specifically, the claim is true in that the terms "water" and "HP' pick out one and the same real object that we have learned about over time. We have come to know that the properties associated with the term "water," roughly, an colorless, odorless liquid that can be found in lakes and rivers, apply to same thing in the world as the chemical structure associated with the term "H2O."
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14 For a clear statement, see David Brink, Moral Realism and the Foundations of Ethics,


1989.

theoretical. The realist can make sense of the existence of cognitive disagree​ment in this case. The realist proposes that there is an objective property of censure-fitting-grievous-injustice about which different societies have different beliefs. On this view, societies refer to the same human action picked out by the phrase "censure fitting grievous injustice" (or something similar), but they have competing conceptions of what this action is.

The third objection to conventionalism is that it cannot accommodate the notion that some cultures have made progress in their knowledge of which censure claims are true. We have arguably learned that capital punishment is not a censure proportionate to trivial crimes and that verbal rebuke is not a censure proportionate to serious crimes. Conventionalism denies that the notion of progress is at all applicable, for there is no objective fact of the matter that societies can apprehend in a better or worse way; there are just different ways of life that are all equally valid. However, realism straightforwardly grounds the idea that some societies have improved their understanding of proportionate censure. Realism postulates that there is a fact of the matter about proportionate censure that obtains independently of our beliefs and that our beliefs can more or less accurately reflect.

Now, recall the problems with logicism. One is that it, like conventionalism, cannot accommodate the existence of disagreement about proportionate cen​sure. If all the important facts about proportionate censure are true by defini​tion, then people who share the concept of proportionate censure will share the same view of its nature. As we have seen, since the realist says that truths about proportionate censure are constituted by the way the world is apart from the way we conceive it, it naturally accounts for disagreement about it.

The other major problem with logicism is that it implies, for example, that it is logically impossible to censure injustice without punishment (or that it is true by definition that proportionate censure of injustice is proportionate punish​ment of injustice). The realist can say, more plausibly, that the concept of censure is much thinner than this. The concept of censuring injustice is more or less the idea of expressing disapproval of a person consequent to her being represented to have wronged another being. This may be done in a variety of ways, only some of which include punishing.

Realism is a controversial thesis for any philosophical domain, and it is particularly so for normativity. I do not pretend to have presented sufficient grounds for belief in a realist account of the truth-conditions of censure claims. However, I hope to have spelled out a reasonable way of resolving the dilemma facing censure theory. The dilemma is that a censure theorist must choose between, on the one hand, being able to show (e.g.,) that there is always moral reason for a given state to punish the guilty and, on the other, holding a seemingly obvious conventionalist account of facts about censuring injustice. I have argued that the censure theorist can plausibly retain her ability to underwrite universal truths about censorious punishment if she adopts a realist account of censure theory's truth-conditions in lieu of a conventionalist (or logicist) account. Because realism can ground the central motivation for holding censure theory, and because it avoids problems facing the prominent

A number of philosophers have recently articulated and defended a realist theory of morality.14 Think about the claim, "Slavery is unjust." Moral realists believe that this statement is true in virtue of facts that obtain independently of anyone's beliefs about morality. It was true even when a majority of people thought otherwise, but it is not true by definition. Instead, it is true arguably because the terms "slavery" and "unjust" (partially) corefer to the same human relationship, or so our best substantive theorization about injustice suggests.

I want to explore the novel possibility th~t the claims "Water is Hp' and "Slavery is unjust," as construed by realists, are similar to claims such as "Proportionate censure of injustice is proportionate punishment of injustice." As we have seen, conventionalism about censure claims says that such state​ments are true merely in virtue of certain beliefs held by a majority in society, whereas logicism says that they are true by definition. In contrast, realism says that they are true because of a real property identity; we have learned that the phrase "proportionate censure of injustice" refers to the same human action as does the phrase "proportionate punishment of injustice."

Set aside for now the difficult question of how we have come to learn that this identity obtains, and consider the ease with which realism secures censure theory's ability to match considered judgments about the proper candidates and amounts of punishment. The realist submits' that we have learned that aa real property of censure-fitting-injustice includes imposing hard treatment upon the unjust and in proportion to their degree of injustice. If the proportionate censure of injustice just is one and the same thing as the proportionate punishment of injustice, then there is no society in which proportionately censuring the guilty can be done without proportionately punishing them.

Clearly, if realism about censure claims is true then there are universally true censure claims, but is realism true? This question is too large to establish conclusively here. What I can do in the rest of this section is show that realism not only avoids the major problems that I have contended plague conventional​ism and logicism, but also provides a principled foundation for them.

Recall, first, that conventionalism cannot account for the intuition that some censure claims are necessarily true. Verbal rebuke could never be a more forceful censure than hard labor, but conventionalism entails that it could be (if enough people in a society believed it were). The realist easily explains the necessity here. Ifthe phrase "strength of censure" refers to a real property, say, (typical) degree of interest dissatisfaction, then it can never be the case that verbal rebuke is stronger than hard labor (given that intentionally imposing hard labor constitutes a greater setback to a person's interests than intending merely to produce the standard discomfort involved in scolding him).

The second problem with conventionalism is that it is inconsistent with the judgment that there is substantive disagreement about which censure claims are true. Americans appear to disagree with much of the rest of the Western world about whether death is the only censure fitting grievous injustice, but conventionalism entails that any disagreement is merely practical and is not
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competing positions in the literature, a realist solution to the dilemma facing censure theory is at least worth more exploration.

pursue the following epistemic questions: how do we come to learn about this real property of censure-fitting-injustice? how do we know that one society's apprehension of this property is any more accurate than another's? Also, recall that this essay has assumed for the sake of argument that proportionately censuring injustice requires imposing proportionate punishment. It has as​sumed this in order to explore the question of why it is true. However, it is worth addressing elsewhere whether it really is true. What evidence is there to support the judgment that censuring injustice requires punishing it?19 Censure theory will not have received a complete defense until these questions are answered.

6. Conclusion

I want to close by posing some questions that remain unanswered in this essay and that need thorough consideration elsewhere. The first thing to address is whether there is any other metaphysical strategy that might ground universal truths about proportionate censure at least as well as realism. In the moral domain, if one wants to try to account for universal truths but deny a realist ontology, one holds a theory known as "contractarian constructivism." Accord​ing to this view, moral facts are constituted by the rational choices of all (human) agents.15 This view differs from realism in that moral truths are identified with the object of certain propositional attitudes. And this view differs from conventionalism in holding that morality is a function of invariable rather than variable propositional attitudes, that is, in saying that everyone's rea​soned decision would pick out the same moral judgments.

Now, the most straightforward application of contractarian constructivism to censure claims will not entail universal truths, for it is not the case that all human beings have, upon reflection, thought that proportionate censure of injustice is a matter of proportionate punishment. However, there are ways to revise the constructivist theory so that it has a better chance of success. First, one could move from an actual to a hypothetical theory. Instead of grounding truths about censure on what everyone has in fact decided, one could seek to ground them on what everyone would rationally decide in some ideal situa​tion.16 Elsewhere I have objected that there is little, if anything, that everyone would agree on when their interests and ends are not conceived in realist terms.17 To deal with this problem, one could seek to ground universal truths about censure on the reasoned choices of most but not necessarily all human agents.18 On this view, if most people would rationally agree on a certain censure claim, then the claim is true for everyone. Now, one might think that there are fundamental biological or social facts of human life that would strongly incline people to reflectively judge that censuring injustice must be done with punishment. Is this true? And how plausible is a majority-rule contractarian constructivist theory of censure claims? Is majority-rule contrac​tarian constructivism a plausible account of truths in any other domain, moral or nonmoral?

Suppose that realism is indeed the most promising metaphysical account of why censuring injustice requires punishing it. It would then be natural to

15 E.g., JOrgen Habermas, Moral Consciousness and Communicative Action, eds. and trans.


C. Lenhardt and S. Nicholsen, 1990

16 Stephen Darwall, for one, develops this kind of theory for morally right action in general.

See his Impartial Reason, 1983. 17 See my unpublished manuscript, A Critique of Contractarian Constructivism. 18 Ronald Milo sketches something close to this majority-rule variant in his Contractarian


Constructivism, Journal of Philosophy 92 (1995), 181-204.

19 I seek to answer this question in another paper in progress.

