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12 « A Universal Estate: 0O

Marriage Equality n Kant and

Jordan Pascoe

The trouble with bachelors

In a curious passage in the D

octrine of Ri
the state has an obligation to f Right, Ka

s i ﬂmﬂm A..OH unwanted illeoir:
dren by maintaining foundling homes. Th e, e mcmm_w_mw_”::mﬂ.n ME_.
¢ wu Eu_mw t Tﬁ.

funded by taxin
g wealthy unmarri ‘si
to blame for there being ab rried mmwv_n, Since they arc in pay
: : g abandoned children’ (RL i
This odd singling-out of i pve Gy,
dd | of unmarried people responded
churning in 1790s Prussia ab / i A P
ssia about what rights the state h
mandeer the estates of th ed nom e O
. of those who had remained unmarried —
in turn, about the role of marriage in the state. e
. ,_M:m debate was ignited by the publication of the P
; 0 _P the brainchild of Frederick the Great, w
%MM Enmmm so no:._wa.nrm:m_.a,m that all potential legal problems
we :wwn %oﬁwnmn_ by it. One of the most controversial features of
ol M_.m? of the Code was an article that required the estates
mn%ﬂm bachelors to be used by the state for charitable pur-
Manm. e vmnrm_on provision was one of only three articles — out
- Nmnm.mmm::m ;c.oo = so controversial that they led to the delay
ks e _Ew_mansﬂmzo: of the Code.? It inspired an impassioned
a3 H“MMmoinnTmH_oa v.w Kénigsberg mayor Theodor von Hippel,
ey Humﬂwﬁn y revised before the final implementation of the
o:ﬂmzmn.m ruminations about the funding of foundling homes is
L e o_ numerous remarks in the Doctrine of Right that respond
_.”mnﬂ y to the novmﬂmm. surrounding the Code in the 1790s. Kant,
WH: Mﬁﬂmsw public .?Emm_m: intellectuals, had engaged with the Code
in e uammm _mma:._m up to its establishment, and he had been in
. _..nm%o: ence with the Code’s framers as early as 1789.4 Though
e influence of the French Revolution on Kan

nt remarks thy

russian Legal

ho envisioned a

t’s political turn has

_—

221

ARRIAGE EQUALITY

rablished, the wq.mzan:: in the D:m:”_mxm of Right also
v engape with the project of legal _.cm:ﬂB.sl_}_: Prussia.’

i Y© ot of the nirﬂne:% century, marriage was a limited
For .Bﬁmsn German states, open only to those who could dem-
_e and savings. Both Kant and von Hippel are said

ipped that they never married because by the time they
o havé qu M: a wife, they were too old to have had one.” Abso-
uld M.:WME: law, driven by concerns about overpopulation and
; Mn:_znm of subsistence living, r..a __E_:._.(._ access to mar-
d criminalized fornication outside of it The result was a
lized sexual criminal code and an epidemic of extra-

esponding cases of infanticide —w hich, by the
Xeel-

.en ma_.n: ()

ate incom

co
Jutist ¢
the dit
riage an
highly mora
marital sex and corr cide '

iddle of the eighteenth century, accounted for halt of
:.ﬁ:.. and inspired Kant’s remarks about the state’s obligation

ons o | | bl
. _u_.,o«.an foundling homes. The public furore over the exeeus

o : g g ..
ion of so many yvoung women led Fredenick the Grear to n ht
u ¥-d & i ; gt
f 7 W » imitations on aceess o

| reform by removing most ot the hir
*..o_. _nmm \ ncarion tor

hile at the same time decrimmalizing tort

Though the Code was i most wirs a con-
protection of the

marriage W
first-time offenders. .
servative reform, particularly in 1ts
the nobility and its dependence on the heritage ot m
its treatment of sex and morality replaced the absolt .
of using civil law to legislate sexual morality with a :.q W
conception, grounded in the assumprions that ::_,HH,,.v.f
sexually active, and that this sexual acuviry c:wjr. ﬁ b e
for Hrm.mm:n.w purposes by being confined within the institut

marriage.’
The bachelor provisions

Code signalled this critical
f citizens and the

P

—~

{

rnessed

1al version of the
ding of the

presence in the ong
shift in the law’s undersian
role of marnage in the stare. For

responsibilities 0 . ._I_na::.
th vm.?ﬁ time, the law assumed that marriage Was one * G
BIBES ’ s AT . of the ary means roug!t
E.ﬁ..j. H-fvmmdnv:l—vlm:.ﬂd CW .M_HHN.GFMHJ. C_.|—._.-—-l . ﬁWPTHJ“-H”&:— nTr- stare. H.T_ulﬂ
R - 1 - ro the well-Dellls *
which individuals contribute o e 1 o

owed the state

3 9 r-
is on the secular purpose of ma

who did not marry, therefore,
citizens to the

contributions. The new _M:_.“,*._Mu:_
i coaped ic as a Key im :
riage osirioned 1 i i oo
. ﬁ:...o:Eﬁ:m eCcONOMIC productivit

prion connecting : :
and producing a new

basic needs were met.”

state, € . st 1 &,.E:u__m. .
- ephere in which in daen |
- are family sphere S <l richt: it was pos
S w lickly became more than a uniy nT..H._ T ey ol
Marriage qUIER - rsal duty, a mark of good cinzens p, as
1 univers Ve

tioned as
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sr . . )
o nmz.pm._um& unmarried by choic il
— were ridiculed.’ © 7 as Kants remark
.H.T i . arks
EE:W mr_mﬁoznm_ background may hel
e i ; |
account of marriage as a f. B . ¥

has been fertile ground for theori oundational clem, e
sophical defence of marria e b K mn_:
e : ge, as well as f F 8 ph

rming marriage as a more just i o g e s
account of marriage ha gl i i Koo
e mew_oama over the last dec Mnmmn in Kang
marriage in order MM e 1o, amees mnm::_o:mw me o
mauige i et speak to contemporary ne about sex and
st M_wmm is for.”? This chapter mnmonmso:w e
gt M.n ebates about universal Bmulmém i the par
ooEwmizm. Nm_.:vm_ uates Kant’s arguments in voﬂmm L
e ver Eﬂnmﬁ_smnﬂm about marriage to %ommo:mnmma. !
B %wm rmzn_ J. G. Fichte, I show that M&J; ot
o gl st phical framework for the mainstr .
e ent, Haromm looking to rethink m iage’s role

stice would do w ok
ell to look b o
eyond Kant.

illustray,

Marriage right

In Collins’s
the moral QMWHMMMHM B.Hrm L7E0s, we find a Kant preoccupied with
of persons as thin mx, E% luding the cannibalistic drive to make use
(LE 27:385-7) Hmwmv m.z to mmﬁ.rﬁsmia\ aside in the name of lust
ing forms of mmxcm”:m n,rmn:mm_o: of sex is focused on the vary-
siid - eonsidert Mﬂﬁﬁ% that violate our duties to oE.mm_ﬁw
under civil law :(..m Nu.owﬂwﬂ.. or not they ought to be nz_Bim:Nmﬂm
mmnmonmu is offered as a _wmmwb NNMMmmn, 2 Sl AR
its purpose in thi : ion to this m
which sex cano”w_wmnoaaxﬂ is simply to offer a MMW%MMWW@%E
In Vigilantive n EQ»E.@QEE&EW (LE 27:388-9) o
ing the mumc_:muﬁwoﬂmwu written in the 1790s as Kant was f
bl Ele Nmnno rnrn Metaphysics of Morals, hi mmw Bms‘
the freedom mmznﬁm.mnm_ s how the sexual impulse ¢ nt it
focus shifts from :“m g humanity’ (LE Nu"mwmvm:\w nﬂ..mxuwn i
a moral problem wohﬁm_@ to juridical right, sex is mwm:“m% o
riage, as a _mé?._ el as a challenge to external fr n_w D
becomes a legal insti ation of reciprocal mutual et Nk
itution essential to the ! possession, thus
possibility of freedom.

KA
on="
- gument would be fully developed in the Doctrine of Right,
iﬂwuw Kant positions marriage as one of the essential features of
W
the just state: di i

. doing Kant was respon ing to the Prussian debate about

f marriage prompted by the publication of

re and purpose ©
he Code: Though the Code extended the institution of marriage,

s were opaque: This was, in part, because of the very
¢ the Code, which was designed to cover every conceivable
w:_..z:nm_ interpretation. The Code merely laid
ments for marriage and did not offer underly-
in the legal changes. This made the purpose
question for debate.

public intellectuals agreed that marriage
e of the state, but dis-
e was a vnc-nc:anm_
to codify in law; or
tution which could

disputé a :
out the neW require
ing vn:&v—mm to expla
of marriage 2 significant
Broadly put, Prussian
was a basic building block in the architectur
agreed about whether this was because marriag
foundation of society that the state was bound
because marriage wasa juridically creative insti

be reconfigured as the demands of justice required.
Kant’s former student Fichte fell in the former camp: he saw
marriage as pre-political, an € ¢ of natural law. “The
» he argues, ‘does not

task of establishing or determining marriage
much higher law of

belong to the law of right, but rather to the ‘
imply as @ legal assoct-

nature and reason ..- regarding marriage sim ;
ation leads to inappropriate and immoral - deas.”? The states 3__n
in marriage law 1s merely to codify the terms of entrance and exit,
ensuring that women were not coerced 100 marriage and that that

: : : ..: nnoﬂnunmn
divorces respected the rights of each party- Armmﬂmﬁmnm
: 7" who become on¢ per-

into any di i
y disputes of marriage

son under the law.!s Thus, it makes no sense to ﬁ.m_wmnm i
as an institution i

designed t© .
. ine marriage to '
_mzw cannot M.E@m or det an essentially
or von Hi
ppel @

ther hand, marriage was il
‘ustice within
political institutior

i e state as @ whole.

a5 the startins
the home was ! B for il .
e state produces citi-

Marri exists, Vv
arriage ©* = = s through ;
‘ i the purpose of

ht serve many put
n, and some

sential featur

i von Hipp¢ : :
marriag® ' Lpich might involve seX m.:m procreatio :
poses, BRIpE ot. Von Hippel was critical both of marrage in
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its current form = 218
and of the reforms gy ! omzqcx<

that it
was the apparatus through Srmuﬂm,”_n& by the ¢
1€ Oppreg

was institutionalj
Far from _uomnmw_wmwa and the rigid socia] p; s
creative instituti institution fixed by ¢ erarchy mg;,
ution, to be crafted by no:v_cam_ law, mary;
es ﬁrn_j a
selves

terms of civic law.!?
Li ;
R; Mhm von Hippel, Kant’s accou
mmmmu M_mﬁm the notion that mar
. Kant point in
of m mimwmw Em_..wwcm that, were this the prime ji,ri1:.. is ?cmo_\
was m:_m:mmu:Nh mmmmm could simply be ﬁ:mmo_m fridical u:%:“\..
—mmm_ figtitution dest ’ m.N.N.NV mDmnmmnﬁu he argues mn_“ when this n:m
o m_m%ma to allow each partner :M m_ﬁ Martiage js ,
other’s sexual attri c _.mio o
2

emphasizes t )
ot Emnammmrwﬁmﬂﬂhmmno: and pleasure are woﬂrﬁ 6:277). He
€d to ensure the ri natural enq
m—,:” to VOHT a nds,
3 H—Q H—JNH ﬁm_,:
S

Is necessary in .
§24, mnm.w%v\. Umﬂnmwuﬂm:nm with pure reason’s laws of r;
has here positio wﬁw € his moral misgivings about 0% right’ (RL
by law, aud mnmﬂmm mﬂx as both a natural end and wmw :w_ o
’ ed that acce . 1ght protected
that this righ $S to marriage i &
t does not s g g€ IS necessar
conflict with Y to ensure
nal freedom. I : ith our more basic ri
.In ke . X asic righ
Right. Kant distin nw._:% with his broader project in Hrmmbwmw ot o
one’s duties to o:m __mm M s the moral dangers of sex as a io_mwxm o\m
- self from the legal . ks
pose withi : 1€ lega quandaries se inti
! in the domain of rights. His pu - nd Judmacy
rriage as a legal soluti purpose is not to defend
marriage is one of th wo:. to a moral problem, but to argue that
. e basic instituti :
Dm_rﬂ to external freedom tutions required to protect our
n ﬂw.:..w wa ~A ) )
an .
between von %vavm_mmm s of marriage occupies the terrain
institution, and En_:m_msm,m: SUEes s @ pomatily i
understandi :
natural law. Marri ing of marria f
. Mar . ge as a feature of
the ‘right to a vmﬂmmmﬂ = the primary form of domestic right, or
three core w:wancam n akin to the right to a thing’, is one om,::w
that manage wommmmm.n . m_o:m with property and contract right
right. These vOmmmmm.Em w_mrmm and make up the domain of waﬁzm
choices in the s.oln_Em Emvﬁm.mﬁmn prior to the state, since making
ourselves. But these M.on_.w ssarily involves the use of mw_.mﬁm outside
condition. Juridi ghts are merel e : o
. Juridica y provisional in -civi
laws, backed by a public authori the pre-civ l
uthority, are required

to secure these rj
4 ghts
institutions (RL §15, Mwn_m% transform them into rightful juridical

nt of marriage ip ¢,

riage’s pri ¢ Do
€S primary functiq ctr
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marriage has a pre-political form for Kant: it is a relation of
mutual possession, through which partners take one anoth-

s their own. But like the other possessive
describes, marriage is rightful only when it is consistent
al freedom of all, and backed by a public authority
ely enforcing that freedom. While property right
[ have against all other people, and contract
rmines what rights I have against specific others, mar-
mestic right, lays out the rights [ have to another person
ght as a right to exclusive use. I have a right to my
spouse in the sense that no one else has a right to him.

Kant's inclusion of marriage as one of the basic institutions of
private right signals that this right to persons as if they were things
is every bit as essential to justice as are the rights to property or to
make contracts. Like the right to acquire property, it is an inevit-
able feature of our empirical experience transformed into a rightful
ation within the civil condition. But unlike our right to acquire

iohts Kant
h the extern
e of coerciv
nes what rights

wit
ca nmw
mmﬁmnaw
Hmmra dete
r1age, or do ;
by framing that r1

rel

objects, Kant remains sceptical that our right to acquire persons

for sexual use can ever be wholly consistent with our most basic
mes that persons will try

state. Although he assu
e another in this way,
basement of humaniry,
to a person akin to the
one’s partner “as a
in any other context (R
n in Kant’s account of se
1 that this use of a persc
ct exrernal freedom,

rights within the
to make use of on
this use is not only a de
Collins lectures. The right
is, explicitly, the right to us¢
that would be impermissible
3, 6:359). The critical innovatio
Doctrine of Right is the assumptio
he were a thing constitutes a failure to respe
even when consent is present.

Kant thus distinguishes berween CONLE
of infringements on external freedom

he also recognizes that
s he argued in the
right to a thing
thing’, in ways
L Appendix
x in the
on as if

act, through which a rangc
hecome permissible, and
domestic right, which is the only condirion under which sexual use
is permissible (RL §24, 6:277-8).2" And he argues that a contract
to enter Into m_.om:Emo: cannot be binding (RL §26, 6:279). The
but that consent

here is not that we cannot consent o seX,

external freedom that

point .
alone cannot mManage the failure to respect .
sexual use entails. Alchough Kant assUMmMes ﬂrm.: sex 15 :mEB.r he
also assumes that it is inconsistent with the basic structure ﬁ.um _”_m.rz
within the srate.”! Marriage, ar.nP must create a distinct juridical
space in which chis kind ot use 18 ﬁnnB_mm__u_m.
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Marriage law does this by ensuyri
_.mn_v_Bnm_ possession of one an :ﬂ:m :E.H partne
relation of common interests voﬁ er. This not ¢
partners use each other as Ems Mﬂnw_mo ensures ¢
i u.xmam@ a thing, since they rmm&, mam% are not usj
their own. But because this relation j opted one an,
erty, rather than contract, it also mw__mz:ﬁcam_:\ similar t,
have rights 7o one another, but d ows that marrie( Ehﬂcu-
another. From the wﬁ.mvmna“\m of | O not r.m<n rights awn:, nerg
di aw, married 5t one
and interests, and the law cannot distinguy; partners share ¢,
ests of one partner from the oth nguish the ends and j ds
. e other. This is borne out b inter-
daties] Gegnall legal equality of married partners: y Kanes
qualities between the sexes, marri rs: despite the
ners as abstractly equal from the ﬁm_.m mnﬂ.:,_mmm law defines par.
Bcﬂcm_ possession of each other is @szn:_.ﬁ _oﬂmi so that thejr
Kmamm partners have equal rights t al (RL §26, 6:279)2
m._m_:m to their possessions (RL §26 m.wwo:m m:.oﬂre., and equal
ity is a feature of their shared m:m,m m.sn_mmv. This Ewﬁmam_ equal-
T D
did ot WTHMN S_Mm n,ﬂ_mo. ir_n*.ﬂ suggests that he had ends his SMH
another?? m:“nm X would violate their mutual possession of one
external mnmnmoE©OMmmw mrmﬂm m.:gmu they also share a domain of
external action ?E e the right to pursue those ends through
sive use and ELEm_mm.:mmm ﬁr:.m Crentesa juridical space of exclu-
i interests, in s.r._nr partners are allowed to use
oth r in ways that would violate external freedom in an
er context, ¥
Thi .
Emnwm_wm”mm%oﬂdw_ﬁ__wz of G.Smn:m_.?mmﬁ_o_: holds not only within
ibis e Hwﬁ flglit o oﬂ._.mmn“n _i.m:o:mr_.vm. The ‘right to a person
ship, but also the H.m_m thing’ defines not only the marital relation-
bet e bertc ot m:or:mr:um between parents and children, and
selationshipy the mocmm_o_a and their servants.?* Like the marital
of :5:.58, mﬂaﬁmﬂwﬁw. atid AREVINL relationships include a range
external freedom as adicd activities that are inconsistent with
sive rights to other it operates in the public sphere. The exclu-
external freedom nnwmnnmo:m mamiwm by domestic right transform
in which husband ting a juridical space within the houschold
nds, wives, children, and servants can engage in 2

range of intimate activiti .
. activities withou : .
dom in the public realm. t threatening their external frec-

nly

at evep S_._n:

"8 cach qh,
:.—:..-:.x endg s
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ON.

¢ story about the relationships within the household
d to the public debate about the degree to which the
houschold operates as a distinct juridical space within the state.
For Fichte, following Rousseau, the household operated as a min-
jature state of nature into which civil laws could not stray. Von
_‘:wvn_ thought it was a civil institution that allowed sex to remain
hidden from public view. For Kant, marriage was not the sancti-
fied natural relation envisioned by Fichte nor the civic partnership
described by von Hippel. It was something of a hybrid: a juridi-
cal institution designed to contain our natural needs and urges by
sforming our political rights within its walls. For Kant, juridi-

Thi

ﬁnmﬂvosﬁmﬂ

tran
cal law did more than codify natural family relations. It created a
distinct sphere of rights within the state such that those natural,

ons could coexist with the dignity and respect for
¢ citizens enjoyed in other domains of life. In
as a basic right and an essential feature

intimate relati
external freedom tha
this sense, marriage law w
of the just state.

A universal estate

The debates about marriage in [ 790s Prussia mirror the contem-
porary debate about same-sex Marriage in remarkable ways. In
both contexts, a move o extend the right to marry .ﬁ:&c,...& fierce
public debate about the purpose and meaning of marriage as 3
social institution, and about the role of law In shaping our most
intimate relationships. The rerrain of this debate is ,.H.:r._:m_x simi-
lar. Fichte’s understanding of marriage as 2 natural 3::;@::5.2
society merely codified by natural law occupies the same .._..J.C:...,.._Sm
position as the arguments Bm?rm:n.a in support of the @Sﬁ:xn Aw

Marriage Act, which carefully v:mm:c:mg marriage as a :wp._m, ﬂ.‘r-
political feature of sociery. Those ,:.rc.uﬁnzana UO.S.,M mr t Mﬁ
marriage was not a legal institunion like any other, and T wﬂ:w <
state therefore had no capacity to redefine :.._n EMJU cw Mmazww H.:-
The marriage equality movement, :.._.wu:s.?_? adv u%rnv_w%a NS

<milar to the one n.E_umLL.na in the Code: it doublc c..

e as a basic richt of citizens, and held that it there-
mm :::‘nnmu_r‘ extended. Given that R.m:n,m nuanced
ssity of marnage law developed in response to
. Code’s move to make marriage a

on marriage
fore ought t©
account of th
the public qu¢

¢ nece
srions raised by the
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universal estate, it is unsurprising that contem
so often turned to Kant when seeking a phi _o%cqm.nw schol
for marriage as a basic right of citizens.2 ophical jugt
This is not to say that Kant would have been
same- i is vi ac i
H rm mmw marriage. .I_m views on homosexuality ar champiop
MH though several philosophers have argued that e well knowy
. 5 . ac ]
w.mmr m_ﬁmn.a from historical bigotry, would have QSEE%:BG
w_m E.nmh dices and defend same-sex marriage.?’ m:w r.ﬁ O overcome
; qu often been mm._u_owmm to turn to the deeper aovm_m arguments
: e same-sex marriage controversy about why we :nsﬁ_ stirred by
aw, as opposed to private, contractual agreeme ed marriage
:onmw:@ s or a purely social or religious concepti nts about rela-
ﬂm:ﬁhw arguments, moreover, offer a vr:omovwm. M_uz of :“mm:_.mmm.
the claim : -al groundi
e n_Em.E.n by the courts in several groundbreakin EEm. for
quality decisions: that marriage is a dignity-conf 5 HiRrtoge
tion.?® By confining the d i B P Con iSbhng sty
ST LA — g the demeaning and cannibalistic nature of
o st e estic n.am_:r persons can engage in the public real
i .E.a.ﬁs%m with their dignity intact, their sex lives E&ma
o _o i EM y closed doors. This is a useful framework mc”
Emnrm&wvm.ﬂnw MHVNMNM mvo_m: o S B Sl I D
ublic discomfort with hom
; osexual sex th
inm ; . at parallel
z %n:%:ému.au Kant’s uneasiness with sex in general.? - -
es : )
iy % vcm,_oﬂ %mnérmﬁrwn marriage ought to be a universal estate
sexenal sictivis m: Mxﬁw' m_u_.wd.n& by the decriminalization of the
that mo:oémmw o rn ose .m.mn_nm the right to marry and the anxiety
i Eo_:_u:mmmcﬂ mm activity hovered in a liminal public space, nei-
Anfifornication wm «ME.:OH sanctioned through access to marriage.
laws i the ﬂim::.m&m mz Hrw eighteenth century, like anti-sodomy
riage, _S%u.zm ::ammwﬂ.mwﬂnzoznm e Mrn icgal counterpoint to fa®
illegiti : sex out of public ibi
cgitimate expressions of sexuali % Salcek by proseslollp
pushed marriage law to b ity. The repeal of these statutes
nates between _nmEEmMm mmn% ﬂ.ﬂ_a H.rw legal apparatus that discrimi-
argues, decriminalization M,mm_ﬁ_mm_zama. e S
domestication of sexuality, &:n s a gravitational pull towards the
a . ce [ 4 .
Nsw:wﬂ mo.n privatizing m:uﬁ_ leei marriage is the only available
ant’s claims that th gitimizing sexual relationships W
marry’ (RL ose who wish to ha ‘ |
'y’ (RL §24, 6:278), and th ve sex ‘must necessarily
are invalid, can b G that non-marital
legel gatas” n be understood as res al sexual contracts
Bory of legal but illegitimate sex (R1- (o ava e
e sex (RL §25, 6:278). The

arg have
_m:r.mn__sz
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0 z.,m,wz.ﬂ. AN

ization of marria

derscored by his p
or the establishmen
6:327) - reveals the expanded role marriage must play in organiz-

le sexuality in the wake of legal reform. Once suspect

ge as not only a right but a virtue of citizens
assing comment about taxing unmar-

valor
t of foundling homes (RL §49C,

- un
1&& ﬁmcﬁ_m f

ing _un::mmm:u
sexualities ar
sexualities mus
that grants this pro

Thus, in both context

e decriminalized, the legitimacy of state-sanctioned
¢ be reinforced, and the right to enter the institution
rected status becomes highly contested. ™

s, arguments about the role of marriage in
st state frame marriage as a fundamental right essential to dig-
and then argue that if this is the case, marriage ought to be an
ion open to all. While the contemporary debate focuses on
osexist limitation of marriage, the Prussian debate rook
s about class, rank, gender and social mobility. In doing
mited but serious challenge to the protection of

social class that motivated most of the Code’s legal provisions. Just
equality bills has become the most

as the recent wave of marriage

significant civil rights advance in decades, the marriage reform
proposed by the Code was in many ways the Prussian expression
of the social radicalism inspired by the French Revolution.

The extension of marriage as a universal estate was a remark-
able feature of a legal code that was otherwise committed 1o
upholding the distinction berween Standes, the rigid social classes
that organized eighteenth- century Prussia, and even to retaining
the legal status of serfdom.’ But the new universality of marriage
was amongst the most controversial features of the Code. The
1791 draft included an article that allowed legitimare marriage
across Stinde, allowing nobles to marry peasant. ' The most priv-
ileged classes claimed that this new openness of marriage would
undermine the foundations of the aristocracy, and pushed for a
modification of marriage law to limit marriage across social class
to ‘lefr-handed’ or morganatic marriages, allowable only in limited
cases, which prevented wives and children from claiming the social
status or property of an upper-class husband.

The debate about morganatic marriage in the Code was, in the
wake of the French Revolution, a deeper dispure about the role
social class ought to play in a rightful juridical order, as well as a
question about the role of equaliry ,.f..:.._.:: marriages. Kant is gen-
erally critical of the hereditary privilege .nno.ﬁnﬁmn .3, ::.u Code,
upholding instead a model of largely egalitarian citizenship.” He

aju
H.:_.J.u
institut
the heter
up question
so, it posed a li
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argues that morganatic marriage ‘takes advant;
ity of estate of the two parties to give one owm_a otk nequa].
over the other’ and argues that morganatic :sqn.u.c . ation
ent from concubinage (RL §26, 6:279). But :sozw 8C IS o diffy,.
is unjust, what is the solution? Should ful] le “..r.m:mzn .
be wwna_.:mn_ between persons of different WOnW_ﬁn_m_SE arTiage
marriage, as an equal exchange of rights, produc w.ﬁm:a_.ﬂ_ww Can
Hm%nm:w different starting points, or does the re n E:.m__a\, Biven
riage require that basic social equality is alread ..‘_ oy Of mar.
Um.mw:m the new emphasis on universal Bm« 1
marriages that crossed social classes was limit
that when a husband and wife have radically d
backgrounds and values they will be ::mvw,m
EOHE., which means that true marriage across
ence :._.mOnmm_ class is impossible. But if sex s
nrm.mm circumstances, they should nevertheless
their virtue (since they are already married accordi
and Ew: simply divorce.* Von Hippel proposed ﬁrmww\%ﬂ:mﬁcﬁ
MWO mm%m%nm MWM_MWM_MOWMH:Q, which would allow love Emﬂnrmm M“H
el M. ecome the rule rather than the problematic
cxee m:mmimmz u_uoev noted that as things stood, these marriages
these mnmcam:am mnmnwhww?wﬁmmwﬂ m_m_Mo.& :gww v pur ik K.
of equality within marriage m_.nwwmanM”.nMM_ H % _.mw e
| . a himself only with
pragmatic questions of compatibility BH:Q:M: i alit
in part because he thought marriage was a f Sy
b Facs ascn : : undamentally unequal
vmzmmﬁﬁhsﬁ_.é*ﬂmr wives are wholly subordinate to their mEm-
boartcses. :Mw ow _mnm::gm:.ﬁ on the other hand, reveals a radical
P um o social but to gender equality: he argues
g Emnmm: cia Hmsr r.un women would also undermine the
7 ow.:mzu_m:wr_v in frmnr women are subsumed to
vt politica m:.ﬁ mon_m._ identities.’” Von Hippel’s larger
and equal citizenship for women could be achieved

only by dismantling both ; : -y
inequality of moﬂmmﬂu”.:n:.ﬁ_umH inequality within marriage and the rigid

At fi
first glance, Kant’s re

arriape

nzmmﬁ support fq,
.mm. Fichte assumed
ifferent educationg|
to share one social
a significant differ-
hould occur under
Marry to protect

. : jection of mor i i
motivated, | o ganatic marriage seems
and legally MMMOMMV M MH.G bm_. 5, by both by a criticism of the rigid
equality of Emnanm_ m_u_mﬁmn:%w& Stande and a commitment to the
. ouses. But, i ?
cates this story about mn:mzca m_.um”wsmuww“ﬂan passige, e Gomple
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stion is therefore posed, whether it is also in conflict with the
Jf the partners for the law to say of the husband’s relation to
il he is to be your master ?m._m the party to direct, she to obey):
'his cannot be _.nm.m:_n& as conflicting with the natural equality of a
Couple if this dominance is Umm&. only on the natural superiority of the
husband to the wife in his capacity to promote the common interest of

the houschold. (RL §26, 6:279)™

if the que

ganatic marriage does not do the legal work of marriage in
that it does not create the formal equality required to ensure that
married partners share ends and interests. But this formal equality
is limited and consistent with natural inequality within the house-
hold. Kant’s assumption that husbands are naturally superior to
their wives suggests that marriage law cannot assume an equal
starting point, since men and women are not equal. The purpose of
marriage law is to create equal legal standing for married partners
even as their natural inequality becomes with order of the domestic
sphere. Although Kant is not as explicir about this as either Fichte
or von Hippel, his argument suggests that there is no legal barrier
to full, legal marriage between members of different social classes.
But Kant's reference to natural inequality within the house-
hold draws our attention to a different limit on universal marriage.
Although Kantian scholars tend to focus on the reciprocity and equal-
ity built into the legal form of the marriage relation, the relationships
between parents and children are clearly unequal, as are those
between the head of household and his servants.” Thus, s._..:._r. domes-
tic right is juridically organized by a formal equaliry in which persons
have reciprocal rights to onc another that protect nm& party’s :.nr_?
and external freedom, that external freedom is :.m:,aCnEn.L within
the household, where natural inequality organizes relationships.
Given Kant’s commitment to civil equality m:.a the mru:n:m&
his political philosophy presents to the n._rm_E_.H r_mqﬁn?nm_ social
structure of late eighteenth-century _u.un.E, it is 4.0.2: H:E_._.wmmm..
ing his comments about the status of servants. W w__w.x.w:ﬁ% aces
clear limits on the relationship berween wrn v&.m of M e c:mﬂ
hold and his servants in order to ditferennate 1t from slavery an
ve 4L . of serfd hat characterized the feudal order, he
the rigid forth® B eEHTE hese relationships, and the
emphasizes the inequality present in these .R p bin H%n_n_o_:mman
difference berween the a:%_o.,‘.:ﬁa ncmﬂm_rﬂ withi
| and that outside it (RL §30, 6:283).

Mor
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Kant’s account of the legal rights of servants rgjgec
about his commitment to marriage as a universa]| SS,HMV ﬁ:@:e:m
opened the right to marry to all citizens, m:n_c&sm..mn?. he Code
Kant does not explicitly weigh in on this mnos.mmo:, ﬁrm._:nw. While
reasons to believe that he might have resisted it Em.mn f_“.o are tyy,
dependency of servants to limit their political rights aun m.a._;aw the
as passive citizens (RL §46, 6:314).*' This suggests ﬁmmm Ining th
ity of servants within the household warranted limiting the;
to rights outside it. Second, there is the infamouys mzm n_m. access
reaction to his servant’s marriage: Kant was enraged ,M.ﬂ of Kanp
married without his leave, and held a grudge éiealinsy T mo: Lampe
of his life.* According the laws of the time - prior to ﬂrmop. the rest
ment of the Code — Kant had the right to prohibit his %QnMSﬂ__mr-
marrying, and his biographer notes that Kant probably io:-m_ moa
done so had he been informed about the wedding ahead of tim Mg
Thus, although Kant’s account of marriage offers a E:_owm. b
cal grounding for the idea that marriage is a necessary feat op _.m
the just state and an essential right of citizen g

ju . s, it 1s not clear that he
envisioned marriage as a universal estate, either in our time or his

own. Marriage’s capacity to protect dignity by transforming external
m_.mmaoi within the household seems to have justified certain lim-
its on access to the institution, and meant that Kant did not go as
far as omrmw reformers in his day in conceiving of marriage as a tool
for producing social equality. For Kant, marriage law reform should
protect. the juridically enclosed household rather than radically
rethinking the relationship between the public and domestic spheres.

8 them
the nequal-

Rethinking marriage

The .

o chnnznm_ features of the Kantian household ensure that inti-

w:vm,n mwmxm_m ity and self-care are contained and hidden from the
alm. Access to this kind of enclosed domestic realm is

then es 1 e e . :
they mameMM_ﬁS the dignity of persons in the public realm, where

0 : :
Operate as rational and autonomous beings whose

embodied desi .
nm:%n_mmo%nww”w“ua needs have been taken care of behind juridi-

In this se
matter Wo%mmwm, _Amﬂ.z does not go as far as Fichte (or, for that
space ,moég ME% in declaring the household a non-juridical
¢d by natural law. If Fichte’s account of marriage
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occupies similar .&mn:nm?m 8.:..3: to the contemporary defenders
of DOMA, then it is unsurprising .}mn Kant’s account of marriage
has been sO appealing to the marriage equality movement in spite
of the ways Kant may have resisted the universal extension of mar-
riage- >:ro:mr advocates of same-sex marriage fight to overturn
DOMA, they in many ways agree with its premises: that marriage
s an essential building block of society, a dignity-conferring institu-
rion that ensures access to a domestic realm within which intimate
relations are protected and private. In order to extend access to this
institution, they must first establish that marriage is a basic right
of citizens, and second grant law the power to define and deter-
mine the limits of marriage law. The mainstream marriage equality
movement does not challenge the centrality of marriage to the
social and political order, nor push back against the various ways
in which enhanced rights and benefits are attached to marriage.*
Instead, it must recast marriage in juridical terms, grounding it in
the language of basic rights and dignity and placing it within the
scope of law, while retaining the social purposes of marriage and
the corollary role the household plays in providing a domain of
privacy. Kant’s argument makes similar moves, making marriage a
basic feature of the just state and a tool for organizing the rights of
citizens, while codifying it in a form of right that protects the _.E.__n_-
ically distinct nature of the household and uses the transformation
of external freedom within the household to enhance the capacity
for dignity outside it. And by trearing married persons as a c::n.,n_
legal entity with shared ends and a shared capacity to ncﬂmcnuﬂ.?mwﬁ
ends, the Kantian account of marriage also provides a basis for
extending rights and benefits %Hc,:mr marriage. o Tlaeonss
advocated by the marriage GV T P L\ o be hidden behind
rely on a set of assumprions m:.uo.cﬁ sv g ommmu_m elsewhere. We have
closed doors in order for diBTTY 7 ,_Mmm.a domestic realm is essen-
seen that for Kant, u....r.mmw B,m.: M”m public realm, where they are
tial to the dignity cw._um_.uc.:ua_ ; uronomous beings whose embod-
free to operate as B:o:u_. mﬂmmﬂ taken care of behind juridically
ied desires and eeds JM.HMR v, Texas the marriage equality move-
closed doors. ,J:.F.n.ah fa “H es has focused on the necessity of access
ment in the Unite ° ﬁa Jomain of privacy created by marriage In
to the legally prorect® uals equal rights to dignity in the public
order to grant homosex
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sphere. But just as marriage is not the only relationgly:
by domestic right in the Kantian model, sex is not :zv o Bove
intimacy sheltered within the household by dome Mo on'y for
care, eldercare, self-care and a range of other re ".Mn_% W_m_:. (
_u.mnoEm domestic, rather than political, Eo_.nnaw in MQ:S .
tian .mnm contemporary models of the household ~oﬂr the
marriage is upheld as a basic feature of the just mﬂ. o Sty
used in order to further the privatization of socia| w 8% ven
In both contexts, this project of privatization o

rhetoric deployed to recast marriage as a juridical i m_.n_& by the
nnm.:na with basic rights, rather than a natural EMMME.: .
primary purpose is procreation. Just as the Code em M:ow hose
marriage was a valuable institution ‘for mutual mcv - Ll
thus limiting the state’s responsibility for m3©o<m:mrv%o: foad

doned spouses, neoliberal policies since the 1990s :m<M .mMm ab
and o%ﬂ social benefits to marriage, taking pressure o% mr Sm:mﬂ.m
purse by increasingly treating the household as the dom iy ﬂc_u__n
care. .Wm:qm account of marriage, like the no:mmaﬁonmwm_: . mo:.
np:mrq movement, furthers these projects by Tm:::w Sarriage
as a virtue of citizens and the institution that grants mnmnmmmﬂ_mmﬁ
enhanced .ﬁu?mnw found within the juridically enclosed :o:mnﬂuowam
A marriage equality movement that valorizes existing lm_.:.m "
law ammﬁ:n.nm tendency to uphold gendered and raced mnnn:m_:.%o
unevenly distribute rights and benefits, and privatize mm:.nm:m_ mm.
ways Hrmn. further the neoliberal project, has been a &.mmvvcmzﬂans_”
from @E:Er queer and critical race perspectives.* As Judith But-
W_.. reminds us, it is possible to be both political and critical, to
H.mrﬁ for marriage equality while challenging the ubiquity of ma
%ﬂwmmmw the means of o_..mm:nm:m kinship, intimacy and identity.*
Hrmmanmv MMM MWM”” mxﬂms.a_sm marriage mrwc_.m not be confused with
ing for marsiaas mEmmﬂmm.mm purpose within nr.m state, and argu-
sl E.o.mQ Mucm _m._Q s not synonymous with challenging the
values o b:{_mm Mﬂ _mm used the rhetoric of marriage and family
uphold mznnmmmwmmw the ng. .om care, pare down social services,
2 newly nosmn?mﬂw authoritarian forms of parenting and valorize
Given the mmam_mnﬂ“% vmﬁvngnr i and rep _.ﬁ.um:n:éo cights.™
n MMWWS Kantian moﬂmmﬂhn :m._: and the con-
seirohiofia gl marriage mn_zm:g. drawing on Kant in
S thelinE s s _mh _nm grounding for marriage as a basic feature

ely to exacerbate these problems.
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The limits of the Kantian approach become apparent whe
we compare his arguments to those of his contemporaries s_”w:
Kant and m_.nrﬂnv von I.Gnn_ emphasized the role thar Swﬂ.ﬁ:w:p.
ys in shaping the social and political order, and in the Eﬁ“w.._r_
education of CIAZEN . For von Hippel, however, rethinking ::,_.-
riage law was an important first step towards social equality ;._a
the emancipation of women. In this sense, von Hippel's istomnek
marriage reform as a source of social and political transformation
fully takes up the challenge posed by the Code. His treatise on
marriage pushed back against the inconsistencies between the pro-
gressive new marriage laws and the conservatism embedded in the
Code’s treatment of class, citizenship and equality. For von Hippel,
marriage reform was the starting point for dismantling nor only
the system of guardianship that limited women's :.mr_..w, but also
the rigid class structure that preserved oppressive forms of social
inequality. Marriage reform was a juridically creative endeavour,
since the definition of marriage was not fixed by natural law,
and the benefits accruing to married couples were informed by a

broader conception of social justice.

By arguing that the right to marry be simply extended rather
than transformed, advocates of marriage equality have hewed more
closely to the Kantian model of reforming marriage law than to the
example offered by von Hippel, for whom the transformarion of
marriage law is an opportunity for addressing wider sources of social,

economic and gendered oppression. Kant's arguments, by contrast,
tend to entrench patriarchal privilege and further the privatization of
self-care by producing enclosed domestic sphere resistant to juridi-
cal interference. Those committed to marriage E:u‘_ﬁ. movement
that is both political and criical should look beyond Kant ?mu H.E:.
transformative philosophical framework for rethinking marriage.
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