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[. INTRODUCTORY COMMENTS

This paper* focuses on something that by many @hris has been
considered to be a manifestation of intoleranceatde them and an
action limiting their religious freedom, where tlasv itself is identi-
fied as the very source of intolerance. Even thoiigk the same law
that protects human rights and that has been degignserve as the
means of preventing religious intolerance.

Soile Lautsi, an Italian citizen of Finnish origiiled a case on 27
July 2006 with the European Court of Human Rigimt$ier own name
and on her children's behalf against the Repullitady. She chal-
lenged the practice of placing crucifixes in thassrooms of Italy's
state school attended by her children as contm@rhe principle of
secularism, according to which she intended toctp her chil-
dren. In her view, this practice violated her rightraise and teach
her children according to her own religious andqstuiphical (moraf)

*A more extensive version of this paper is publihie Polish "Negatywna
wolnos¢ religijna i przekonania sekularystyczneswietle sprawy Lautsi przeciwko
Wiochom",Przeghd Sejmowy2011, No. 5(105), p. 37-68, © Wydawnictwo Sejmowe.

' See Lautsi against Italppp. 30814/06, judgment of 3 November 2009, furéiser
Lautsi,§ 30. For a Polish translation of the judgment,Bigketyn—Biuro Informacji Rady
Europy[Bulletin — Information Office of the European Cauily 2009 # 4 Selection of
Ruling of the European Court of Human Rights inigtolCases, Publ. Scholar,
Warsaw 2009, p. 16—30. Compare R Borecki, D. Pudwiska, "Obligatoryjn&
ekspozycji symbolu religijnego a wolsow sprawach wyznaniowych. Komentarz
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convictions? guaranteed by Article 2 of the first Protocoltihe Conventiorior
the Protection of Human Rights and Fundamental Hoges,and is a violation othe
religious freedom guaranteed by Article 9 of @envention.

The ruling of the chamber composed of seven judgas an-
nounced on 3 November 2009. The matter became kedwn
and has since been called "the ltalian Crucifix €€8sThe ECHR
found that "the compulsory display of a symbol oparticular faith
in the exercise of public authority in relation $pecific situations
subject to governmental supervision, particularyclassrooms, re-
stricts the right of parents to educate their atgtdin conformity
with their convictions and the right of schoolchid to believe or
not believe.* The ECHR declared that such limitations to rigate
incompatible with the responsibility of the staterhaintain the neu-
trality of State authority, especially in the arefeducatior®. The
ECHR recognised the violation of Article 2 (righd education) of
Protocol No. 1in relation to Article 9 (freedom of thought, coretce,
and faith) of theConvention.The judgment was unanimous and none
of the judges added any comments t® The ECHR has concluded
that there is no reason to consider the matter ws®ed by the ap-
plicant, of violation of Article 14 (Prohibition ddiscrimination) ofthe
Convention.

do wyroku ETPCz w sprawie Lautsi p. Wiochom" (Ohligry Display of Religious
Symbols vs. Freedom of Religious Beliefs in Cadethe Issues of Faith, Commen-
tary to the Ruling by ECHR in the Case of Lautsilwaly), p. 5-15.

“Compare_autsi,§§ 3, 7, 27.

3strictly speaking, a crucifix is a Latin cross withe image of Christ. The issue
whether it is the crucifix or just a sign of a csosas not regarded as essential in the
arguments of the ECHR. The display of the likenafsa suffering Christ was significant
in the remarks prepared by the European Humanideriggion that had not gained the
status of the third party, thautsi vs. Italy, Third party intervention by the European
Humanist Federation, 23 May 2010, http://www.hunséfederation. eu/download/277-
EHF%cov%20ltr%20t0%20ECtHR%20re%Lautsi.pdf.

“Lautsi, § 57.

®Ibid.

®The judgment was issued by the following judgesingpise Tulkens (Chair),
Ireneu Cabral Barreto, Vladimiro Zagrebelsky, Danibciene, Dragoljub Popovic,
Andras Sajo, and Isil Karakas.
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The ltalian governmehtlodged an application in line with the
provisions of Article 43 of the&€Conventionto forward the case to
the Grand Chamber. It was admitted and on 30 JWi® 2 Special
Session of the Grand Chamber consisting of 17 jsidges held. The
judgment of the Grand Chamber was announced on 4&M201 7.
With majority of votes — 15 in favour and 2 agairst the ECHR
found that there was no violation of Article 2 afoRocol No. 1 and
that there were no additional issues in connectiith Article 9 of
the Convention.The ECHR unanimously concluded that there was no
reason to recognise the complaint on grounds abkation referred
to in Article 14.

This paper is intended, on the one hand, to predent_autsi
case; and on the other, to analyse the argumentatith particular
emphasis placed on the issues of the negative dmeaxf religion and
secular beliefs. It is argued that the argumenthef Grand Cham-
ber advocating for the protection of a radicallyenpreted religious
freedom, as well as the arguments of both the Clanand the
Grand Chamber advocating for the protection of Ercuwiews as
defined by the applicant, is unfounded and may dgmarded as the
propagation of religious intolerance, and thus rdgd as a threat to
the freedom of public manifestation of religiousdaphilosophical
convictions protected by Article 9 of tli@onvention.

. ARGUMENTS OF THE APPLICANT

The main complaint was an objection that placing $ign of a cross
in the classrooms of Italian State schools contrizdthe principle
of secularism, which was considered by the apptitame a part of

"Dated 28 January 2010.

A complete recording of the session is availablelmnECHR Internet page:
http://www.echr.coe (http:echr.coe.int/ECHR/Hea&eess/Multimedia? Webcast
s + of+public + hearings/webcastEN_media?&p_urlB2@0630-l/en/), and | will
refer to the English version of the recording ttgbaut this paper.

°Further referred to dsautsi GCh.
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her philosophical convictions according to whicle shanted to raise
her children. The applicant claimed that the digpdd crucifixes in

the classrooms of Italian State schools violated right to raise her
children and have them educated in accordance hethreligious

and philosophical convictions, and was a violatimihthe right to

freedom of beliefs and religiof.

The applicant further claimed that the sign of assrwas prima-
rily a symbol of religious naturE. Where "by requiring the crucifix
to be displayed in classrooms the State was grgntiie Catholic
Church a privileged position* which contradicted the principle of
secularism. In the applicant's opinion "Favourimgeaeligion by the
display of a symbol gave state-school pupils - udléhg the appli-
cant's children - the feeling that the State adtig¢oea particular re-
ligious belief, whereas, in a State governed byrtie of law, no-one
should perceive the State to be closer to one imlgydenomination
than another, especially persons who were moreeralsle on ac-
count of their youth*® and consequently as being "closer to some
citizens than to others One could say that by arguing in favour of
the right to secularism, the applicant drew onrtlle of law, however
apart from the argument contained in the fragmemtgd above,
that issue was not raised.

Secularism as a type of philosophical conviction
and belief

It must be emphasised here that the applicant'smaegts did not
contain a complaint that the state violated her &aed children's
rights as non-believers. Of course, by referringhe pressure that
— in her opinion — was put on her children by theegence of
a crucifix, she pointed out that this situationicates that "the State

9 autsi, § 3.

) autsi, § 31.
2 autsi, § 30.
3 autsi, § 31.
¥ autsi, § 32.
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was estranged from those who did not share Christigliefs,” and
has argued that the "concept of secularism requihedState to be
neutral and keep an equal distance from all religjaas it should not
be perceived as being closer to some citizens thamthers.*® The
applicant did not demand that her children showdable to remain
loyal to their non-Christian beliefs. The principabint of reference
was not a directly negative aspect of religiouseftem (being the
freedom of not following any religion), but ratheecularism as a cer-
tain philosophical viewpoint.

This matter was further addressed by Nicolo Papletpre-
senting the applicant, in his arguments on 30 J2®0 during the
hearing in Grand Chamber. He argued that the apptie— based
on her beliefs according to which she wanted tsedier children
— was a "secular person®The word-to-word translation of a "lay
person" would be here, certainly, inappropriateisihot to say that
S. Lautsi did not belong to a convent, or that sl not a spiritual
person, but that she had some convictions of hostage should
act; in other words that the state should not takeactions that
suggest its preference for a particular religiorctibns that could
make people feel that the state is closer to thishat religion. In
order to reflect the meaning of the term "secularson" in the
context discussed here, one could suggest suchstas'secular-
ist." Nicolo Paoletti used the term "secular persam contexts
analogous to those in which "believer", "agnostiahd "atheist"
are used. He emphasised that he had not asked Sailtsi, whom
he represented, about her religious beliefs, arad they were ab-
solutely irrelevant to the resolution of this ca3dwe line of argu-
mentation chosen by the applicant allowed her tospe the rights
she was entitled to through the right of religiocueedom without
the necessity of revealing her own religious beliefhe applicant
was against placing the sign of a cross in clagsaot because it

15 .
Iod.
®http://www.echr.coe, the 10th to 11th minute of theording from the hear-
ing on 30 July 2010.
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infringed on her atheistic or agnostic principlesit on her secular
beliefs. It was not the issue of protecting theiba®gative aspect
of religious freedont! which is the right to not following any reli-
gion, to being an atheist or an agnostic, but nathe right to hold

beliefs related to how a state should act.

Apparently, the ECHR did not completely take thigoi con-
sideration, by acknowledging in its summary of cdaipts that
"the applicant alleged that the symbol [of the stosonflicted with
her convictions and infringed her children's rightt to profess
Catholicism.*® Her children's right not to practice Catholiciss i
just one of many elements of the right to beingeaudar person.
The applicant would probably agree with the factther children's
rights were infringed in such a sense that theoastiviolating the
right not to adhere to the Catholic faith are sitankously actions
challenging the principle of secularism.

In summary, the school practice of displaying diiMes in every
classroom was not as much contrary to the applicand her chil-
dren's atheistic or agnostic beliefs, as it wastreon to the principle
of secularism of the state, according to which sleted to raise
her children. And to the core of this principletimt the state's ac-
tions should not give preferential treatment to aslgion, through,
in particular, any of its actions that would leada be perceived as
a follower of a given religious belief, and thusrigemore distant from
those who do not share in this approach.

In the applicant's view, the privilege granted te tCatholic
Church by the State by the placing of the crosslassrooms con-
stituted:

YThis kind of interpreting the negative aspect difjreus freedom was also taken
by the ECHR in § 47 (e) of the judgment: "the freedto believe and the freedom
not to believe (negative freedom) are both protkbieArticle 9 of the Convention."

8 autsi, § 53. The applicant challenged the viokatid Article 14, stating that there
was discrimination against those who did not follBatholicism(Lautsi, 8§ 30, see below);
however, the discrimination of non-Catholics didt imve to be connected with the
violation of religious freedom, nor — in particular with the violation of the right not to
be a Catholic.
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[1] a violation of her right to raise children immpliance with
her moral and religious convictions, guaranteeddbjcle 2 of Proto-
col 1to theConvention;

[2] a violation of her and her children's right tive freedom of
thought, conscience and religion guaranteed byckertd of theCon-
vention;

[3] a form of discrimination against those who dat practice
the Catholic faith and thus a violation of Artidd of theConvention.

lll. ARGUMENTS OF THE RESPONDENT STATE
1, Introductory comments

The ltalian State's argumentation, which was takeo account by

the ECHR during the preparation of the judgment3oNovember

2009, aimed at proving that the Italian State iseaular state that
respects the principle of secularism; a crucifixn@ only a religious
symbol, and that as a non-religious symbol (althoa§religious ori-

gin) it has a place in the functions of the stategchools). Because
the shaping of the state activities in the spaceufure and tradi-

tion fits within the margin of appreciation of argiaular state, thus
the relationship of the Italian State to the cricids a symbol of

the sphere of culture and tradition is also a mnattat fits in that

margin. In addition, Italy referred to politicaldtrs that warranted
the state's actions with regard to the display adsses in state
schools.

2. ltalian State as a secular state

Arguing that the Italian State recognises and retspthe principle of
secularism, Italy pointed out that the constituibrights of equal-
ity of all its citizens — independently of religisieliefs and equality
before the law in respect of the freedom of religie- require that
the state take on the approach of "equidistance"iarpartiality on
the issues involving religion; regardless of thenber of believers or
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the significance and the magnitude of social respsrio the viola-
tions of the believers' rights within particulaligeons*®

Equal protection of every person who belongs tochvver reli-
gion is independent of the religion that a persas bhosen. Never-
theless, this rule is not contradicting the podisybof regulating in
different ways the relationship between the staig different reli-
gions?® The high position ascribed in Italian legal ortethe attitude
of "equidistance" and impatrtiality reflects themqmiple of secularism,
also regarded directly by the Italian Constitutio@ourt as the

highest principlé! The consequence of recognising the principle of

secularism is the perception of the state as adpésiic reality,” in
which "the various religions, cultures and tradiomust coexist in

equality and freedonf®and where the religious character of the state

has been directly rejectéd.

3. The non-religious character of the cross as a symbol

In light of the judgments of the Italian courts athe arguments of
the Italian government, the cross hung in stateaishshould not be
treated as a religious symbol but rather as:

— a symbol of the Italian Stafé;

— a symbol of Italian history and culture, and thdidtalian
identity?®

— a symbol of the principles of equality, freedomd aolerance
as well as the secular foundation of the state;

— a symbol of ethical values, such as: not usingefpeguality,
equal dignity of all people, justice and sharingfwathers, primacy of

¥ autsi, § 24.

2 |bid.

2 |bid.

2bid.

B autsi, § 25.

X autsi,§ 11.
Y autsi,§ 13.

% |bid.
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the individual before a group, freedom of choicparation of poli-
tics from religion, and love of all people exterglito the forgiveness
for one's enemie¥;

— a symbol of democratic values embedded in eghra)
teaching<?

— a symbol of humanist values recognised also by lgewpo
are not Christian&’

According to the Italian government, the crucifizshbeen rec-
ognised in Italy as a secular value of the ItalZonstitution and a
representation of the civic lif&.

The crucifix is thus present in the state's ag#sitas a non-reli-
gious symbol, and "as the symbol of the cross cbelgerceived as
devoid of religious significance, its display irpablic place did not in
itself constitute an infringement of the rights d@neledoms guaran-
teed by the Conventiorf™

4. Margin of appreciation

The Italian government also argued that the rightlacing crosses
in public schools fits within the margin of appraion to which
states-parties to th€onventionare entitled. It pointed out two prin-
ciples which are already well established in theHRCcase-law.
That is:

— a broad margin of appreciation that states havedrdelicate
issues related to culture and histdty;

— a margin of appreciation in areas in which thera lack of
consensus among the parties to@oaventionin issues related to a
state's implementation of the principle of secstarf®

1 autsi, § 35.

% |hid.

2 autsi§40.
%Lautsig15.
1L autsi§35.

%2 autsi§38.
BLautsi, § 41.
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With respect to the margin of appreciation, NicBlaoletti, who
represented the applicant in the Grand Chambeyeakghat the
regulation of admissibility of the cross placemenprivate schools
belongs, maybe, to the government, whereas in seteols the
matter should be strictly based on the principlesetularisnt?
Natalia Paoletti, who also represented the applicarthe Grand
Chamber on 30 June 2010, argued, ignoring the meaoi the
word "consensus" and some elementary rules of Jdabat there is
consensus with respect to using the principle otikgism because
only 8 out of 47 states that belong to the Coun¢iEurope do
not follow this principle in the way it should, imer opinion, be
followed.

However, the practices of many member states withia
Council of Europe are far different from the supgaddgdeal dic-
tated by the principle of secularism, accordingmuich the states
were not to favour any religion. As a matter oftfamany states
have a preference for a certain religion, eitheodigh recognising
it to be its official religion or by favouring refences to a particular
religion in their constitutions and founding docurtge In a number
of countries crucifixes or crosses are displayedtate schools or
courts; in others, religion classes remain a cosgmyl part of the
curriculum (allowing partial or full release of &ngle pupil from
taking the classe$y.

These kinds of practices by the member states efCtbuncil
of Europe have not only remained unquestioned butame in-
stances were even directly considered admissibtaarStrasbourg
case-law’®

*you can say that in private schools you can hamgifixes (...). This would
fall within the margin of appreciation of the stdtet not in public state schools";
12th minute of the recording from the hearing ord8y 2010, http://www.echr.coe.

% Compare to theegal Memorandum Lautsi v. ltalyepared by the European Centre
for Law and Justice (ECLJ) — the organization tleteived the status of the third
party in the Grand Chamber — April 2010 (availabtehttp:www.ecjl.org), § L.A.

%ECLY, Legal Memorandung 1. A.
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5. Political rationale

As justification for the defense arguments, thdidtaState also in-
cluded the need for compromise with Christian parthat represent
a significant part of society and its religiousiefs®’ Assuming that
the reason for the compromise was the desire fieceve leader-
ship, one must agree that the displaying of a cilosdate activities
also has an instrumental character, unrelatedesymbology of the
Cross.

6. Plausible counterarguments

Italy's argumentation did not aim at justifying tadmissibility of
the presence of religious symbols in state actisjtnor did it aim at
showing that the state's activities involving thepthy of religious
symbols in state schools do not infringe on theqple of secular-
ism. The main arguments were based on the ackngwlext that the
cross is not only a religious symbol, and that asm&religious symbol
it has been used in state activities. In other wptte reasons for
placing crosses in school classrooms do not haediggious connota-
tion. Hence the state actions cannot be interpratethe indication
that the state is "closer to or more distant fraxgarticular religion,
but rather they should be viewed as a sign poirtiinthe preference
of some elements of tradition and culture in a gangense.

In order to refute the state's argumentation, aaeeth prove that
the cross is primarily a religious symbol. The it — as well as
the state — agreed that the state should not agtway that might
be interpreted as acting in direct connection tmething that was
religious in nature. This precept was accepteddil bides on differ-
ent grounds: by the Italian State based on theciptn of secularism
recognised in the domestic Italian legal order; agdthe applicant
based on the principle of secularism recogniseahasssential element
of protected beliefs by Article 9 of ti@onventiorand by Article 2 of

%7Lautsi, § 42.
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Protocol No. 1oras a principle integrally related to other basgaleprin-
ciples such as, for example, the principle of thie of law.

IV. ARGUMENTATION OF THE CHAMBER

1. The principles adopted by the ECHR

While formulating the principles that are essenfaalresolving this
case, the ECHR formulated the following:

(@ Each of the two sentences in Article 2 of Protdéol 1 must be
interpreted in light of the other, and also — intaular — in light
of Article 8 (a right to respect for family and yaike life), Article 9
(freedom of thought, conscience, and religion), Artitle 10 (free-
dom of expressiort}.

(b) Within the right to education is embedded the righpar-
ents to have their religious and philosophical éotions respectetf.

In Article 2 of Protocol No. [1"the first sentence does not distinguish,
any more than the second, between State and pteathing.*® It

is hard to find a different reason for turning atten to this rule in
the context of the matter under ECHR's examinatii@m the fact
that it is unnecessary to recognise the differ¢iotiabetween state
and private education, according to the point efwexpressed in
Article 2 of Protocol No. land consequently, to identify the theoretical
foundation for the further assumed generalised epnof negative
freedom of religion, that is being used not onlyha context of state
education.

The second sentence in Article 2 in Protocol Nainmis — accord-
ing to the Court — "at safeguarding the possibitifypluralism in
education which possibility is essential for thegarvation of the
‘democratic society?*

% Lautsi, § 47 (a).
? Lautsi,§ 47 (b).
“ Ibid.
“Ibid.
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(c) The respect for parental beliefs demands "an opbeod
environment" to encourage inclusion rather thariwesion’” inde-
pendently of religious beliefs. Hence, "Schoolsdbdmot be the
arena for missionary activities or preaching; tebguld be a meeting
place for different religions and philosophical gations, in which
pupils can acquire knowledge about their respedtioeights and
traditions.*®

(d) The second sentence in Article 2 of Protocol Nasg¢umes
that the State, along with the duties concerning\arall shape of
the curricula, also has duties concerning the wiagedivering the
information (knowledge) in schools. Thus, with redjéo ensuring
a proper character of the very process of teachimgstate should
care "that information or knowledge included in thariculum is
conveyed in an objective, critical and pluralistienner.** Indoctri-
nation is unacceptable since it could be constagedisrespectful of
the religious and philosophical convictiofs.

(e) The respect for religious beliefs of the parentsuases a
right to follow a given religion, as well as a rigiot to follow any
religion, both of which are protected by Articleghd the latter was
given a name by the ECHR as the "negative freed6m".

In the summary of the principles it had followetie tECHR
acknowledged that "the state's duty of neutralitg anpartiality
is incompatible with any kind of power on its paeot assess the
legitimacy of religious convictions or the ways eXpressing those
convictions.*” By assuming this stance, it is possible to issdeect
prohibition of actions taken by the state of anydkithat might
differentiate any religion. Thus, the ECHR recoguighe principle
of secularism as binding and accepted — essentiallthe view of
secularism taken by the applicant.

“Lautsi, § 47 (c).

* |id.

4L autsi, § 47 (d), see also there § 49.
“Lautsi, § 47(d).

“® autsi,§ 47 (e).

“bid.
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2. Circumstances considered as relevant by the ECHR

The ECHR considered as significant circumstanceshi® resolution
of this case that the state's activities influepeeple who, due to their
age, do not have a fully developed ability to thamitically, and that in
a school environment a child is in a position afagfrdependence on
the power of the state as it is represented bystheol?® One could
question here whether from a child's point of vithe school does,
indeed, seem to be a representative of the staiétwrity. Perhaps
one could justly presume that the sense of a puglpendence on the
school does not differ much for either state owate schools. These
guestions have not been further evaluated. Howévsra fundamental
matter — keeping in mind that secularism is conegmwith the actions
of the state — that the actions of the school aittke are viewed —
by the children — as synonymous with the actionthefstate.
Besides, the ECHR underscored that the impact efsthmbol
of the cross on the pupils in schools was of comgyl character.
That is, during daily school activities it was ingstble not to notice
the cross, and it was thus regarded as a "powsyfabol"*® The de-
termination whether the impact of the cross hasrapulsory char-
acter is essential from the ECHR's point of viewl aras essential
in the judgment of 29 June 2007 in the cheegero vs. Norwayapp.
15472/02), in which the coercion was an importarguenstance.

3. Formulation of the main problem

In order to resolve the case the ECHR consideredgsues as key.
Whether the state's ordering to hang crucifixesdhool class-
rooms:
[1] ensured that when its life-forming and educadibresponsi-
bilities were being carried out, knowledge was\d=kd in an objec-
tive, critical, and pluralistic manner,

48 autsi,§ 48.
“°Lautsi, § 54; The ECHR is referring to the caseDatlab vs. Switzerland,
app. 42393/98, decision on admissibility of 15 ketry 2001.
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and

[2] respected the parents' religious and philoscgdhtonvic-
tions>

In light of the first question, the presence of thress was ana-
lysed not from the point of view that it is a syrhlgth a religious
character, but rather from the point of view of ihBuence of the
presence of the cross ¢ime manner of delivering knowledgehetherthe
presence of the cross did not violate the dutyhefdtate to secure
an objective, critical, and pluralistic way of peasing information.
The first question was constructed by the ECHR Hjpady to
expose the violation of the right to education {&& 2 of Protocol
No. 1), and not of the right to freedom of religiorhe state has an
obligation to guarantee that education, be it iatestor private
schools, complies with certain standards, includiihg above-
mentioned standard of the manner of delivering kedge.
Compliance with that standard should be enforcedhleystate also
in the non-state schools. If it is concluded thHad presence of the
cross is disruptive to the desired way of delivgrikmowledge, then
the duty of the state must be to ensure that afliipu not only
those in state schools, must be provided with ttteosl environ-
ment supporting the adherence to the desired stdnda order
for the education to proceed in an objective, caiti and pluralistic
manner, i.e. in a school environment devoid ofgielis symbols.
This line of thinking will be even more relevanhsé among the
general principles the ECHR included the princiat¥ising to in-
terpret Article 2 of Protocol No. &s pertaining to education both in
state and private schools.

The examination of the compliance with the obligatito de-
liver knowledge in an objective, critical, and m@listic manner, is
conducted with the principle of secularism in miritherefore the
ECHR should have proceeded with justifying the ithésat the duty
to deliver knowledge in an objective, critical, apldralistic way had
been infringed upon by "the display of the crucHix a sign that the

0L autsi, § 49.
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state takes the side of Catholicisthand is hence "closer" to some
but not to the others. As it turned out, the ECHiRgumentation
was directed towards justifying a much more geninedis that the
presence of the cross in a school environmentptisthe delivery of
knowledge in an objective, critical, and pluratigthanner because it
violates pupils' negative freedom of religion. tistcase the concept
of negative freedom of religion was understoochasright to a space
free of religious symbols which is different frohetunderstanding
of that concept assumed in the process of fornmgjatie principles.

4. Response to the second question

While preparing to answer the second question EielR stated
that even though the crucifix as a symbol has —emling to the
claims of the ltalian State — many meanings of r@igious char-
acter; yet — contrary to what the Italian Statencta— it bears a
primarily religious meaning which it does not lasea public spac®
The recognition of the religious meaning as the iamt one in
the sign of a cross forms the basis to the coraiuthat the ap-
plicant's perception of this sign as an expreseiotie state's sid-
ing with Catholicism was not arbitrary and had otije grounds?
Therefore, the displaying of the sign of a crosshwsystate violated
her secular beliefs according to which she wanteise her chil-
dren. Consequently, an affirmative response tes#dmend question
follows: the state did not respected parents'iceligand philosophi-
cal convictions by placing the sign of a crosslassrooms.

5. Response to the first question

A much more complicated argumentative stinecwill be re-
quired in the response to the first question, andbing so certain
*1 Lautsj § 53.

%2 autsi, §§51-52.
%3 Lautsi,§ 55.
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determinations will be made concerning religiousefiom. The
ECHR's key arguments on the issue raised in thedirestion are as
follows>

[1] The cross may be rightfully interpreted by gsms a reli-
gious sign.

[2] Because of that pupils may feel that they amdp educated
in a school environment marked by a certain refigio

[3] This kind of perception may be supportive of thupils ad-
hering to a given religion, however it may also g@as emotional
distress — "may be emotionally disturbing” — to isifollowing
another religion or to those pupils who are ndgielis at all, espe-
cially when among them are pupils belonging t@relis minorities.

[4] Such emotional hardship resulting from the pree of re-
ligious symbols is unacceptable in light of the aieg freedom of
religion, the violation of which is manifested Ihose displays.

[5] Hence, by placing crosses in classrooms thie stalated
the responsibility to perform its educational fuons and obliga-
tions in an objective, critical, and pluralistic mmer.

V. STRUCTURE ANALYSIS OF ECHR'S ARGUMENTS

1. Religious symbols in the school environment as an
emotional hardship to pupils

The first three steps are in themselves findingd tindoubtedly
confirm a certain possibility that cannot be dismeigd. The ECHR
considered to a greater extent the third step sontpthe premise
that the feeling that a school environment is mdrkg a certain
religion and may support those pupils who adhetie toay pose an
emotional hardship on pupils adhering to a differefigion or those
who do not adhere to any religion.

The introduction into the process of upbringing addcation of
an unnecessary(unjustified) emotional hardship ¢aretted only at

% Lautsi,§§ 55-56.
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a certain group of pupils) might be of itself urgmable as affecting
the manner in which knowledge is delivered andoasplicating the

fulfilment of the duty to deliver knowledge in abjective, critical,

and pluralistic manner. However, in the analyseskdgis not just
the emotional distress as such, but rather an enadtdistress that
moulds the religious or philosophical convictions.

The issue raised by the ECHR needs to be cleastinduished
from a more general one: whether the presencecobss intro-
duces in the upbringing and education of a chilthsanneces-
sary (unjustified) emotional distress (and directaly at a certain
group of pupils) through the mere message contam#te symbol
of a cross, or through the impact of a crucifix asta symbol but
rather as the likeness of a tortured human b%":imy.course, a
suspicion of such emotional hardship might have bkEen raised
before the Court as affecting the manner in whictvdedge is de-
livered and complicate the fulfilment of the dutydeliver knowl-
edge in an objective, critical and pluralistic manrit is definitely a
different problem from the one raised by the ECHRt tanalysed
the issue from the point of view of secularism —sitot just the
religious message in the symbol of a cross, norctheifix as a
likeness of a tortured human being that were camsidl to be the
source of emotional distress in pupils, but ratheremotional dis-
tress caused by the fact that pupils perceive tate @s siding with a
certain religion, or that pupils view the schoolvigonment as
marked by a given religion.

The ECHR, in reference to tiizahlab case perceived the cross,

similarly to the Islamic head cover, as a "powedxlernal symbol"
affecting everyone arouniflin the case obahlab,the ECHR con-
cluded that Switzerland was in a position to ree®r— considering
the circumstances — the Islamic head cover aswaégal external

% This issue was raised in comments submitted byEtirepean Humanist Fed-
eration which did not receive the status of thedthgarty in the proceedings of the
Great Chamber; see als@utsi v. Italy: Third-Party Intervention by the Epean Humanist
Federation,23 May 2010, www.humanistfederation.eu.

% Lautsi,§ 54.

52

symbol" and unacceptable, because the displayirighyf a teacher
was indicative of proselytisiny.According to the ECHR, the mere
recognition of it as a "powerful external symboid dot seal its fate
as inadmissible in the public sphere. The crit@etumstance was
that the symbol had been shown by the teachegtoup of children
whose ages ranged from 4 to 8 years.

It must be emphasised that one of the signific#férdnces be-
tween theLautsiandDahlab cases was that in the latter case it was
not the ECHR that was in a position to recognisehbad cover
as such a symbol. The ECHR decided that in dointpsstate did
not cross the margin of appreciation and that lvried within the
state's power. It was the Grand Chamber in itsmedd of 18 March
20178 that pointed out to this important difference begw these
two cases, which consequently ruled out the adbiliggiof argu-
mentation based on tidahlabcase.

In the process of reviewing the Soile Lautsi clféiom the point
of view of the violation of the principle of sectikm, it must be
noted that the ECHR did not question the possjbdit children's
recognising some of the school actions as therectib the state. If
children can relatively easily identify the signaotross as a religious
symbol, assuming — as the ECHR did — that bothcttiicism
and objectivity are limited at their age, then onay suppose that
children may have great difficulty in identifyingexific activities on
the school grounds as the actions of the stater&dbhesuch identi-
fication is a necessary condition in order for thddren to become
aware of the violation of the principle of secudanj and, as conse-
guence of that, feel discomfort due to the lackegpect for secular
beliefs. Therefore, it is justified to assume ftinathe child's eyes it is
not important whether the school environment hanlmeated by
persons acting as state employees, or pursuame tales governing
the state schools, or whether it was created witierframework of
a non-state educational system.

Dahlab, § 2.
%8 SeeLautsi GCh§ 73; and also see ECLlJegal Memorandum, LA.
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On the other hand, it was consistent in the ECHbtoggeh to
assume such a stance on the question of negatdoin of religion
that makes the formulated postulates applicableoniyt to state
schools. The state isbeing perceived not so much
as a subject displaying religious symbols and
directly threatening the negative freedom of
religion, but rather as a subject obliged to en-
sure that religious symbols in the school envi-
ronment are not displayed, thus as a guarantor
of the negative freedom of religion.

2. Further definition of the concept of negative
freedom of religion

The concept of negative freedom of religion acadjmye the ECHR
constituted the foundation for proving the thesisqul in the fourth
step of the argumentation, claiming that emotiahstress resulting
from the presence of religious symbols is unactepthecause of
the negative freedom of religion, the violationwdfich is caused by
such a presence.

According to the term introduced when defining nanciples,
on which the ECHR intended to construct its judgimére nega-
tive freedom is a freedom not to adhere to anygi@ii.>® Using
the formulated principles, the ECHR clarified tleent of "nega-
tive freedom of religion" and significantly expauid#s content to:
"Negative freedom of religion is not restricted ttee absence of
religious services or religious education. It egeto practices and
symbols expressing, in particular or in generdielef, a religion or
atheism.?® The ECHR further added: "that negative right deser
special protection if it is the State which expessa belief and
dissenters are placed in a situation from whicly tt@not extract

*Lautsi, §47(3).
60 autsi, § 55.
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themselves if not by making disproportionate effordand acts of
sacrifice.®

The ECHR unequivocally determined that in the caseonflict
so defined negative freedom of religion had precegeover positive
freedom, which includes the manifestation of redigs beliefs by the
display of symbols: "the display of one or moreigadus symbols can-
not be justified (...) by the wishes of other paremwho want to see
a religious form of education in conformity withetn convictions.®?

This view is far from obvious. By taking into acanuthe content
of Article 9 in the part that pertains to the pub(alone or in commu-
nity) manifestation of religious beliefs, the ECHfRould have rather
argued for the precedence of the positive freed8mt claiming that
the display of religious symbols cannot be justifiey the wishes of
other parents, the ECHR also rejected the viewhaf ¢quality of the
negative and the positive freedom. In the case qiadity it should
have argued in favour of the mutual balancing oferests based on
the tolerance and compromise among the views repriesd within
a specific community, but it did not.

Based on the precept that "respect for parentsvictions with
regard to education must take into account resgectthe convic-
tions of other parents,” the ECHR concluded thdt€e'tState has
a duty to uphold confessional neutrality in pubBducation, where
school attendance is compulsory regardless of rehigand which
must seek to inculcate in pupils the habit of ertithought.®?

The central part of so understood neutrality is retas one
might expect — the absence of arbitrariness in dheerse treatment
of different subjects, but simply — in accord withe adopted char-
acteristics of negative freedom of religion — ansabce of religious
elements in the state's activities.

With this in mind it is clear that in order to comct the main
argumentation it is not at all essential whethee ffresence of

& [bid.
62| autsi, § 56.
& [hid.
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the cross in classrooms was a result of a legat oloposed on
the school authorities, according to the ECHR —hsdrsplay
is unacceptable also in the case where a majofipacents of
the children attending that school were in favotia aisplay of
some kind of religious symb6t.Thus, according to the presented
argument, the placement of a religious symbol wowldhave been
acceptable even if parents of all children had esped such a
wish. The ECHR openly argued that the state nog aas not to
place religious symbols in schools, but in fack state had the
duty to ensure that the school environment shoeldrée of such
symbols.

3. The state's dual obligation with regard to
religious symbols at schools

The fifth step in the ECHR's argumentation contairisesis that the
state infringed upon its duty to deliver knowledgean objective,

critical and pluralistic way when performing itsuedtional functions.
This was done in two ways. First of all through #Hwtions of the
state itself consisting in placing or "authorisinibe display of signs
of a cross in schools. In this way the principlesetularism was
violated and this violation could bring about erongl distress to
those who in accordance with their philosophicaivictions think

that the state should not act in such a way. Sedbedstate did not
undertake any action to ensure a pluralistic sceagironment that
is did not act in order to remove from the schbel sign of a cross

® |t is not clear to what extent the placement afsses in classrooms was the
result of a simple implementation of legally binglinorms. However, the final deter-
mination on this issue does not seem to be negessarder to evaluate the basic
argumentation. As the argumentation of the apptiéadicated, the applicant did
not challenge the legal norm pursuant to which sthathorities placed crucifixes
in classrooms, but rather she objected to the gémpeesence of religious symbols
in the state school classrooms, regardless of wehétieir placement were the result
of direct observation of legal rules, or in respots the decisions made by a school
board respecting the wishes of the parentsL8atsi, 8§ 56;Lautsi GChg 40; compare
P.Borecki, D. Pudzianowskguote on page 11.
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whose presence, according to the Court - violdtesiegative free-
dom of religion.

In the above argumentation the state has beeretrewmit only
as a subject which by managing schools may vidleefreedom of
religion, but also as a subject that is a guaraofténat freedom, and
therefore is required to intervene everywhere uigdiclg in non-state
schools, whenever this freedom is being threatened.

VI. THE CRITIQUE OF THE CONCEPT OF NEGATIVE
FREEDOM OF RELIGION ASSUMED BY THE ECHR

1. Difficulties with the justification

Anyone reading the judgment of 3 November 2009 heaye some
doubts about the status of the statements relatdtet negative
freedom of religion, whether they should be treatedheses devel-
oped in the framework of the analysed judgmentwbether they
were accepted as findings reached in the earli¢tFE€C case-law. It
turns out that none of these possibilities is aztre

One has the impression that the concept of negateelom of
religion is secondary to the principle of seculari©n what grounds
did the ECHR recognise secularism, and in its hgffosersion, as a
position requiring a far-reaching protection in tigropean system?

The concept of negative freedom of religion recegdiby the
ECHR may be justified by the principle of secularigvhich com-
prises the obligation of impartiality and neutralitescribed in § 47
(e) of the judgement of 3 November 2009: "the Satmity of
neutrality and impartiality is incompatible withyakind of power
on its part to assess the legitimacy of religioasvictions or the
ways of expressing those convictiofis."

This is almost a verbatim quote from the judgmédr @cto-

L autsi,§ 47 (e).
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ber 2007 in the case @engin vs. Turke§f. One could think then that
the ECHR had consulted the judgments of earlieingd. However,

this is not the case because the excerpt correspgrid the quoted
equivalent was included in the part summarising plosition of the

applicant and not that of the ECHR.

Joseph Weiler vigorously disputed the thesis comdiin the
above-quoted excerpt. He represented before theds@hamber
the states that had received the status of a thady supporting
Italy. He emphasised the right of a community taldbuts identity.
In exercising its right to self-determination a aoomity may single
out certain traditions and values. By such difféi@ion a state will
unavoidably be in some sense "closer to some butmother of its
citizens." Since this rationale to favour certaiaditions and values
fails in the face of the right of self-determinatjothere would be a
need for a separate justification as to why thisgbhg out cannot
happen through pointing to traditions and valuesedigious nature.
Invoking the concept of negative freedom of religidefined by the
ECHR would not have had, at this point, any argutagwve value
because the justification of this concept remaisiyet undefined.

Neither has the broad concept of negative freeddmebgion
(which comprises freedom in the public space fromy &pe of cir-
cumstances favoring any adherence to these or tietiggous or philo-
sophical convictions) been supported by the casg-teespite a sug-
gestion in the text of ECHR's judgment. The ECHRjler speaking
about the negative freedom of religion and formulgtthe principles
pertaining to the issue at hafdreferred to the judgment on the case
of Young, James and Webster vs. Great Britaim case involving the frelom of
joining trade unions, guaranteed by Article 11 k¢ Convention.The
Youngcase concerned the pressures exerted on the wadkgis

6 Zengin vs. Turkeyapp. 1448/04, judgment of 9 October 2007, § 39.

5Lautsi, § 47 (e).

 App. 7601/76; 7806/77, judgment of 13 August 1988 ,52-57. In thefoung
case "negative right" and in thautsi case "negative freedom" terms were used; this
discrepancy did not make any argumentative diffeeeim the judgment analysed
here.
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certain trade unions. In that case the ECHR coreduthat it saw it
unnecessary to establish whether Article 11 guaexhtthe "negative
right" not to be compelled to join an associatianaounion®® In this
case, the ECHR argued including the hypothesisehan if Article 11
did not contain a negative aspect requiring prédacon a par with the
positive aspect, still a violation of Article 11 wd occur if the com-
pulsion were to reach a certain level. In ¥mungcase that compulsion
was the threat of losing one's job and means dlilmod, hence it
was "a most serious form of compulsidi.And that level of compul-
sion was the fundamental reason for the ECHR togeise a breach
of Article 11. Moreover, as indicated in the ruliog theYoungcase,
the preparatory works concerning Article 11 of tBenventionclearly
pointed out that the direct reference to the negasispect of freedom
of association had been deliberately exclutfeth later rulings, the
ECHR recognised that Article 11 also referred te tiegative ele-
ment — the right to join and leave associatiénslowever, the ECHR
considered it to be an open issue as to whethendlgative aspect is
equally valid as the positive of&Thus it repeated the view that state
actions limiting the negative aspect are not alwaipdations of Arti-
cle 117* Therefore, the findings made in tNeungcase did not support
the basic theses regarding the negative freedonel@fion posed in
the Lautsicase.

% Lautsi,§§ 51—52. The problem of referring to the cas¥aifing vs. Great Britain
in the Lautsi case has been addressed in the above-menti@gad Memorandunpre-
pared by the ECLI.

®Young § 55, see ECL1egal Memorandung Il. B.

" Young,§§ 51—52. During the analysis of Article 11 of tBenventionthe Article
20 of theUniversal Declaration of Human Right§ 10 December 1948 was consulted, in
which the negative element was deliberately exau&gurdur,§ 33.

2 Olafsson vs. Icelandapp. 20161/06, judgment of 27 April 2018jgurjonsson vs.
Iceland, app. 16130/90, judgment of 30 June 1993, § Bhstafsson vs. Swedeapp.
15573/89, judgment of 25 April 1996, § 45.

Sigurjonsson, § 35; Gustafsson, § 45.

™ Gustafsson, § 45.
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2. Consequences of accepting the negative freedom of
religion

a. Consequences in the school environment

The following remarks are intended to point out satpnsequences
of recognising a negative concept of religion ie #pproach taken
by the ECHR. They also include the consequencékeoprinciple
of secularism that is a part of the negative freedd religion with
respect to the state's actions. These commentieonrte hand are
clarifying the analysed concept by revealing itesggjuences; and on
the other, they play a polemical role by showing donsequences
that are unacceptable they refute the assumpti@vsrdfrom.

One of the consequences would be elimination o&etivities in
schools which could be justifiably perceived by igips favouring one
religion. Teaching religion in school is one sughraple. Pupils who do
not want to attend such classes cannot be unadheio existence;
what is more, they learn about them from the comoations directly
delivered to them. Furthermore in countries whemain religions are
named in constitutions, such information should Ibetdelivered to
pupils. Pursuant to the principle of secularisnthi& interpretation ac-
cepted by the ECHR, it is obviously contradictapyestablish a state
religion — as practiced by certain states-partebeConvention.

It is also necessary to note that the postulatedinde the State
in the promotion of secularism is against the bamlse formulated by
the applicant — on involving the state on the flevhichever type
of religious or philosophical convictions (the bam being "closer” to
some citizens and not to others). This postulaie i® way compat-
ible with the principle of the state's neutralitjttwrespect to religious
and philosophical convictions. The removal of thacdixes from
school classrooms would have be an action diréatlicating that the
state is in favour of one of the philosophical dotiens and against
others, also against those shared by a majoritats’

S CompareConcurring Opinion of Judge Bonel(,10, 3.6.
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b. Negative freedom of religion as a subjective right and the
consequences in the public sphere

The conclusions drawn from the ECHR's argumentaitiofavour
of the thesis that the placement of religious syilmmnstitutes a
limitation on the religious freedom of parents aildren, relate not
merely to the actions of public authorities in stathools, or to the
situations arising in either state or private sdepbut pertain to
the entire public sphere.

The ECHR has found that the negative freedom oigyia
precludes any practices and symbols that express aspecific
or general way — a belief, religion, or atheismeThere presence
of religious symbols limits the religious freedormam individual. In
the ECHR's opinion, in the cases where the actidrtbe state are
involved, and the individuals on whom the preseatesymbols is
imposed cannot free themselves from their impadhauit dispro-
portionate efforts, this freedom deserves particplatection. It can
be concluded that such freedom deserves "normaleption also
in other cases. It is a subjective right which adow to the limita-
tion clause is the basis for limiting the rightddadneedoms of other
people, including also the freedom to manifestdigliand religion
(Article 9 8§ 2).

The negative freedom, in the ECHR's opinion, tgexedence
over the positive freedom: "the display of one oorenreligious
symbols cannot be justified (...) by the wishestifer parents who
want to see a religious form of education in comfity with their
convictions.*® Any manifestation of religion in public space opten
individuals following different faiths would be arlitation of the re-
ligious freedoms of non-believers or secularistse Tmplementation
of the freedom of religion in horizontal relatioamong individuals
or social groups would lead to behaviours devoidim§ matters of
religious nature.

The consequences derived here that stem from theegad of

SLautsi,§ 56.
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negative freedom of religion adopted by the ECHRRt toncern the
elimination of any religious expressions in the lpmBphere and not
just in schools are convergent with the postuldiesctly defined by
the applicant. Nicolo Paoletti in his submissiontlie Grand Cham-
ber described the secular position as one in whidryone "is free
to exercise his religion within places of worshiplanot within public

spaces such as state schools which are openditizghs™”’.

c. The contradiction with directly accepted elements of positive
freedom of religion

If the above analysis is correct and the acceptdatieons — espe-
cially the adopted concept of the negative freeddmeligion — lead
to the postulates of eliminating religious symbéiism the public
sphere, we would then face a destruction of thediven to manifest,
in public, religion or belief which is directly regnised in Article 9
§ 1 of theConventionlf this were the case, then the fundamental con-
cept of negative religious freedom being the fotiodaon which the
above conclusion is set would be unacceptable.Wide correlated
with that freedom the principle of secularism wouldt be accept-
able as a standard of human rights protection.

Nevertheless, independently of the correctnesshef dargu-
mentation based on Article 9 § 1, such a conceptlijious free-
dom is inadmissible due to obvious contradictiorithwArticle 2
of Protocol No. Iwhich, among others, states that "in the exercise
of any functions which it assumes in relation taueation and to
teaching and the state shall respect the rightsaoénts to ensure
such education and teaching in conformity with ith@vn religious
and philosophical convictions." The content of thi®vision indi-
cates that in the process of exercising its fumgtion the areas of
teaching and education it is not just the religiamsl philosophical
convictions that are involved, but rather that inamal situation

""The 13th minute of the recording from the hearing36 July 2010, http://
www.echr.coe

62

it is a multitude of beliefs. Otherwise, it wouldake no sense to
claim that parents were to define the manner orsaiaywhich the
teaching and education should correspond with tlemsesictions;
when in fact they are to be performed in compliangth the com-
monly and unanimously shared convictions, or diseédllowing
the principle of secularism.

d. The destruction of tolerance

The concept of negative religious freedom adoptgdhHe ECHR
leads — in horizontal interactions among commumitymbers —
to the alleviation of the problem of religious tidace in the public
sphere, and also to the final resolution of ithe school environment
as well. The implementation of the negative freedufmeligion, in
the meaning adopted by the ECHR, leads to the editiun of such
situations where tolerance is required becauseaobe can be re-
quired only towards something that is visible. Whappens then
is the removal from public life, and thus also frome school life, of
one of the basic values of a democratic societig liiecause tolerance
is not only and not primarily important becausédips to prevent
the escalation of conflicts, but because it allomdividual members
of the society to fulfil themselves as a unity —sgibly in all their
endeavors and aspects of their lives. From theab@aint of view,
thanks to tolerance the society (by retaining disnitity) is enriched
by the multitude of traditions and cultures. The@@sure to diversity
allows people to deepen their own value systemterdoce reduces
the tensions and social fears resulting from ignoeaand not know-
ing who the other members of the society are.

The European Convention on Human RigHtses not contain the cat-
egory "tolerance." Nevertheless, tolerance is aemtial value re-
peatedly recognised by the ECHR — which togetheh wluralism
and openness — is inseparable from a democratietgdt The state

8 SeeBgczkowski edl. vs. Polandapp. 1 543/06, judgment of 3 May 2007, §63.
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is regarded as the ultimate guarantor of pluralisemd it also has the
duty to take positive action facilitating the acés basic freedoms
that admit into the public sphere the ideals refiter personal be-
liefs, convictions, attitudes, efg.

While searching for fundamental connotations in pleeception
of "tolerance" in the context of international @otion of human
rights, one cannot ignore that it is one of thelgad education in-
dicated directly in Article 26 § 2 of tHéniversal Declaration of Human
Rightsof 10 December 1948. Its first goals were the dglvelopment
of the human personality, thus encompassing alsardhgious as-
pect, as well as the strengthening of the resmedaidman rights and
fundamental freedoms.

The implementation of the negative freedom of ieligunder-
stood as proposed by the ECHR does not lead toopa&m school
environment," but to an environment closed to thdues that are
fundamental to personal development and are relatélde sense of
life and the environment which in the aspect of ofiew cannot
be regarded as a pluralistic one. This standsdlear contradiction
to the ECHR's view that pluralism and tolerance\aieies inherent
to a democratic society.

Furthermore, in light of Article 2 of Protocol Nb, and within the
context of school education, the state should bregpeed as a sub-
ject obliged to support parents and children irraducing to the
public sphere an expression of their convictions lasliefs. A differ-
entiation of the appraisals of the state's actigending on whom
they are serving is justified; for instance, thdigial activity is dif-
ferent from the activities in the field of educatiohich also are to
satisfy the goals defined by the parents. Therefibre argument in
favour of the inadmissibility of the sign of a csos the school en-
vironment, frequently raised by Nicolo Paolettithe Grand Cham-
ber based on the fact that the Italian Constitwtid@ourt removed

"Informationsverein Lentia and others against Austapp. 13914/88, judgment of 24
November 1993, § 38gczkowski g 64.
80Bgczkowskiss 62, 64.
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crosses from its building upon recognition of thimgiple of secular-
ism as a fundamental right of the Italian legalesrds not a strong
one. The educational sphere is one where the istatgliged to take
action in response to the parental beliefs. Thesplof state's ac-
tions turns out to be the "extension" of the acti@f its citizens.
The state's role is seen as that of a servanstoomstituents, to its
political community, who through the structure bétstate fulfil dif-
ferent individual and collective needs and godlsnady be so that the
state only organises the space in which the cisizeemselves fulfil
their goals. However, there are important socialgaevhich in given
circumstances the citizens cannot achieve actidggandently, re-
gardless of the positive actions of the state, tardeducational goals
usually belong in that category.

Neutrality and impartiality in a certain area, diéspvhat the
line of argumentation in the analysed case suggestsot have
to have a passive character or consist in refrgifiiom taking an
action, but they may have an active character ensense that the
state assumes in a certain sphere both neutraldyimpartiality
by way of including in its own actions differenttagms chosen by
the citizens.

VIl. JUDGMENT OF THE GRAND CHAMBER
OF 18 MARCH 2011

1. Margin of appreciation

In its judgment of 18 March 2011, the Grand Chamtmrcluded
that there was no violation either of @enventioror Protocol Nol1. The
primary reason for this determination was the cosidn that in the
discussed case the decision to place or not te ke sign of a cross
in the classrooms of state schools belongs to thegyim of apprecia-
tion of the Italian authoritie¥.

81 See autsi GCh§ 76-77
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According to the ECHR, one could present three &mental
reasons supporting the treatment of the controakissue as fall-
ing within the margin of the state's appreciatifirstly, the case
concerns the continuation of traditions, relatedht® sphere of the
cultural and historical development, which is higldiverse among
European countries, and such issues, as a prindipleng to the
margin of appreciatiof? Secondly, there is the need to coordinate
the functions of teaching and education of theestdth the parents'
rights to educate and teach their children accgrdntheir (par-
ents') religious and philosophical convictidisissues of this type
cannot be decided in a unified way and require icenation of spe-
cific circumstances. Thirdly, there is a lack ohsensus in Europe
with respect to the placement of the crucifix i ttlassrooms of
state school&'

2. The issue of indoctrination

The occurrence of the identified reasons and thegmwition that —
fundamentally — the matter fell within the margihappreciation
did not absolve the ECHR from the duty to examireeter this
margin had not been crossed, and whether therdéaadviolation
of freedoms and rights protected by thenventionand by additional
protocols®™ The critical question that the Grand Chamber pagasl
whether the display of the crucifix in school classns was an indoc-
trination contradicting the provisions of Articlea? Protocol No. las
disrespecting the parents' religious and philosmph¢onvictiond®
The ECHR undertook the examination of this isswenethough it
had directly concluded that "There is no evidene®mie the Court
that the display of a religious symbol on classrogalls may have
an influence on pupils and so it cannot reasonbblpasserted that

82) autsi GCh § 68.

83 autsi GCh § 69.

84 autsi GCh§ 70.

% autsi GCh§ 68.

%L autsi GCh§§ 62, 71
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it does or does not have an effect on young persdrase convic-
tions are still in the process of being form&@Hence this lack of
evidence should, in principle, end the matter.

By examining the posed problem the Grand Chambecladed
similarly to what had been found by the Chamberictvhissued its
judgment on 3 November 2009, stating that the fisugras prima-
rily a religious symbdf and according to Article 2 of the Protocol No.
1, the duty to secure pluralism in education includes only the
care for the propriety of the content of teaching &lso the care for
the manner of delivering knowledge; so that infaiiora or knowl-
edge included in the curriculum is conveyed in &feotive, criti-
cal and pluralistic manner, enabling pupils to depea critical mind
particularly with regard to religion in a calm atsphiere free of any
proselytism.®

With respect to thé&olgero case, the Grand Chamber concluded
that different proportions in which different rabgs and beliefs are
taught at schools depend on the proportions whadleat the com-
position of a given society and its shared opinj@m that it cannot
be in itself considered as a disregard for theqgpples of pluralism
and objectivity "amounting to indoctrinatiof"

The crucifix hung on the wall was recognised ayma®| "es-
sentially passive"”, one that does not influenca& imanner compa-
rable to verbal proselytising (didactic speech)@participation in
religious practiced! The ECHR tied the issues related to the way
in which the symbol affects people to the evaluatod the degree
of neutrality in its passive sense. The Grand Clandirectly and
clearly stated that it did not share the opiniontamed in the judg-
ment of 9 November 2009 that the crucifix througinlg an integral
part of the school environment is a "powerful exétisymbol.® It is

87Lautsi GCh§ 66.

% bid.

8L autsi GCh § 62.

Lautsi GCh§ 71;Folgero,§ 89.
%L autsi GCh§ 72.

9| autsi GCh§ 73.
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noteworthy to observe that from the point of viefattee complaint

that it was against the secularist beliefs, thiterince is irrelevant.
What is relevant is that in the state's actionseth& a correlation
with some kind of religion, and that it is enoudjiattthe symbol is
religious in nature and is on display. Whetherdhmbol by itself

is of a passive or active type may be of matemgadrtance from the
point of view of its impact on a person's belieflated to a particular
religion that it represents. In case of seculaiitsin the impact on a
person's convictions as a result of the manneheftate's actions
— state's bahaviour. For example, it would be di&ddn determine

how clear and obvious was for an individual — amdhie challenged
case for the children — that it were the actionthefstate that were
behind the displays of the crucifixes in schoolse ECHR had never
considered that question, though.

The Grand Chamber also pointed out two issuesrthast be
kept in mind when evaluating the "greater visigiliof Christian-
ity in schools. First of all, the presence of cfixes is not related
to obligatory Christian teaching, and secondly, $bkool environ-
ment in ltaly is open to different religions, andpgs may display
their religious symbols, there are celebrationsahools marking
the beginning and the end of Ramadan, or it isiples organise
classes in religions other than Christfafcurthermore, the ECHR
noted that the parents' right to have their chiideglucated and
advised according to their philosophical convictidrad not been
violated™

3. Secular views as philosophical convictions
a. Status quaestionis

The recognition of secular views as beliefs orgsaphical convic-
tions, and therefore protected by the provisionantitle 9 of the

%) autsi GCh§ 74.
%L autsi GCh§ 75.
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Conventiorand Article 2 of Protocol No., is one of the key issues in this
case. The conclusion that secular views are nthaifkind, would
have in principle closed the case in favour ofyltdlhe applicant, by
requesting protection of the secular views purstmathe above Ar-
ticles, claimed that those views deserved great#egtion than any
other types of views (opinions) referred to in éil0 of theConven-
tion. The differences between the convictions (beliefstguted by
Article 9 and those protected by Article 10 aretipalarly explicit
when one compares the limitation clauses indicatiegconditions
of the admissible restriction of the freedom to ifemt one's beliefs
and the freedom to express opinions.

The provisions of Article 10 8§ 2 specify the corait for limit-
ing the freedom to express opinions that encomitesfreedom to
hold opinions, and the freedom to receive and enginanformation
and ideas. And so, Article 10 § 2 provides thaté"Eiercise of these
freedoms, since it carries with it duties and resfulities, may be
subject to such formalities, conditions, restricti®mr penalties as are
prescribed by law and are necessary in a demoaatiety, in the
interests of national security, territorial intégror public safety, for
the prevention of disorder or crime, for the pratec of health or
morals, for the protection of the reputation ottggof others, for
preventing the disclosure of information receivectonfidence, or
for maintaining the authority and impartiality dtjudiciary.”

The limiting clause contained in 8§ 2 of Article 8ed not provide
directly for any relationship between obligatiordamesponsibility,
and enumerates fewer reasons justifying the limitat'Freedom to
manifest one's religion or beliefs shall be subpedy to such limita-
tions as are prescribed by law and are necessarg@mocratic soci-
ety in the interests of public safety, for the potion of public order,
health or morals, or for the protection of the tighnd freedoms of
others."

Hence the manifestation of beliefs protected byckart9 is sub-
ject to greater protective measures, since thoseemjoy this free-
dom are "allowed to do more," than only to exp@sgions referred
to in Article 10.
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In the 3 November 2009 ruling, the ECHR descrildesl appli-
cant's views as "sufficiently serious and consistenthe compulsory
presence of the crucifix to be capable of beingaratbod by her
as being incompatible with them>"This definitely seems to be too
little to recognise the secular views as being ettbpf the legal pro-
tection under Article 9 of th€onventiorand Article 2 of Protocol No..1
In the Folgero case, referred to in the 3 November 2009 judgment,
the philosophical convictions referred to in Ai@ of Protocol No. 1
were much better characterised as those thatriataertain level of
cogency, seriousness, cohesion and importalicEhese issues recur
in the judgment of the Grand Chamber.

The problem of recognising secularist views as ¢htsat are
protected under Article 9 of th€onventionand under Article 2 of
Protocol No. lwas the first issue tuckled in addressing the essen
of the case, and one that was resolved in the jesgrof the Grand
Chamber soon after redefining the probl€nThe ECHR empha-
sised, in reference to the case @dmpbell and Cosans vs. the United
Kingdom?® that the supporters of secularism "are able toclaim to
views attaining the 'level of cogency, seriousneshesion and im-
portance”® required for them to be considered ‘convictionghin
the meaning of Articles 9 of the Convention and Pwtocol No. I
The Grand Chamber — without undertaking any analysithis
area — concluded that the secularist views shoelddgarded as
"philosophical convictions" as in the second seo&of Article 2
of Protocol No. 1since these convictions are "worthy of respect in a

% | autsi,§ 53.

% SeeFolgero, § 84. Se€campbell and Cosans Against the United Kingdapp. 7511/76,
7743/76, judgment of 25 February 1982, § 36.

" While redefining the problem under discussion, Brand Chamber has em-
phasised that the judgment does not require theraghénation as to the presence
of crosses in places other than State schoolsphtite problem of acceptability as
to the presence of crosses in State schools itioelto the principle of secularism
which had been accepted by the Italian legal systanisi GCh,8 57.

% Campbell § 53.

% | autsi GCh § 58;Campbell § 36.

1001 qutsi GCh § 58.
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‘democratic society®* and that those beliefs "are not incompatible

with human dignity and do not conflict with the flaimental right
of the child to education-*

The recognition of the secular views of the appitcas philo-
sophical convictions protected by Article 2 of gl No. 1 however,
appears doubtful for two reasons. Firstly, the dwsion that these
views are worthy of respect in a democratic socgtyply because
they are not incompatible with human dignity is ohus. Secondly,
the ECHR did not take into account one of the cidte@dopted in
its earlier decisions as essential in acceptingagerconvictions to
be philosophical ones according to the interpretatf Article 2 of
Protocol No. 1— the criterion of the importance of the subjecttera
of those convictions.

b. Secular beliefs vs. fundamental rights and freedoms

Even though the Grand Chamber had unequivocallggrised that
secularism is a belief in the sense of Article @h&f Conventionand a
conviction in the meaning of Article 2 of Protoddd. 1, the ECHR had
not further clarified how secularism is understoNdr was that clari-
fication included in the judgment of 3 November 200he analysed
judgments contained different explanations providgdthe Italian
Constitutional Court and by the applicant. TheidtalConstitutional
Court stated that the principle of secularism "iraglnot that the
State should be indifferent to religions but thashould guarantee
the protection of the freedom of religion in a aottof confessional
and cultural pluralism*®® Secularism is then understood in the spirit
of neutrality and active impartiality.

Having regard to the fact that the ECHR recognigébout any

9% autsi GCh § 58; Campbell,§ 36; seeYoung,§ 63.

192 | autsi GCh,§ 58; Campbell,§ 36; seejeldsen, Busk, Madsen and Pedersen vs. Denmark,
app. 5095/71; 5920/72, judgment of 7 December 1878).

193 The judgment of the Italian Constitutional Couftl® April 1989 (No. 203);
Lautsi GCh,§ 23; compare thautsi, § 24, where the principle of secularism is dis-
cussed in the ruling of the Italian Constitutio@adurt as a "supreme principle (...),
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reservations that the supporters of secularisnalleto lay claim to
views which are convictions in the meaning of Aeti® of theConven-
tion and Article 2 of Protocol No.'1it should be rather assumed that
establishing that those views are worthy of resjreet democratic
state and not incompatible with human dignity, B@&HR understood
secularism in the same manner as did the appliéaabrding to the
applicant, "The principle of secularism required\aball neutrality on
the part of the State, which should keep out ofrtiigious sphere
and adopt the same attitude with regard to alfrelis currents. In
other words, neutralityobliged the State émstablish

a neutral space within which everyone could lfrdige accord-
ing to his own beliefs'® What is involved here is neutrality and pas-
sive impartiality. The characteristics of secularigresented in Nicolo
Paoletti's submission, who represented the apglicamorthy of a
note here, secularism is an approach where "eddeiso exercise his
religion within places of worship and not withinlgic spaces such as
states schools which are open to all citizéfl&The principle of secu-
larism therefore extends to spaces other than $cand the state's
responsibilities are not limited to abandoning daie type of action,
but cover also those actions that are intendedstate a neutral space,
thus clearing the public spaces accessible tot&kos of religious
symbols displayed there in such a way that theibility is unavoid-
able unless an unproportional effort to avoid theas been made. The
recognition of secularism as it was understoodhieyapplicant was a
sufficient basis to the recognition of a more bigadterpreted nega-
tive freedom of religion understood in the same wayy the Cham-
ber that issued its judgment on 3 November 200%rgrthe number
of consequences of this approach that have beensdied earlier in
this paper, there are also postulates which amipatible with the

defining the State as a pluralist entity. The vasiteliefs, cultures, and traditions
must coexist in equality and freedom."

104 autsi GCh §58.

109 autsi GCh§ 43, underlined by the author.

1% The 13th minute of the recording from the hearimg3® July 2010, http:/
www.echr.coe
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right to manifest one's religious beliefs in theblimi sphere, which is
directly formulated in Article 9 § 1 of th@onventionas well as with the
values of tolerance and pluralism referred to miergudicial decisions
passed by the ECHR. Hence, it is not clear whetherstatement
that secular views are not incompatible with hurdigmmity from which
human rights derive, including the right to martifedigious beliefs in
the public sphere, is more than doubtful. The raitamg of secularism
as a belief in the meaning of Article 9 of thenventiorand a conviction
in the meaning of Article 2 of Protocol No.id not congruent with the
Grand Chamber's judgment and with a number of aegisnthat had
led to that conclusion. However, it constitutesomvenient point of
reference for the proponents of a radically viewmedative freedom
of religion, who — as indicated by the unanimoudgjment of the
Court — are also among the judges of the ECHR.

c. Secular views in light of the criterion of importance

The Grand Chamber referred to the ruling onGlaenpbellcase while
searching for the criteria to recognise certainvattions as "philo-
sophical convictions" according to the understagdafi Article 2
of Protocol No. 1and during the fine-tuning of the meaning of the
statement "appropriate level of cogency, seriousnesherence and
importance.*” Although it considered only two out of three funda
mental criteria which were recognised: being worttiyespect in a
democratic society, and not being incompatible vhitiman dignity
and with the child's right to education. It shodld, however, re-
called one more criterion developed in beampbellcase. By point-
ing out the multiple meaning of the term "philosameath” the ECHR
observed that for the purpose of interpreting Aeti2 of Protocol
No. 1, one cannot regard as philosophical merely the viewtkid-
ed in an elaborate system, because the term "pipiftosal convic-
tions" would then have too narrow a meaning. Ondtieer hand,
one cannot regard as philosophical "the views oremoo less trivial

197 autsi GCh§ 58.
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matters,**® because it would result in protecting "matterinsfifficient
weight or substanceé® Hence one should demand "a sufficient weight
or substance" from the philosophical convictionstlie meaning of
Article 2 of Protocol No. 1

In clarifying the characteristics of the seculaews adopted for
the Lautsicase that permit to recognise these views as pipluisal
convictions, or as beliefs that are "attaining dfisient level of
cogency, seriousness, cohesion, and importanceg” strould also
emphasise their "certain level of (...) seriousngss) and impor-
tance" together with a certain level of cogency a@wthesion. On
the Campbellcase the ECHR further argued that the word "convic-
tions" occurring in the term "philosophical convaris" is similar in
its meaning to the term "beliefs" occurring in Atd 9 next to the
term "religion.**°

In short, the essential criterion upon which certgpyhilosophi-
cal convictions" are understood and interpretedhi@a meaning of
Article 2 of Protocol No. is what they concern, and the weight of the
matter involved. To recognise them as philosophamivictions it
is not enough, then, that they are worthy of respe@ democratic
society or that they are not incompatible with hundégnity.

In search ofrationis iuris, for the particular protection of the free-
dom of thought, conscience and religion it shouddrnoted that the
religious or anti-religious beliefs are concerneithvihe relationship
of an individual to God and how God is construenl],aor so-called
finite matters — the ultimate sense of life andttedt is that type of
convictions that could be regarded as "religious™areligious"” in
the proper meanings of those wotdg his situation is similar to that
involving the convictions of conscience that arevant primarily to

1% ampbell,§ 36.

%|pid.

" 1bid.

1 See M. Piechowiak, "Wolr6 religiina — aspekty filozoficznoprawne” (Reli-
gious Freedom — Philosophical and Legal Aspect&jwiski Rocznik Praw Czlowieka
Pokoju3 (The Torut Annals of Human Rights and Pea¢£)94-1995), p. 7-21, especialy 17-
20.
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the actions of an individual and are of such kihdttthey engage
a whole human being and are related to a broadtietstood sense
of life. Moreover, the test of the level of cogensgriousness, cohe-
sion, and importance encompasses also theisticsviewsince not
every views regarding God is a religious convictibiat is subject
to the protection under Article 9 of tHeéonventionand Article 2 of
Protocol No. 1.

Secularism contains views more diverse in type tenreligious
or areligious ones in the above explained sétfsin the argumenta-
tion presented to the Grand Chamber, N. Paoleftieagenting the
applicant stated that the connection between sesigavs and reli-
gious or a-religious ones is absolutely irrelevaMhat needs to be
emphasized, though, is that the secular views dbconocern the
activities of the individuals who have rights amdedoms, but rather
the activities and how they are carried out by skete. Within this
perspective, secularism turns out to be in itsaliapproach of politi-
cal nature. Consequently it should be protectedeurdticle 10 and
not under Article 9 of th&€onvention.The recognition of secularism
as having a position equivalent to religious oebgious world views
would equal recognition of the quasi-religious cwaer of political-
type opinions.

While searching for a case analogous toltaetsi case, one should
invoke the case ofalsamis vs. Greece® However, its inclusion would
have led to decisions contrary to those adoptedhbyChamber of 7
judges in the_autsicase. Th&/alsamiscase involved the participation of
a 12-year-old daughter of Jehova's Witnesses inatiohal Holiday
parade, which was obligatory for pupils at the sthattended by the
applicants' daughter. The date adopted for thaidhgl (28 October)
commemorated the beginning of the war between Gressw the
Fascist Italy (28 October 1940). The pacifist Hsliwere involved in
that case, because according to the doctrine shayethe Jehovah's
Witnesses they were directly and significantly cected to the
religious beliefs that prohibit participation

112 Compare taConcurring Opinion of Judge Bonell§,22.
113 App. 21787/93, ruling of 18 December 1996.
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in all actions, even indirect ones, that involver wa use of forceé
The applicant regarded the participation in theagarof the repre-
sentatives of armed forces as a fundamental iheeECHR decided
that "such commemorations of national events sénvibieir way, both
pacifist objectives and the public interest. Thespnce of military
representatives at some of the parades which take n Greece on
the day in question does not in itself alter theureof the parades®
And thus the ECHR concluded that there were nomgisdor the ad-
missibility of the complaint. In the case of JehwgaVitnesses, the pac-
ifist convictions are closely related to religidesiefs. In theLautsicase
no such correlation was examined. One should aigphasise that
with respect to the Jehovah's Witnesses' pacifissriie actions of the
individuals enjoying religious freedom and the tigiot to undertake
certain actions that is discussed, and not thessof the state, as it
is in the case of secularism.

It may also be noted that the right to secularisngomparison
with the right to religious freedom, would have bebée "second
tier" right. 1t would have been concerned not wille actions of
the right-holders, but with the realisation of figtively understood
(separate from concrete subjects) alleged conditadrfulfilment in
the religious sphere. A more detailed analysis d@dée required to
determine from a theoretical point of view whicte¢end tier" rights
could be balanced, or set off, with respect torighats focusing on
the actions of individuals, holders of those rights

In light of the above analyses, the ECHR shouldehzhallenged
the whole argumentation of the applicant basedhenpremise that
secularism is protected by Article 9 of tBenventiorand by Article 2
of Protocol No. 1

114 valsamis § 6.
115/alsamis§ 31.
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VIIl. CLOSING COMMENTS

The negative freedom of religion may certainly lesatibed as a free-
dom not to adhere to any religion. In the herescdssed judgment,
the ECHR created a twofold definition of the negatfreedom of
religion. Firstly, it recognised that this freed@mcompasses not just
the absence in the environment of the subject i fteedom of
worshipping or teaching religion, but also the alzseof activities
and symbols expressing in some concrete or genergd the belief,
religion or atheism. Secondly it gave to so undemdtnegative free-
dom priority over the fulfilment of the positive @ect expressed in
the manifestation, or expression of religious cotiwns in the public
sphere, similarly it was put before the negativpeas expressed in
the manifestation of agnostic or atheistic conwicsi.

The analysis of the ECHR's argumentation has redealnumber
of weaknesses, and among them some significanttdeféth respect
to the use of the case-law, that had led to amgiab unauthorised
suggestions as to whether or not some fundameuéstigns regard-
ing the interpretation of the negative freedomaedigion had already
been resolved and adopted in the Strasbourg caseFlze concept
of religious freedom that was adopted by the ECHIEhe judgment
of 3 November 2009 leads to the destruction ofright to public
manifestation of religious beliefs and to the dedfion of tolerance
as a fundamental value in a democratic society.

The judgment of the Grand Chamber recognised tmeissi-
bility of religious symbols in the classrooms oatst schools. The
Grand Chamber accepted the admissibility of théeSia maintain
neutrality and impartiality in the active sensed aot based on the
State's indifference regarding issues of religiou, rather based on
the way of including some religious elements. A& game time, as it
seems, the Court was inconsistent and did not itstkeaccount the
criteria worked out in earlier rulings. It recogeizthe secular views
of the applicant as beliefs protected under Artitlef theConvention
and convictions in the meaning of Article 2 of eml No. 1 The rec-
ognition of secularism, as it was understood byapglicant, would
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have led to recognising the radical version of tlegative freedom
of religion; and in consequence would have leathéodestruction of
tolerance and pluralism with respect to the isaafe®ligion. The fact
that the ECHR did not take into account the criterof importance
as a necessary condition in recognising certaiwvias convictions
or beliefs — protected under Article 9 of @enventiorand Article 2 of
Protocol No. 1— suggests its lack of appreciation for the speityfiof
religious values or other values fundamental towoed views of the
rights-holders.

In light of the analyses carried out in this paecular views are
views of political nature, since they pertain te tvays in which the
state is supposed to function, and not to the astishich contribute
to the personal development of the rights-holdétence secular
beliefs should be possibly protected by the prawvisiof Article 10
and not those of Article 9 of tleonventioror Article 2 of Protocol No. .1
Furthermore, the postulate of the protection ofsthaiews under
Article 10 has doubtful justification, because fivepagation of secu-
larism, as it was understood by the applicant elthutsi case, or in
the linked to it conception of radically interprdtaegative freedom
of religion, turns out to be the propagation ofolatance, primarily
with respect to the implementation of the rightetxpress religious
and philosophical convictions in the public space.

Summing up théautsicase, it is impossible not to reflect on how it
was possible that seven judges had unanimously -+thout any
reservation — issued a verdict, and such a unarsndmcision is
challenged by the Grand Chamber of the same Coitint an over-
whelming majority of votes. Certainly, this factedonot strengthen
the authority of the European Court of Human RightStrasbourg, as
does not the quality of the justifications, andexsally the one given
by the Chamber.
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