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Many anti-abortion arguments consist of these steps:

1. Healthy fetuses have the same pro tanto entitlement not to be killed as adult human beings and postnatal infants.

2. If healthy fetuses have the pro tanto entitlement not to be killed as adult human beings or postnatal infants, then in typical cases of abortion, abortion is immoral.  
3. So, in typical cases of abortion, abortion is immoral.

Backers of this anti-abortion argument must defend (1) and (2).  Opponents must argue against (1) or (2) or both.


Don Marquis gave the most famous defense of this anti-abortion argument.
  It inspired a lengthy debate, a debate almost entirely devoted to Marquis’s discussion of (1).  This focus is puzzling.  Seventeen years prior to Marquis’s article, Judith Thomson argued that even if we establish (1), (2) is at least highly problematic.  So why did Marquis and his critics seem to think he needed to spend so little time on (2)?  


One possibility is that Marquis and his critics felt they should discuss his novel defense of (1), whether or not (2) could be established as well.  There is truth in this; Marquis presented an incredibly creative case for step (1), one worthy of attention.   And yet that cannot entirely explain the shape of the literature.  If Marquis has shown (1) to be plausible, it is even more important to debate his defense of step (2)—a debate that has not occurred.


Another possibility is that many people felt Marquis’s defense of (1) provided him with special resources to defend (2) and overcome Thomson’s problems.  Whether that is correct or not, this paper begins by asking whether Marquis has given us any special resources for defending (2), and it is argued that his stated defense of (2) fails.  This is significant because Marquis’s argument is widely anthologized as the philosophical argument against abortion,
 and if his emperor of an argument has no clothes, this fact must be known.  In addition, the problems raised here are problems for any version of the previous anti-abortion argument, and thus they impact the abortion debate as a whole.


Once Marquis’s defense of (2) is shown to fail, this raises the question of whether (2) can be defended in another way.  The second half of the paper argues that the truth of (2) hinges on important questions about responsibility for risky behavior and the duties of parenthood.  Because we have yet to develop appropriate theoretical frameworks for judging such questions, we cannot yet know whether (2) is true. 

1
Marquis’s Defense of Step (2)

This essay will assume that healthy fetuses have the same pro tanto entitlement not to be killed as an ordinary adult or a postnatal child.  The question is whether this implies that in typical cases of abortion, abortion is immoral.

Those against abortion rarely argue for this second step.  Many seem to think that if a fetus has a pro tanto entitlement not to be killed, the entitlement cannot be overridden by the woman’s pro tanto entitlement to control her body, but at most by her pro tanto entitlement not to be killed.  Thus at most abortion is justified when protecting the life of the mother.  


In this vein, John Noonan writes:

…with the fetus weighed as human, one interest could be weighed as equal or superior: that of the mother in her own life.

And when considering the anti-abortion position, Roger Wertheimer writes:

The key premise [of the Catholic anti-abortion argument] is that a human fetus is a human being, not a partial or potential one, but a full-fledged, actualized human life.  Given that premise, the entire conservative position unfolds with a simple, relentless logic, every principle of which should be endorsed by any sensible liberal.  Suppose human embryos are human beings.  Their innocence is beyond question, so nothing could justify our destroying them except, perhaps, the necessity of saving some other innocent human life.  That is, since similar cases must be treated in similar ways, some consideration would justify the abortion of a prenatal child if and only if a comparable consideration would justify the killing of a postnatal child.


Marquis sometimes suggests that he is merely presuming the second step instead of arguing for it.
  In other places Marquis argues for second step, and since his defense is more expansive than those quoted above, it deserves examination.


Marquis presents a principle that tells us how to balance a fetus’s pro tanto entitlement with a mother’s competing entitlements:

Since the loss of the future to a standard fetus, if killed, is, however, at least as great a loss as the loss of the future to a standard adult human being who is killed, abortion, like ordinary killing, could be justified only by the most compelling reasons…. Presumably abortion could be justified in some circumstances, only if the loss consequent on failing to abort would be at least as great.
  

And in a later, revised version of his article, he writes:

One might then argue that the right to life seems to be a stronger right than the right to control one’s own body in the case of abortion because the loss of one’s life is a greater loss than the loss of the right to control one’s own body in one respect for nine months.  Therefore, the right to life overrides the right to control one’s own body and abortion is wrong.

The idea is that we can bridge the gap between pro tanto wrongness and all-things-considered wrongness with the Outcome Principle.  Whether A’s pro tanto entitlement to α overrides B’s entitlement to β depends on whether the state of affairs in which A fails to α is worse, impersonally considered, than the state of affairs in which B fails to β.  If the first state of affairs is worse than the second, then A’s pro tanto entitlement overrides B’s; if the opposite, then B’s pro tanto entitlement overrides A’s.
, 

Thus stated, the Outcome Principle is almost entirely schematic, because we have not been told what makes one state of affairs better or worse than another.  One could attack the Outcome Principle on these grounds, but for the sake of argument, I will grant that we have an intuitive sense of ‘betterness’ that is functional.  


If the Outcome Principle is correct, then the second step of the anti-abortion argument boils down to the question of whether the fetus’s pro tanto entitlement to life overrides the woman’s pro tanto entitlement to control her body for nine months, avoid the lifelong bodily changes that accompany pregnancy, spend her money as she chooses (and not on maternity care), avoid the fairly high chance of dying during pregnancy, avoid the emotional distress of giving up a baby for adoption, and so on.  The Outcome Principle tells us that this question can be reduced to the question: is it worse (impersonally considered) to have a fetus die than to have a woman lose control of her body for nine months, etc.?  That question might be hard to answer if we knew nothing about the strength of the fetus’s pro tanto entitlement, but we have granted that a fetus’s pro tanto entitlement is just as strong as an adult’s.  Thus the question above is equivalent to the question: would it be worse (impersonally considered) for an adult human to die than for a woman to lose control of her body for nine months, etc.?  Yes.  The fetus’s entitlement overrides the woman’s.  Abortion is typically wrong.

1.1
The Problem with the Outcome Principle

Those familiar with the abortion debate will recognize that principles like the Outcome Principle fell into disrepute because of Judith Thomson’s criticisms from “A Defense of Abortion”. 
  Though I largely agree with Thomson’s critique, her paper does not discuss subtleties that require further treatment.  


Consider her famous ‘violinist example’:
  You awake to find that the Society of Music Lovers has kidnapped you, taken you to the hospital, and hooked you up via medical apparatus to a famous, ailing violinist.  You must stay hooked up for nine months in order to keep the violinist alive.  Thomson says, plausibly, that you are entitled to disconnect.  

Thomson is widely interpreted as using this example as the basis of an argument by analogy: (1) the violinist example is analogous to pregnancy that results from rape, (2) one may disconnect from the violinist, (3) so, abortion is permissible in cases of pregnancy that results from rape.  This may or may not be the right interpretation of Thomson, but importantly, for purposes of critiquing Marquis, we may entirely ignore the question of whether the violinist case is analogous to cases of pregnancy in cases of rape.  Irrespective of its similarity to any case of pregnancy, the violinist case is a case of competing entitlements.  The Outcome Principle is supposed to tell us how to resolve such cases, so if the principle gives the wrong answer in the violinist case, then it is false—period. 
  
So what does the Outcome Principle tell us?  We have two competing entitlements: the violinist’s entitlement not to be killed, and your entitlement to control your body for nine months.  The Outcome Principle tells us that in order to decide which entitlement overrides the other, we should ask whether the death of the violinist is worse (impersonally considered) than your loss of control over your body.  The answer is that the death of the violinist is worse.  Disconnecting is not permissible.  

Many people would take this result as proof that the Outcome Principle is false because, like Thomson, they think that disconnecting is clearly permissible.  But what if Marquis (or anyone else) had the intuition that disconnecting was not permissible, or at least not clearly permissible?
In response we can produce a more difficult counter-example.  We are not using the violinist case as an analogy, so we may change the case: in order to save the violinist’s life, you have to remain hooked up for nine years, not nine months.
  Since the death of an adult human is worse than a human being losing control of their body for nine years, the Outcome Principle implies that one has to remain hooked up for nine years.
  

Most will intuitively reject the conclusion that we have to remain hooked up for nine years.  (Or for nineteen or ninety years, which are both required by the Outcome Principle so long as they are not worse than death.)  However, many of us are skeptical of appeals to intuition when they are not backed by theory.  Thus let us also consider a theory that gives our intuitions some intuitive backing, even if it does not logically entail that only these conclusions are possible.


Many theories could be put forward.  For example, some contractualists might argue that any principle which requires a nine- or ninety-year sacrifice is one that we could reasonably reject, and which is therefore false.  There are other possibilities as well.  Since canvassing all of them is impossible, I will focus on the one I find most plausible.  It is the Integrity Argument, and it arose during a debate about consequentialism.  Let me review that debate by way of exposition.


The debate concerns the most straightforward versions of consequentialism—e.g., maximizing act-consequentialism that is not agent-relative.  Many people are attracted to this sort of view, but it also seems to demand too many sacrifices.  For instance, if consequentialism is true, then it seems that we, the fairly wealthy, are constantly required to make large sacrifices for the good of others, perhaps down to the level of marginal utility.


Is there an argument that morality cannot demand such sacrifices?  One is the Integrity Argument.  It is found in the work of Bernard Williams and Samuel Scheffler, among others, and while each philosopher who writes on the subject takes up a distinct position, their arguments can all be characterized in the same general way:
  Agents have projects and interests—for example, commitments to saving the whales, or to their hobby of performing prestidigitation.  Engaging in our personal projects rarely, if ever, constitutes maximizing the agent-neutral good, and in certain (perhaps hypothetical) circumstances would never constitute maximizing the good.  In light of this, consequentialism might always require agents to abandon their projects, no matter how deeply the agents were committed to them.  However, restricting us to a choice between pursuing our own projects and being moral would alienate us from our projects and take away our integrity.  Since morality must not take away our integrity, morality must allow us the option to pursue our own projects and interests.


Obviously, the key claim in this argument is that morality must not take away our integrity.  Providing such a defense is not a trivial task, but the literature has seen promising attempts.


The most-discussed argument comes from Scheffler: (i) each of us is concerned with our projects and interests out of proportion to their weight from an impersonal point of view, (ii) the having of this personal point of view is part of the nature of a person, and (iii) “the correct regulative principle for a thing depends on the nature of that thing”, so (iv) morality must not completely alienate us from our projects and interests.


Because I have doubts about step (iii), I prefer an argument that can be extrapolated from remarks by Seana Shiffrin in “Moral Autonomy and Agent-Centered Options” and from Dan Brock in “Defending Moral Options”.
  When one may blamelessly and rationally choose between two different life-paths, one has made use of one’s capacity for choice and determined a future that was not independently required by the principles of rationality or morality.  Exercising one’s capacity for choice in this way makes one’s life better because it allows one to form an identity, and thus for such exercise to be made impossible is rightly described as a loss of an important moral value.  Since this value cannot be accommodated in any maximizing calculus (including one that counted integrity as a value to be maximized), no act-consequentialist calculus could be correct.


Naturally, these arguments are not complete.  In a paper solely about integrity, these arguments would be fleshed out, key premises defended, objections considered, and so on.  Most importantly, we would need to offer a precise definition of “plans and projects” and determine with more specificity the amount of room that morality must make for them.  Here I will content myself with this brief re-exposition, for two reasons.  First, details have been given elsewhere and by other authors.  Second, various details of the argument—including the precise meaning of “projects”, etc.—are irrelevant, because the only conclusion I wish to draw is that various authors have provided a plausible argument for our intuition that the correct moral theory should not compel us to make vast sacrifices of our deeply-held projects.  Surely that follows from the Integrity Argument if anything does.


Thus understood, the Integrity Argument sheds light on our earlier discussion of the Outcome Principle in two ways.  First, the Integrity Argument provides additional backing for our intuitions about the Thomson examples.  Earlier I said that it was implausible to think that one should have to take on the burden of remaining hooked up for nine or ninety years to the violinist.  Intuitions have some weight during moral reflection, but now we have theoretical backing for the intuitions—the Integrity Argument. 

Second, the Integrity Argument lifts off from specific examples and clarifies the general problem with the Outcome Principle.  In the first step of his argument, Marquis commits himself to the view that if person A is currently dependent on person B’s resources for A’s life, then A has a pro tanto entitlement to B’s resources.  Moreover, it is possible that A’s needs could be so great that it requires B to make enormous sacrifices in order to satisfy them—sacrifices so large that, no matter how we flesh out the vague notion of “integrity” it is possible that respecting A’s pro tanto entitlement could impose excessively upon B’s integrity.  The arguments above (from Scheffler/Shiffrin/Brock) showed that these large sacrifices cannot be required in our moral theories.  And yet the Outcome Principle improperly requires them; it tells us that in many such cases—namely, those where B’s loss is less bad than A’s death, impersonally considered—B must make a massive sacrifice for A.


Since we have found severe problems for Marquis’s strategy, let us now ask whether there are any responses he could make.  

1.2
Responses to the Extended Thomson Examples
There are several ways Marquis might reply.  Let me review and critique them briefly:

Response #1: Marquis’s ideal response might be to claim that, when the sacrifice is nine years, one’s pro tanto entitlement to one’s body overrides the violinist’s pro tanto entitlement to life and so justifies disconnecting; but that when the sacrifice is nine months, one’s entitlement does not override the violinist or fetus’s entitlement, and thus disconnecting (or abortion) is not permissible.  But this response is not available to Marquis.  The Outcome Principle judges outcomes impersonally, and impersonally viewed, the death of a person is worse than the loss of one’s body for nine years.  (Consider how one would choose if one faced both options; most people would choose nine years in a hospital bed over death.)  Thus the Outcome Principle implies that a being’s entitlement to life overrides the entitlement to one’s body for nine years.

Response #2:  Marquis could argue that beings have a pro tanto entitlement not to be killed when doing so requires only nine months of sacrifice, but that the pro tanto entitlement disappears entirely when the burden is nine years.  However, while such a view might somehow be defended, it is not open to Marquis or others who adopt similar anti-abortion strategies.  In his original article, Marquis argued that fetuses have a pro tanto entitlement not to be killed because they have a “future of value”: a future that the individual will come, or would come, to value.  But if the sole reason why creatures have a (normal, adult-strength) pro tanto entitlement not to be killed is that they have a future of value, then they have that entitlement whether saving them requires nine months of sacrifice or nine years.  


Response #3:  Marquis might insist on a distinction between having a pro tanto entitlement not to be killed and having a pro tanto entitlement to another’s body.  He could then reply to the extended Thomson example as follows:  We have the intuition that it’s permissible to disconnect only because we intuitively assume that, though the violinist has a pro tanto entitlement not to be killed, the violinist doesn’t have a pro tanto entitlement to the use of another’s body.  If we assume the violinist has a pro tanto entitlement to our body, then it’s wrong to disconnect and the Outcome Principle actually delivers the right answer.  If we assume the violinist has no entitlement, then it’s not an example of competing entitlements and it can’t show anything about the Outcome Principle.

There are two good objections to this response.  First, to give this response, Marquis would have to admit that in the extended Thomson example (a) the violinist has a pro tanto entitlement not to be killed, and (b) the woman has a pro tanto entitlement to control her body.  He would also have to claim that, if we assume we may disconnect, then we are thereby assuming that (c) the violinist doesn’t have a pro tanto entitlement to use the woman’s body.  The next step—a vital step—is to claim that if (a) through (c) are true, we do not have a case of conflicting entitlements.  

But Marquis cannot make that assumption, because he seems to commit himself to the view that the pro tanto entitlement not to be killed conflicts with the pro tanto entitlement to bodily control—and that it does so whether or not there is a pro tanto entitlement for the violinist to use the woman’s body.  For instance, after explicitly repeating Thomson’s distinction between a right to life and a right to use another’s body, he says that:

Thomson points out that a fetus’s right to life does not entail its right to use someone else’s body to preserve its life.  …However, an opponent of abortion can argue that the fetus’s right to life doesn’t come to much if a pregnant woman can end it when she chooses.

This is not directly assertive; it’s what an “opponent of abortion” might say.  But later it becomes clear that this is Marquis’s position:

One might then argue that the right to life seems to be a stronger right than the right to control one’s own body in the case of abortion because the loss of one’s life is a greater loss than the loss of the right to control one’s own body in one respect for nine months.  Therefore, the right to life overrides the right to control one’s own body and abortion is wrong.

Here Marquis posits a conflict between the right to life and the right to control one’s body.  

That is one objection to Marquis’s reply; another is that the violinist in the extended Thomson example does in fact have a pro tanto entitlement to use another’s body.  Suppose that the violinist only needs your body for nine minutes in order to be cured.  Many people would say that you must allow him that use.  Moreover, so long as we are operating in a moral theory in which such questions are resolved by determining which entitlements override each other, the explanation for this fact must be that he has a pro tanto entitlement to use your body—an entitlement that, in this case, is not overridden.
  

Again this is not totally dispositive.  Someone might say that, while we must posit the existence of the entitlement when the violinist needs your body for nine minutes, we need not posit the existence of the entitlement when the violinist needs your body for nine or ninety years.  To disprove this position definitively, one would need a complete theory of entitlements.  There is no universally-accepted theory, and because it is impossible to settle the issue in this short space, I will merely point out that Marquis cannot adopt this position.  Insofar as Marquis argues that the violinist has an entitlement to another’s body, his ground is that the violinist has a future like ours.  That argument commits him to the view that the violinist always has a pro tanto entitlement to use another’s body, if he does so at all.

2
Why We Cannot Know Whether the Second Step is True

Having criticized the Outcome Principle, it seems incumbent on me to take a positive position on whether step (2) is true or false.  Unfortunately, I do not think that anyone has developed the theoretical resources to determine (2)’s truth, so I can only explain why the truth of (2) is presently unknown.  In what follows, it is argued that the truth of (2) hinges on questions about responsibility for risky behavior and the duties of parenthood.  Because we have yet to develop appropriate theoretical frameworks for resolving such questions, we do not know whether (2) is true. 


Let us begin by noting the three major reasons why one might think (2) is true.  First, one might think that we have a general duty to provide other people, or at least members of our own community, with the resources for survival.
  Perhaps that duty is usually spread equally among all people or community members, but because only the mother can provide the fetus with the body it needs, she bears the duty alone.  Second, one might argue that most women who experience unwanted pregnancies have sex voluntarily, knowing there is a risk of pregnancy.
  Thus, they have ceded their right to control their body.  Third, one could argue that the woman is the child’s mother and that parents have strong obligations to sacrifice for their children.


Here I assume that the first strategy will not work, for two reasons.  First, Judith Thomson’s examples suggest that our duties to other human beings and community members (qua human beings or community members) are limited, and in particular that we do not have to make extensive sacrifices just to save any human being or community member’s life.  Second, Thomson’s considerations are backed by the integrity considerations given earlier; the general duty would be too demanding.  


So if there is an argument that mothers must make extensive sacrifices to the fetuses they carry, it will not be grounded in facts about obligations to other people generally, but in some fact about the particular relationship in question.  Thus the second and third strategies are more promising, because they ground the mother’s (alleged) obligation in the mother’s risky behavior and her parental duties.


These two strategies are usually thought to be distinct, and so they might seem to require separate discussions.  However, I believe they are in fact linked, because the duties of parenthood are just an instance of the duties that flow from voluntary and risky behavior.  In order to justify treating them as one, I now develop an account of parental responsibility that reveals the link between the two.

2.1
A Theory of Parental Responsibility
How do parents acquire their parental responsibilities?  The essence of my answer is that biological parents acquire their responsibilities because (i) they bring it about that the child is in mortal need—i.e., needs the resources of its parents (or someone else) in order to survive, (ii) one must alleviate another person’s mortal need if one causes it and one fulfills other standard conditions for responsible action, (iii) the parents fulfill those other standard conditions.  In light of (i)-(iii), biological parents must alleviate their children’s mortal needs by providing them with parental care.  Adoptive parents acquire their duties in slightly different ways, which are derivative on this original account of the duties of biological parents.


The claim that parents put a child in mortal need is uncontroversial.  So let us consider the second claim that one must alleviate another’s mortal need if one causes it and fulfills other standard conditions for responsible action.


This claim is not obvious.  Normally a duty to compensate is linked to harm, and normally two things count as “harm”.  First, subjunctive harm: A harms B if one of B’s interests is set back compared with how it would have been had A not acted.  Second, historical harm: A harms B if one of B’s interests is set back from how it was before A acted.  However, creation does not usually harm children in either sense, since the children would not exist if their parents had not created them.  Thus we must prove that one must generally alleviate the mortal needs one causes, even if putting the person in mortal need is not “harm” in the subjunctive or historical senses.


Doing so is not easy, since the cases in question tend to arise only during procreation and so are controversial from the start.  Here is one case that makes the point.
 Suppose there are women who carry genetic abnormalities in all their eggs, and Nazi scientists force the women to have children against their will.  As a result, some children are born with horrific medical conditions that require vast resources to treat.  Let us also assume that because the women conceive only when forced, the children would not have existed but for the Nazi’s actions.  In such cases the Nazis didn’t harm the children in the historical or subjunctive senses, because the children would not have existed otherwise.  Nonetheless, the Nazis must provide the children with medical care.


If that case seems too much like science fiction, consider this one.  MegaCorp dumps a chemical into the water that affects pregnant women by damaging their pre-fertilization eggs.  Some women receive the damage and then afterward conceive embryos.  The genetic damage causes a medical condition that places the resulting children in mortal need.  Moreover, the children’s abnormalities are significant enough that the children are distinct from any who would have grown from numerically identical but undamaged eggs.  For instance, perhaps the damage to the original egg involved radical changes to DNA structure that are significant enough that they change which person was created.  In such cases MegaCorp must alleviate the mortal need it caused—for example, it must pay for their medical care—even though the children would not have existed but for MegaCorp’s actions.


The points just made are related to the larger topic of the “non-identity problem” and I cannot hope to address all its complexities here.
  Nonetheless, the examples make the intuitive point that putting someone in mortal need is the kind of action which generally requires alleviation, even if it does not harm in the historical or subjunctive senses.  


So far it has been argued that (i) parents bring about a child in mortal need, and (ii) one must alleviate the mortal needs one creates if one also fulfills other standard moral conditions for responsible action.  But what are those standard conditions and do parents typically fulfill them?


Let us begin by noting why additional conditions must be satisfied—i.e., why being an empirical cause of harm or mortal need is not sufficient to generate duties of alleviation on its own.   Suppose I am working on my roof with a hammer, and as you pass by on the sidewalk, it slides off and hits you on the head.
  In such cases you might expect that I should compensate you for your injury; in fact you might even complain, using colloquial language, that I “caused” your injury.  However, you are as much an empirical cause as I am, because if you had not been walking down the sidewalk, the injury would not have occurred.  Likewise, in the example from above where MegaCorp dumps chemicals into the water, the people who sell the chemicals to MegaCorp are empirical causes of the resulting medical problems, and yet it seems MegaCorp and not the chemical wholesalers have responsibility for compensation.  Similar issues arise in examples of procreation.  For instance, doctors are often empirical causes of a child in mortal need, yet they do not have to alleviate those mortal needs.  These examples show that empirical causation alone does not generate duties of alleviation; other principles must be satisfied as well.


The right principles are familiar if inchoate.  One is that if several actors jointly produce a result, we generally place the burden of alleviation on the last moral actor before the result.  For instance, if I drive you to the library so that you can sign up for a library card, then I am an empirical cause of your subsequent borrowing, but I am not responsible for your borrowing, nor am I liable to compensate the library if you lose a book.  I suspect issues related to grandparents, doctors, and so on can be dealt with similarly.
  Likewise, I suspect that adoption—which involves a transfer of parental duties—can be dealt with by appealing to standard principles about the transfer of obligations.
  In contrast, parents are not exceptional cases of these same sorts, and thus they generally acquire duties of alleviation, which we think of as parental duties.  


So that is the basic account of parental duties.  It appeals to familiar principles about responsibility and arrives at the intuitive result that parents have special duties to their children.  Other accounts seem substantially problematic,
  and though there isn’t space to discuss most of them here, it is best to say something about one intuitive thought many people have.  They feel that the duties of parenthood do not flow from the state of mortal need that the child is in.  Instead they flow from the fact that parenthood is a role which carries certain duties with it.  In that way it is similar to the role of police officer or citizen, both of which are accompanied by duties beyond the norm.


(This view could turn out to be helpful to those against abortion.  If parenthood is a role which carries certain duties, then one might think that it does not matter whether one intentionally took on the role of parent or stumbled into it unintentionally.  Once one has the role, one has the duties associated with it.)


This thought is intuitive, but the problem is that it cannot be expanded into a coherent theory.  Most would not be content with the idea that it is just a brute moral fact that the roles of parent, police officer, and citizen generate certain duties; instead philosophers have tried to give accounts of why these roles carry specific duties.  However, the most plausible theories of the role duties for police officers and citizens cannot be applied to parenthood, and thus the intuitive analogy breaks down.  Briefly stated, the duties of police officers are acquired through voluntary agreement between the police officer and other parties—an idea that has no application to parenthood.  Moreover, the major theories of the duties of citizenship (e.g., consent theory, benefit theory, etc.), find no application either.
  


If, for these reasons, we accept the account of parental obligations given here, we can return to our main issue.  Having undercut Marquis’s strategy for defending step (2) of the anti-abortion argument, we were asking whether it could be defended in another way.  Two promising ways were appealing to the duties of parenthood or to the fact that women have voluntarily engaged in risky activity.  We’ve now seen that these two strategies are actually one and can be treated together in the following way.  Pregnancies that might be aborted are almost always foreseeable but unintentional.  Thus in order to decide whether step (2) of the anti-abortion argument is correct, we need to decide whether mothers have a duty to alleviate mortal needs created foreseeably but unintentionally—a duty that is strong enough to require her to sacrifice her body for nine months, etc.

2.2
The Duties Resulting from Foreseeable but Unintentional Harm
If a person intentionally causes harm—and for reasons given above, I will assume that putting a child in mortal need is analogous to harm—then we always or almost always require alleviation.
  If a person could not reasonably foresee the harm, then we almost never require alleviation.  But most importantly for our purposes, if a person could reasonably foresee harm but did not intend it, then we make further distinctions, sometimes requiring alleviation and sometimes not.  For instance, if I decide to shoot a gun into the woods for fun and I injure someone accidentally, compensation would generally be required.  In contrast, we allow corporations to spew a certain number of chemicals into the air, knowing that this will cause a certain number of people to develop asthma, but without generally requiring compensation.  Since the duties of alleviation are not uniform, we need to ask when they are incurred and when they are not.  Specifically, we need to know whether, in typical cases of pregnancy that might result in abortion, the woman has a strong enough duty that she must carry the fetus to term.


We might try to settle this matter in two ways.  One is by appeal to example, a strategy that Marquis tries in later work: 

If fetuses have the right to life, then, from a moral point of view, they are just like us, only younger.  They are children.  They have parents.  Parents have very serious obligations regarding the wellbeing of their children.  Abortion involves not just killing a child, but killing one’s own child.  It involves withdrawing her nutrients, that is, starving one’s child to death.  Such actions seem not merely wrong; they seem abhorrent.

And:

[Does a child have] a right to her parents’ bone marrow…if the bone marrow is needed for the child’s survival?  Perhaps there is no such present legal right, but the absence of a legal right hardly implies the absence of a corresponding moral right.  …Those of us who are parents make (or have made) substantial sacrifices for our children because we believe that our children are entitled to a good upbringing.  …when I think of my own children, I think that my refusal to provide a needed bone marrow transplant for either of them would show that I had a seriously deficient moral character.  I'm willing to bet that virtually all of the readers of this essay would agree with me.


Though the strategy is inviting, Marquis’s cases are not really analogous to cases of pregnancy, because donating bone marrow is far less burdensome then ceding control of one’s body for nine months, undergoing the mental trauma of giving a child up for adoption, and undertaking all the other burdens associated with pregnancy.  A better example would be this:

Surrogate Motherhood.  A woman’s newborn needs an organ transplant in order to live, and because she’s one of the 47 million Americans without health insurance, it will cost her $100,000 dollars.  She doesn’t have the money, and the only way to raise it in time is by becoming a paid surrogate mother and egg donor: the husband of another couple would combine his sperm with the surrogate mother’s egg, and the resulting embryo would be implanted into the woman.  She would have the usual experiences of pregnancy.  These would include the mental anguish of having to give up the baby at the end of nine months, because she is going to grow very attached to the baby by the end of the pregnancy.

Surrogate Motherhood is quite similar to a case of potential abortion, because in both cases a woman has two options.  To keep her newborn baby alive, she must go through pregnancy, the potential trauma of adoption, etc.  Her other option is to let her own child die.


Now I suspect that intuitions are less clear in Surrogate Motherhood, and thus that Marquis’s appeal to intuition will have less force once we adopt this better example.  But a debate about intuitions is unnecessary, because there is a more devastating problem with these appeals to examples.  In Marquis’s cases and my Surrogate Motherhood variant, the examples concern children one has intentionally created.  In contrast, typical cases of abortion involve children who were created unintentionally.  Thus for Marquis’s appeal to cases to work, he must be assuming that parental duties are not affected by one’s intentions about parenthood.  However, as we have already seen (when considering the case of company that pollutes and causes asthma) there is good reason to think that intentionality sometimes affects our parental duties, and so one cannot appeal to cases like Surrogate Motherhood, which involve intentional conception, to settle anything about abortion, which typically involves unintentional conception. 


Moreover, I see no way to correct the problem.  What we would need is an example where (a) one person voluntarily, foreseeable, but unintentionally puts another human being in mortal need, and (b) it is clear that the person must make a sacrifice equivalent to the woman’s sacrifice during pregnancy.  I cannot prove that no such example exists.  However, all such examples are going to be so similar to pregnancy that I suspect our intuitive disagreements about abortion will crop as disagreements about the analogized case.


This conjecture can be illustrated with examples.  Imagine that two acquaintances have sex without the intention of conceiving, but that the woman becomes pregnant anyway.  If she decides to carry the baby to term, many will feel that the father has extensive duties to the child—he must provide money for child-care, etc.  These sacrifices might be extensive enough (over time) that they are equivalent to a woman’s sacrifice when she carries a baby to term over nine months.  Thus this case might seem to point toward the principle that, in general, if one has sex without the intention of pregnancy, one nevertheless has strong duties to any embryo that is conceived—duties that are strong enough that they would require accidental mothers to carry their children to term.  


However, the case is complicated for several reasons.  First, it is unclear that the father’s duty is to the child rather than the mother.  One might think that their sexual activity carried an implicit agreement that, if she should become pregnant, it would be her choice whether to have an abortion, and that he should “support her choice” no matter what.  People often think of accidental pregnancy in this way.  If it is valid, then the case tells us nothing—or at least nothing clear—about the duties of fathers to children.


(To get around this problem one might ask the following complicated question.  Suppose the mother explicitly agrees before sex that the father will have no duties toward her should they accidentally conceive a child.  If the father’s duties are to the child and not her, this agreement cannot waive those duties.  Now imagine that the mother ends up unable to care for her child’s basic needs.  Can the child demand that the father provide for it?  If the father’s duties are to the child, not the mother, then one would expect so, but to many this matter seems unclear.)


Second, it is unclear that the father’s potential sacrifices, over time, are equivalent to the intense sacrifices a mother must make over a nine-month period to carry a child to term.  Moreover, if we modify things to make the father and mother’s sacrifices more similar, our intuitions become hazier.  Imagine that the father is a ne’er-do-well with no real prospect of being able to pay child support.  His only way to obtain the needed money is to hook up to a violinist for nine months, Thomson-style, to someone in a hospital.  Must he do so to pay child support?


Third, many of us are uncomfortable with appeals to intuition unless they are backed by theory.  We already know that while some unintentional but foreseeable harms carry duties of compensation, others do not, and these examples of accidental fatherhood do not suggest a reason why placing a child in mortal need should be treated one way rather than another.


Since we cannot appeal to intuition and examples to decide the extent of a unintentional mother’s duties, perhaps we can appeal to theory.  There is no generally-accepted way to decide whether we must alleviate foreseeable but unintentional harms, but two models are worth considering.  One is consequentialist: the right compensatory scheme is that which provides the greatest overall benefit.  For instance, in the example given earlier about pollution and asthma, it might be thought that the advantages of a scheme which requires no compensation is optimific, and that a scheme that required corporate compensation would be less advantageous because it would discourage productive industry.  A second model would be deontological.  Arthur Ripstein, for instance, has claimed that

Fair terms of interaction must balance liberty and security.  There are two basic strategies available for striking such a balance.  One, familiar from the utilitarian tradition in moral and political thought, supposes that liberty and security (and whatever else) should be aggregated across persons, so that one person’s liberty might have to give way to another’s security.  Another approach, which will be developed here, balances liberty and security by constructing an ideal of a representative person, who is supposed to have interests in both liberty and security.  By striking the balance between liberty and security within a representative person, this approach expresses an idea of equality, for it aims to protect people equally from each other, by supposing all to have the same interests in both liberty and security.

To apply this model or the consequentialist one to the problem at hand, we would have to know (on Ripstein’s account) how strong the woman’s liberty interest is and how to balance it against her security interests, or (on the consequentialist account) whether a scheme that requires compensation is optimific.
  However, neither model is detailed enough to give us the answer.  Consequentialist calculations are notoriously difficult, and calculations that balance liberty and security interests are no easier.


In the end, then, we have seen the following.  We cannot decide whether the step (2) of the anti-abortion argument is correct until we explore the extent of a woman’s parental duties and the duties arising from her voluntarily but unintentionally putting another being in mortal need.  The two are interestingly linked, but the extent of those duties is hard to determine.  Examples will not help, and theory is too underdeveloped to settle the matter.  Thus at this point, we simply do not know whether step (2) is correct or not. 
3
Summary and Future Areas for Exploration
Marquis and others tried to justify the second step of the anti-abortion argument by appeal to the Outcome Principle.  However, this paper showed that the Outcome Principle is subject to serious and seemingly insurmountable problems.  Next the paper considered the best alternative ways to justify the second step of the anti-abortion argument; these were appeals to the duties of parenthood and to the need to compensate for voluntary and risky sexual behavior.  Neither appeal was conclusive.  Step (2) may or may not be correct, and only further theory will give us the answer.

How to develop that theory?  As noted above, if we opt for a consequentialist picture, then we must complete a consequentialist evaluation of various practices and ask whether a scheme that requires compensation is optimific.  If we adopt a non-consequentialist account, such as Ripstein’s, then we must make a judgement about how strong the woman’s liberty interest is in this particular case.  And when completing either evaluation, there are several important points to keep in mind.


First, note that when we are trying to decide if we must alleviate the harm caused by a non-intentional but harmful practice, we engage in comparative judgement.  In the pollution case from earlier, we are trying to decide whether allowing factories to cause asthma but not compensate is better, on some moral metric, than requiring compensation.  In addition, note that finer discriminations can be made.  We can ask whether polluting to level X should require no compensation, but polluting beyond that level should.  Similar fine-grained judgements would have to be made about sexuality.  Perhaps non-intentional conception would result in parental duties if the parents used only an expired condom, but not if they used an unexpired condom or some better method of birth control.

Second, note that in order to make these judgements, we need to know the value—either measured in consequentialist terms, or as a “liberty interest”—of allowing various individuals to engage in risky sexual activity.  So part of settling the abortion debate will involve enquiries into the role of sexuality in human well-being.


Third, we should take note of the relationship between permissibility/wrongness on the one hand and issues of alleviation on the other.  Until now I have carefully avoided linking duties of alleviation with permissibility and wrongness.  For while it is tempting to say that individuals should only alleviate the harm caused by wrongful actions, this principle does not hold up to scrutiny.  If I can only avoid being hit by a car by jumping into a bystander on the curb, then I may do so, but I owe the bystander compensation for any injuries.  But while alleviation and permissibility are not linked tightly, it is plausible that there is some link, with wrongness telling in favor of duties of alleviation.  This is why, for example, no one can rob a liquor store with “reasonable precaution”; if a store clerk has a heart attack, the robber owes compensation no matter how carefully he tried to keep the clerk calm.  The issue is relevant to the abortion debate, because I suspect that some people would argue that because certain forms of sexual activity (e.g., premarital sex and sex without intention of procreation) are wrong, the mother’s duty to carry the baby to term is even stronger.  Perhaps they could not argue that any wrong act demands any form of compensation.  (If I take a shortcut across your private field and you get so angry that you die of a heart attack, do I owe you compensation?)  But if the wrongness of an activity tells in favor of compensatory duties, then one factor often ignored in the debate over abortion is the relationship to the debate about the permissibility of certain forms of sexual conduct.
Notes
� The argument is stated in “Why Abortion is Immoral” and again elsewhere, e.g., in “An Argument that Abortion is Wrong.”  


� A similar point is made in Walter Sinnott-Armstrong, “You Can’t Lose What You Ain’t Never Had: A Reply to Marquis on Abortion,” p. 59.  


� “An Almost Absolute Value in History,” p. 58.


� “Understanding the Abortion Argument,” pp. 70/71.


� “Why Abortion is Immoral,” p. 183.


� In the literature, Marquis has offered at least three defenses of the second step of his anti-abortion argument.  One is the argument of the text.  Two others will be considered below.  


� “Why Abortion is Immoral,” p. 194.  My italics.


� “An Argument that Abortion is Wrong,” p. 84.  My Italics.


� The Outcome Principle is distinct from a consequentialist principle because (i) the Outcome Principle appeals to the goodness and badness of states-of-affairs only as a means of resolving conflicts between entitlements, not in all cases; and (ii) the existence of those entitlements may be determined independently of any relationship they bear to states-of-affairs, and thus they and the Outcome Principle may be part of a larger deontological theory.


� The first quote merely states a one-way conditional, whereas my formulation of the Outcome Principle states a biconditional.  I will work with the biconditional  because the second quote suggests it, and because the one-way conditional leads to the biconditional given some fairly plausible assumptions about the logic of moral obligation—most importantly, that if one entitlement overrides another, then the second doesn’t also override the first.


� Walter Sinnott-Armstrong and Scott Gelfand have also seen that Thomson’s remarks can be taken as a critique of Marquis’s argument.  (See “You Can’t Lose What You Ain’t Never Had: A Reply to Marquis on Abortion” and “Marquis: A Defense of Abortion?” respectively.)  The text differs in that it argues that Thomson’s examples undercut Marquis’s argument in a much more straightforward way than the other authors have noted, and because it highlights Marquis’s reliance on the Outcome Principle.


� “A Defense of Abortion,” p. 48ff.


� I think Thomson saw that the example could be use in this solely negative way.  See “A Defense of Abortion”, p. 48.


� Thomson saw this variant of her example; see “A Defense of Abortion,” p. 50.


� Indeed, once one has hit on this counter-example, a host of others come to mind.  Imagine a group of people are unjustly attacking another person.  Presumably each member of the group has a pro tanto entitlement not to be killed, as does the single victim.  But no non-consequentialist would decide which right is overridden by appealing to the benefits and burdens, impersonally considered.    


� For Scheffler, see The Rejection of Consequentialism, esp. ch. 2; for Williams, “Integrity”.  See John Harris’s “Williams on Negative Responsibility and Integrity” for an argument that Williams is advocating something like the Integrity Explanation, as defined below.  See also Slote, Common-Sense Morality and Consequentialism, ch. II.  Slote advocates an explanation for the falsity of consequentialism that he believes is distinct from the Integrity Argument.  In fact he specifically says he is not appealing to ‘integrity’ at all.  However, see Dan Brock’s “Defending Moral Options” and especially Seana Shiffrin’s “Moral Autonomy and Agent-Centered Options” for reasons to think that Slote’s explanation is quite similar to the Integrity Argument.


� The Rejection of Consequentialism, p. 57.  Step (iii) is affirmed by Scheffler, but credited by him to Rawls.  See Theory of Justice, p. 29.


� I develop this argument in detail in [author’s work], unpublished.


� For reasons why the value cannot be plugged into the act-consequentialist calculus, see [author’s work].


� There is some evidence that Thomson had thoughts like these about her original violinist case—viz., the thought that the violinist has a pro tanto entitlement not to be killed but not a pro tanto entitlement to another’s bodily resources—see her remarks on rights, which might be thought to be pro tanto entitlements, in “A Defense of Abortion,” p. 55 and also 48.  (Marquis offers this interpretation of Thomson in “An Argument that Abortion is Wrong,” p. 84.)  However, I do not think that this is Thomson’s position.  See p. 56/7 where she makes it clear that having a right to something is not merely having a pro tanto entitlement to something, but rather an all-things-considered entitlement.  See also remarks on p. 60 that make it clear that Thomson believes that there can be pro tanto entitlements even when no rights exist (and thus the two are not identical).  Further complications arise given her discussion on p. 61 of the difference between violations of all-things-considered entitlements and violations of rights.


� “An Argument that Abortion is Wrong,” p. 84.


� “An Argument that Abortion is Wrong,” p. 84, my italics.  This too is not directly assertive, because it is prefaced by “one might then argue”.  However, on p. 194 of the original 1989 article, Marquis clearly asserts that this principle is one he believes.


� Or, if the moral requirement follows merely from his pro tanto entitlement not to be killed (and not his pro tanto entitlement to use another’s body), then remarks in response #2 would apply.


� A possible position (for someone other than Marquis) is that, for some reason, the fetus has a pro tanto entitlement to another’s body for nine months but that a violinist has a pro tanto entitlement to another’s body for nine minutes, but not nine months or nine years.  Perhaps this position could be backed by the idea that the fetus’s stronger entitlements are a result of its familial relationship to the mother.  A position like this is considered in the next section.


� Cf. Marquis, “Deprivations, futures and the wrongness of killing,” p. 368.


� Both this and the next proposal were discussed by Thomson in “A Defense of Abortion”


� This and the next example were inspired by one from James Nelson.  See Nelson’s “Parental Obligations and the Ethics of Surrogacy: A Causal Perspective,” pp. 51-52.  


� Although remarks below on the utilitarian and deontological approaches to distributing damages might justify the intuitions about MegaCorp.  Those approaches do not necessarily require that we first identify (i) harms that were done by a third party, and then (ii) assign responsibility for compensation or not.  Instead the approaches are compatible with the idea that we merely identify certain undesirable states of affairs—whether they are third-party “harms” or not—and then ask who should have to bear the burden of correcting them.  Both the utilitarian and deontological approaches below might imply that MegaCorp should bear the burden of correcting the undesirable state of affairs that the affected children find themselves in.  


� This example is borrowed from Arthur Ripstein, “Equality, Luck, and Responsibility,” p. 6.  See also his discussion of the general point in Equality, Responsibility, and the Law, p. 38ff.


� Though there are complications.  For instance, if A hires B to injure C, doesn’t A have to compensate C for injuries, at least if B is unable to?  But here A has performed a separate wrongful act, its consequences are judged based on its effects—even those mediated by another agent—and it is the seriousness of the consequences that help determine the proper level of compensation.  No one would ever say (confusedly) that A owes C compensation for having injured him, which A did not do.


� For example, I can transfer my duty to compensate others in auto accidents to an insurance company, and it is arguable that if the company doesn’t pay, I have no obligation to.  Similarly, one might argue that sperm donors, birth parents who give up their children for adoption, etc. may sometimes properly dispose of their parental responsibilities.


� For a survey of alternative accounts and some problems, see Rivka Weinberg’s “The Moral Complexity of Sperm Donation.”  On objections to my causal account, see Harry Silverstein’s “A Woman’s ‘Responsibility’ for the Fetus” and David Boonin’s A Defense of Abortion.  See also replies by Timothy Hall in “Life Extension and Creation: A Reply to Silverstein and Boonin”.  Cf. Shiffrin’s “Wrongful Life and Procreative Responsibility” for important remarks on harming to bring about pure benefit.


� A good summary is found in the opening pages of Christopher Heath Wellman’s “Toward a Liberal Theory of Political Obligation.”  Wellman does not mention accounts that take the duties of citizenship as primitive, often analogizing them to the (allegedly primitive) duties of parenthood.  See Dworkin’s Law’s Empire for discussion.


� Here again there are complications.  If I yank you from a river (intentionally) and thereby injure your arm, many would say that I owe you no compensation.  Such cases might be dealt with by denying that the injury was intentional and then appealing to the subsequent considerations about non-intentional harms in the text.  Alternatively, one could admit that the harm is intentional and claim that the subsequent considerations in the text (about exceptions to rules about compensation) apply to intentional harms as well.  Cf. Nelson’s “Parental Obligations and the Ethics of Surrogacy: A Causal Perspective”, p. 52.  


	It is worth noting that even if an exception to the general rule about compensation is made in cases like the rescue case, where harm is inflicted to prevent greater harm, Seana Shiffrin has argued that there is no exception in cases where harm is inflicted to produce a pure benefit.  (“Wrongful Life and Procreative Responsibility”.)  Moreover, the latter category includes acts of intentional child-creation, so the conclusion below—that people who intentionally choose to create children owe compensation—would not be affected by worries about cases like that of the river rescue.


� “A defence of the potential future of value theory,” p. 198.


� “Deprivations, futures and the wrongness of killing,” p. 365.


� Equality, Responsibility, and the Law, pp. 6/7


� The considerations here are not exhaustive.  For instance, the paper does not discuss the problem of whether one may kill in order to prevent a being from taking resources to which it is not entitled.  On this see Timothy Hall’s “Abortion, the Right to Life, and Dependence,” and references therein, esp. fn. 4.


� Ripstein’s model countenances the possibility of strict liability: certain harms generate duties of alleviation no matter how carefully one engaged in the activity that caused the harm.  Sexual activity might be thought to be one such activity.  (Cf. Weinberg’s “The Moral Complexity of Sperm Donation,” where Weinberg draws on Ripstein’s account.)  However, in the discussion of strict liability, Ripstein writes that “If almost everyone engages in the same activities, and all have important liberty interests in participating in them, customary ways of doing things will incorporate a standard of care [i.e., not always generate duties of alleviation, as in cases of strict liability].  Noncustomary activities may impose uncharacteristic risks”, and thus be activities for which one is strictly liable.  (Equality, Responsibility, and the Law, p. 71.)  Sexual activity might well be regarded as a “customary activity”.
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