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A man and woman may marry, but almost every legal jurisdiction denies this right to two men or two women.  Many of us believe this to be a gross example of discrimination and injustice.  But how can that be proven?

Some arguments are based on highly controversial assumptions—for example, the assumption that laws should not be based on ‘controversial conceptions of the good’ or that homosexual conduct is not wrong. 
   These arguments may be sound, but if the goal is to win over average people with mixed feelings about same-sex marriage, then the controversial arguments are largely unnecessary.  There is an argument for same-sex marriage that appeals only to widely-accepted political principles and that works even if, for the sake of argument, we grant that homosexuality is immoral, that same-sex marriage would place a stamp of approval on homosexuality, and that same-sex marriage would undermine traditional marriage or otherwise harm society.  That argument is defended in this paper.


Proposing a populist argument for same-sex marriage may seem outlandish.  After all, if the argument appeals only to common political principles, and if it can accommodate some of the strongest claims made by opponents of same-sex marriage, then why can’t most people see it?  Must we accuse a vast portion of the population of lacking common-sense?
   


No.  Intelligent people routinely overlook simple moral arguments.  For example, all of us can see that we should not force minorities to use separate restrooms.  But this was not always obvious.  Some racists denied it, but more importantly, there were some people who genuinely believed the races were equal, but thought that ‘separate but equal’ was an acceptable policy.  Such moral blindness is a weakness of human beings.  It sets in when fundamental practices are questioned.


This blindness is afflicting us again.  There is a simple argument for same-sex marriage that should appeal to the vast majority of the population.  

The Argument in Outline

Here is a summary of the argument to come.  


Civil marriage is distinct from religious marriage; it is an opportunity the government creates and offers to the citizens.
  Moreover, a basic principle of our society is that the government must offer all opportunities equally unless there is some good reason to do otherwise.  For example, if the government issues driver’s licenses, then it must allow anyone to have one unless there is a good reason to do otherwise.  


Of course, there are often good reasons to do otherwise.
  The government may refuse to issue driver’s licenses to young teenagers, because young people are dangerous drivers.  The point is that in the absence of such reasons opportunities must be open to everyone. 


Now in the case of some governmental decisions, the right reason to do something can be nothing more than that the population or legislature want to do it.  Elections work (very roughly) in this way.  If the majority wants a certain person to be president, then he should be president—end of story.  But when restricting opportunities, majority vote is not sufficient.  For example, it would not be right to deny African-Americans driver’s licenses, even if the majority wanted to.  Instead some things count as “good reasons” to withhold an opportunity and others do not.  Later the difference will be discussed in detail, but here are a few preliminary notes about which reasons we accept and reject.

One thing we reject is withholding opportunities on the ground that people or their (lawful) behaviors are immoral.  Even if the majority decides that sex outside of marriage is bad—and even if they are right—it would be wrong to withhold driver’s licenses from those who have pre-marital or extra-marital sex.  Likewise, even if the majority decides that practicing Hinduism is wicked—and even if they are right—Hindus are still entitled to a driver’s license.


Nor do we withhold opportunities just because the person’s receipt of the opportunity might spread false beliefs.  Suppose the government creates a public park with a PA system so that people can make political speeches and enliven our public debate.  This is a government-created opportunity, and we would not prevent some people from speaking just because they might spread false beliefs.  Even if the government (or a majority of the population) decides that Catholicism is immoral, it would still be wrong in principle to prohibit Catholics from speaking.  In fact, we countenance vast speech rights: Satan Worshippers, Communists, and Neo-Nazis should all be allowed to speak at the PA system, even if they are encouraging people to adopt an immoral lifestyle.  


What we count as a “good reason to withhold an opportunity” is that the person’s receipt of the opportunity would create an unacceptable risk of harm to others.
  That is the rationale against underage driver’s licenses; issuing them creates an unacceptable risk of harm to pedestrians and other drivers.  


Note, though, that the harms in question have to be so serious that they outweigh the advantages of conferring the opportunity.  This is the case with underage driver’s licenses—they have advantages, but those advantages are outweighed by the risks.  Moreover, we assume the opposite with standard driver’s licenses.  Every driver creates a risk to others.  In fact, every driver creates some definite harm by driving a car that emits exhaust.  However, we issue driver’s licenses because the benefits outweigh the risks and harms.


Finally, let us note that we do not accept ‘separate but equal’ opportunities.  For example, suppose someone proposed that Caucasians could get driver’s licenses, but that minorities could get ‘Automobile Operation Permits’ that carried all the advantages of a driver’s license without the name.  We would not accept this, because we think that eligible people must be given the very same opportunity, not some equivalent but differently-categorized opportunity.  


Drawing on these principles, this paper will argue that same-sex marriage cannot be banned because homosexual conduct is (allegedly) immoral or because it would (allegedly) place a stamp of approval on homosexuality.  Moreover, it will be argued that same-sex marriage would not create an excessive risk to third-parties, even if it causes some damage to “traditional marriage” or society.  Thus same-sex marriage should be allowed.


That is the argument in outline.  Details will be given later, but first come some points about the overall argumentative strategy.

Notes on Argumentative Strategy
This paper’s goals will become clearer if we situate it within the existing debate.  It is worth noting several important relationships:


(1) This paper argues that if opposite-sex marriage is allowed, same-sex marriage should be allowed as well.  The paper does not address arguments that purport to show that marriage of any form is unjust, and in particular that marriage would still be unjust even if it were open to couples of any sex.  Such arguments have been made.
  However, the justice of legal marriage simpliciter is beyond the scope of this paper, and so it must be set aside.  Setting aside the issue also makes the paper more relevant.  The legal institution of opposite-sex marriage is not going to be eliminated in the near future, so the extension of marriage to same-sex couples is the crucial civil rights issue.  That issue must be addressed by philosophers if they want to influence the immediate, pressing debate.


(2) The basic strategy of this paper is to present examples about which we have very clear beliefs, then argue that these beliefs imply that we should allow same-sex marriage.  Arguments from example are often powerful, but never wholly ecumenical.  Instead their target audience is only those with shared intuitions about the primary examples.  In this paper the target audience consists largely of people who accept liberalism in some form.  


A liberal focus might worry some people.  They might believe that most opponents of same-sex marriage are not liberals, and thus that the paper could never change any minds.  But that is incorrect.  True, some academic opponents of same-sex marriage seem to reject liberalism and instead embrace some form of communitarianism that is fairly distant from traditional liberalism.
  (It is hard to say, since they usually spend very little time discussing their underlying political theories.
)  However, many academic opponents of same-sex marriage are explicit liberals,
 and even more reveal their liberalism in the way they argue, since the two most prominent arguments against same-sex marriage (the “stamp-of-approval” and “defense-of-marriage” arguments) look like attempts to reconcile a ban on same-sex marriage with liberalism.  Furthermore, most ordinary citizens who are unsure about same-sex marriage are probably liberals, so defined, and subsequent examples will bring this out.  So even if the paper presupposes a liberal outlook, there is a large academic and popular audience it will reach.  


(3) This paper turns on the idea that the government should not withhold an opportunity unless extending the opportunity would cause certain risks or harms to third-parties.  That is similar to, but not identical to, a restriction on government intervention that is embodied in classic principles of liberal political theory -- e.g. Mill’s harm principle.  But the paper is not merely an application of existing liberal principles.  Classical liberal theory is a theory of when the government may interfere with individual action; it is not a theory about when the government must extend an opportunity to one group, given that it is extending it to another.  One the paper’s chief innovations is to venture into new territory and establish a liberal position on government-created opportunities.  


(4) This new territory is not entirely uncharted.  Others have argued for same-sex marriage using liberal strategies; for instance, Ralph Wedgewood and Adrian Wellington have both made liberal arguments for same-sex marriage.
  But the argument of this paper is again novel in an important way.  Wedgewood and Wellington both argued from high-level theory, grounding their arguments in the Rawlsian principle that the government should be neutral with respect to different conceptions of the good life.
  That principle may be true, but its truth has been strongly contested,
 and this paper forges a different and less contentious route to the same conclusions.  Through the use of examples, it is shown that—whether an expansive principle of neutrality is true or not—liberals should not support the extensive violations of neutrality that are embodied in the current ban on same-sex marriage.  This is the paper’s second major innovation.  


(5) As noted, the paper works by analogy; principles are extrapolated from cases about which we have clear and fundamental instincts.  Undoubtedly, readers will find themselves asking why certain examples were chosen and not others.  For instance, it will be claimed that when deciding whether to offer a driver's license to somebody, our decision should be partly based on the fact that driver’s licenses are good for the licensees.  Thus, the argument goes, we should consider the benefits of marriage to same-sex couples when deciding whether to let them marry.  In response readers might point out that when deciding whether to offer Toyota a tax-subsidy to build a plant in our town, we do not consider whether the subsidy is good for Toyota.  Why is not the decision about marriage licenses analogous to this one?


The text and footnotes address a few alternate examples.  But not all of them can be addressed, so here are a few points of general guidance as readers think through these examples on their own.  First, this paper does not claim that we should extrapolate political principles from just any social practice.  Some of the things we do have no real rationale at all, and so they are not a suitable basis for extrapolation.  Moreover, even if we can see some rationale for what we do, it may be that the particular action is a case where we are violating our (liberal) principles.  These examples are also not a proper basis for extrapolation.  Instead the right procedure is to focus on cases about which we have clear and fundamental political instincts.  Finally, when one looks for analogies, one always finds several cases that are analogous in some respects.  The right procedure is to ask which case is most analogous.  Many examples that may seem problematic for my theory are somewhat analogous to same-sex marriage, but not as analogous as the examples cited in the paper.  

(6) Though the paper aims at a target audience, it does not aim so narrowly that it can only hit those who already share its conclusions.  Instead the paper is quite ecumenical, because for the sake of argument, this paper grants some fundamental claims made by opponents of same-sex marriage—e.g., the claim that homosexuality is immoral.  It should be noted, though, that the paper does not address or grant every possible reason against same-sex marriage.  For example, the paper does not address the claim that we should ban same-sex marriage because it is offensive, or because marriage is ‘by definition’ a union between a man and a woman.  The dialectical choices were guided by two criteria.  First, the paper only addresses reasons against same-sex marriage that appear in thoughtful debates.  (Thus it passes over the claim that same-sex marriage should be prohibited because it is offensive.)  Second, the paper responds to reasons that are formidable rather than weak.  (Thus the paper passes over some of the more simplistic appeals to the “definition” of marriage.
)  


(6) Finally, it should be noted that because I am an American, the examples and analogies used in this paper are all drawn from the American legal tradition.  Similar examples can almost always be found in other legal traditions, and when exceptions are known to exist, they are noted.  Still, non-American readers may have to search for examples that are similar but more familiar to them.  If their framework is liberal, this should be possible.

In sum, then, this paper develops a liberal argument for the extension of marriage to same-sex couples.  It expands classical liberalism by establishing liberal principles about the extension of benefits, and it does so without appealing to a controversial principle of neutrality.  Instead the method is argument-by-analogy, a method that should appeal to many who are skeptical about same-sex marriage.  


Let us now return to the argument itself and explore its complexities.  

The Basic Premise: Equal Opportunity

A basic political principle is that the government must offer opportunities equally unless it has good reason not to, where the “good reasons” must involve harm to others.  The principle is supported by the earlier example about driver’s licenses.  Similar examples are easy to multiply, and the principle rings true from the first-person: each of us would feel wronged if the government denied it us an opportunity on the ground that we were living immoral lives or spreading bad ideas.


Still, this seemingly simple principle gives rise to several complications.  One is that there seem to be situations when we do not observe it.  Specifically, we restrict many government-created opportunities to certain groups and -- most importantly -- it would seem wrong to offer them equally.  For example, we offer welfare benefits only to poor people, Social Security only to seniors, and veteran’s benefits only to veterans.  It would seem preposterous to suggest that veteran’s benefits should be offered to non-veterans unless doing so would cause harm to others.  Instead the obvious reason most citizens should not get veterans benefits is that they are not veterans, period.  Thoughts like these may be behind the often-heard argument that marriage opportunities can be withheld from same-sex couples because marriage is “by definition” a bond between a man and a woman.  The thought is: if you are not a veteran you cannot have veteran’s benefits, and if you're not a man and woman, you cannot get married.


In truth these examples are more complicated than they seem.  The first thing to note is that they all involve redistribution of resources.  Moreover, the main reason we restrict the opportunities to a narrow class of recipients is that we believe that only they deserve the redistribution.  We think that we have a duty to maintain a minimum income poor, but not the wealthy; a duty to compensate veterans for their service, but not others, etc.  So the reason we withhold welfare from the rich is not because the rich are “by definition” ineligible.  Instead the reason is that to take resources from the taxpayers and give them to the rich would be an injustice.  The rich do not deserve our tax money; the poor do.


Moreover, these facts reveal that these cases do not violate the principle that opportunities should be offered equally unless offering them would cause wrongful harm to third parties.  To give welfare to the rich would harm a third party—the taxpayers—by unjustly seizing the taxpayer’s money to fund the payments.  


Furthermore, the proper analysis of these cases reveals that they are almost totally irrelevant to the same-sex marriage debate.  Opponents of same-sex marriage could give an economic argument: marriage involves a transfer of resources, and because same-sex couples do not deserve our money, they should not be allowed to marry.  But in fact this is not their rationale; even if marriage did not involve a transfer of resources—even if it were only a public affirmation in front of a volunteer judge—opponents would still oppose same-sex marriage.
  Thus the economic argument falls into the category of reasons against same-sex marriage that are possible but not realistic, and thus beyond the scope of this paper.

Now to the second complication surrounding the principle that the government has to offer opportunities equally unless it has some good reason to do otherwise.


Some opponents of same-sex marriage will feel that the entire approach of this paper is misguided.  The opportunity in question has been defined as marriage, period, and it is alleged that the government is not offering this opportunity equally.  But opponents might think that the opportunity in question is not marriage period, but heterosexual marriage.  All people, including gay people, are offered the opportunity to marry someone of the opposite sex.  So this whole discussion about whether an opportunity is being unjustly withheld is founded on a false presupposition.  No opportunity is being withheld at all!


This is sophistry, as the following case makes clear.  Suppose a racist majority decided that citizens could only name Caucasians as the beneficiaries of their social security.  (It is part of a larger attempt to make sure that minorities never build up wealth.)  The racists then defend this policy by saying that they are not discriminating, because they are offering everyone—including minorities—the opportunity to designate a Caucasian as their beneficiary.  Would anyone seriously consider this to be a policy that was applied equally?  


 Of course not, but the most crucial point is why not.  After all, it is true that the opportunity is being offered to everyone.  So why does not this count as equal distribution of the opportunity?

Here is why:  Many opportunities involve only single person, the recipient, and we have seen that such opportunities must be offered equally unless there is good reason to do otherwise.  But some opportunities involve multiple parties.  For example, being able to designate a beneficiary of one’s social security is an opportunity, and it involves both the recipient and the party to whom they will their benefits.  Likewise, the formation of a legal business partnership involves multiple parties.  And when an opportunity involves multiple parties, the same principle holds true of all parties—they must be allowed to be parties to the opportunities unless there is a reason they should not be.  This is why, for example, we would protest a law that said that only Caucasians could be the beneficiaries of social security benefits, or that people could only form partnerships with individuals of the same race.  There is no good reason to restrict the parties along racial lines.


Moreover, when dealing with parties to an opportunity, we have the same criteria for “good reasons” not to treat people equally.  The state cannot prevent someone from being a party to an opportunity just because the person or their conduct is wicked, or because the person’s being a party would encourage false beliefs.  Instead the only reason for prohibition is that the harms of the person’s being a party outweigh the benefits.  


With these complications out of the way, it has been established that the government ought to offer opportunities to everyone unless there is good reason to do otherwise.  Now the paper will examine three reasons usually given for not extending marriage opportunities to same-sex couples.  These are: that homosexuality is immoral, that homosexual marriage would place a stamp of approval on homosexuality, and that same-sex marriage would in some way harm society, perhaps by “undermining traditional marriage”.  These claims will simply be granted for the sake of argument.  What will be shown is that even if these claims are true, our principles still require us to allow same-sex marriage.

Objection One: The Immorality of Homosexual Relationships

Opponents of same-sex marriage (hereafter “opponents”) often say that such marriages should not be allowed because homosexual unions are immoral.
  But even if this claim is granted, the argument is unsound.


A preliminary rebuttal was given above, where it was pointed out that we believe the government may not withhold opportunities on the ground that people receiving them are immoral or engage in immoral conduct.  For example, we would not accept a law denying driver’s licenses to people who engage in pre- or extra-marital sex, even if the majority felt such conduct was immoral.  Likewise, we would not accept a law denying driver’s licenses to gay people, even if the majority feels that homosexuality is immoral.


But opponents can rightly point out that one important aspect of same-sex marriage has been overlooked.  With driver’s licenses, the immorality and the opportunity are unconnected—there is no relationship between homosexuality and driving or between pre-marital sex and driving.  (Although many teenagers would disagree!)  But with homosexuality and marriage, there is a connection.  By sanctioning same-sex marriage we sanction the very thing that is immoral, the homosexual relationship.  And the state should not extend an opportunity when doing so directly sanctions immoral conduct.


The distinction is real, but the argument fails, because it is simply not true that we should withhold opportunities when the very act of extending the opportunity would sanction immoral conduct.  Consider again the case where the government installs a P.A. system in a park, then lets everyone speak at it.  In such a case, many people will preach immoral things, yet we would object if the government kept them from speaking.  In fact we protect speech rights to an extraordinary degree, extending them to Satan Worshippers and Neo-Nazis.
  Or consider another example.  Incorporation is an opportunity created by the state, and yet we allow people to form corporations that we believe to be immoral.  Pornographers can incorporate, even though many object to pornography.  A business that sells Mormon books can incorporate, even though one often hears the (unjust) accusation that “Mormonism is a dangerous cult.”  In fact Neo-Nazis can form corporations for the purposes of selling Neo-Nazi paraphernalia, even though we thereby sanction the immoral activity of forming a corporation dedicated to the sale of Neo-Nazi paraphernalia.  These examples show that we believe in extending opportunity equally, even if doing so sanctions immoral unions.


This reply can be made even more forceful by focusing on cases of marriage in particular.  Many opponents of same-sex marriage are devout Christians, and some believe that divorce is never moral or that it is moral only in certain conditions.  And yet we would not think it was right to deny all or some divorcees the opportunity to re-marry, just because they would engage in (allegedly) immoral marriage relationships.  


These cases cast serious doubt on the opponents’ claim that same-sex marriage should be prohibited because allowing same-sex marriage would sanction immoral unions.  Still, there are a few objections worth discussing.


Opponents might concede that the state cannot withhold an opportunity just because doing so would sanction immoral but lawful conduct.  But they might point out that we can withhold opportunity to engage in conduct that is immoral and unlawful.  For example, the state need not allow the Mafia to incorporate, since the Mafia’s business is unlawful.  Moreover, opponents might argue that homosexual conduct should be illegal, and so same-sex marriage should not be allowed.  


This objection is not relevant to most real-world opponents of same-sex marriage.  Polls show that about three-quarters of all Americans oppose the criminalization of homosexual sex acts, and the numbers remain about the same even if the sample is restricted to self-identified conservatives.
  Moreover, it is extraordinarily difficult to find an academic opponent of same-sex marriage who favors the criminalization of homosexual sex acts.  (Although there are, of course, exceptions.)


But assuming that some opponents favor criminalization, what can be said?  Nothing apart from what has been said for well over a hundred years.  A basic tenet of liberal government is Mill’s Harm Principle: “the only purpose for which power can be rightfully exercised over any member of a civilized community, against his will, is to prevent harm to others”.
  Moreover, the ancient principle ‘volenti non fit injuria’ tells us that what person A does to person B cannot be wrongful if B consents to A’s activity.  These two principles imply that consensual homosexual activity should not be criminalized.  


Now to another objection.  Some opponents will admit that examples reveal that we sometimes sanction immoral conduct, but they will claim that other examples reveal that we may sometimes withhold an opportunity on the ground that extending it would sanction immoral conduct.  For example, they could claim that we specifically prohibit incestuous and polygamous marriages on the ground that such unions are immoral.


The basic answer is that there is no inconsistency at all; incestuous and polygamous marriages are not prohibited because they are immoral, but because they cause unreasonable risks.  Incestuous relationships carry genetic risks to potential children, psychological risks to the people in the relationship, and risks to the other family members who might have their family structure destroyed.
  Likewise, polygamy is thought to be harmful to the parties involved, because it (allegedly) involves the exploitation of women.  Whether that is true is open for debate, as is the question of whether the harms are severe enough to merit prohibition.  But the point is that the ground for prohibiting polygamous and incestuous marriage is not that the relationships are immoral, but that those relationships create unreasonable risks of harm.  


However, opponents might press their point this way:  True, polygamous and incestuous marriages create unreasonable risks to others, and perhaps we could disallow them for those reasons.  But in fact we do not.  Thus Dent writes that “Clearly, fear of birth defects [in incestuous marriages] was not the original reason for the taboo, but is a post-hoc rationalization” and he says that using potential harms as a ground for disallowing incestuous and polygamous marriages is “laughably disingenuous”.
  The real reason we disallow polygamous and incestuous marriages is that they are immoral.  For the same reason, we should be able to disallow same-sex marriages.


There is something right in Dent’s remark, but it needs subtle handling.  First, Dent is simply wrong to assume that everyone agrees on the “real” grounds for prohibiting incestuous and polygamous marriages.  Some of us are committed to limited government, we apply our principles consistently, and we oppose incestuous and polygamous marriage (if at all) on the ground that such marriages would create unacceptable risks of harm to others.  Second, Dent may be wrong even about those who have never given serious thought to the Harm Principle and limited government.  For example, during classroom discussion, students very quickly offer up genetic abnormality (in the case of incest) and exploitation (in the case of polygamy) as ground for prohibition.  So these ideas are not as foreign as Dent makes them sound.  Finally, and most importantly, Dent seems to misunderstand what his examples would show, even if he had correctly described them.  


Specifically, Dent is right that many people would disallow polygamous and incestuous marriages on the ground that they are immoral.  From this he concludes that the state may withhold an opportunity on the ground that extending it would sanction immoral conduct.  However, as numerous examples have shown, we are also strongly inclined to believe that the state must extend opportunities equally, even if doing so sanctions immoral conduct.  Our intuitions conflict, and we must resolve the conflict before we can know what principle to use.


There are two options:  (1) Admit that we should not ban polygamous and incestuous marriages just because we think they are immoral.  Instead embrace the principle that the state must extend opportunities equally even if doing so sanctions immoral conduct.  Polygamous, incestuous, and same-sex marriages are to be disallowed only if there is some other ground for doing so.
  (2) Or opt for Dent’s solution: embrace our instinct to ban polygamous and incestuous marriages on the grounds that they are immoral, and accept as part of the package the general principle that the state may withhold opportunities on the ground that it thinks that extending them would sanction immoral conduct.


Almost every reasonable person would opt for (1), on the following two grounds.  


First, we can all see why our desire to ban allegedly immoral acts might be mistaken.  As Mill pointed out:

The practical principle which guides [people] to their opinions on the regulation of human conduct, is the feeling in each person's mind that everybody should be required to act as he, and those with whom he sympathizes, would like them to act. …To an ordinary man…his own preference…is not only a perfectly satisfactory reason, but the only one he generally has for any of his notions of morality, taste, or propriety, which are not expressly written in his religious creed; and his chief guide in the interpretation even of that.

Mill is saying that we are all inclined to ban things we do not like, whether we have a principled reason for doing so or not.  Almost all reasonable people can see this tendency in themselves, and they will recognize that their gut instinct to ban what they think is immoral may have no principled foundation.  


Second, almost all reasonable people will see that the other option, (2), is a Faustian bargain.  If we accept that the state may withhold opportunities on the ground that it does not want to sanction immoral conduct, then in principle it could withhold public speaking rights from those whose views are thought to be immoral and withhold incorporation rights from those whose businesses it thinks are immoral.  This implication is unacceptable.  We must reject option (2) and embrace (1).


So much for the objection to same-sex marriage based on the immorality of homosexual unions.  In a moment other objections will be considered.  However, if our real concern is to convince ordinary people, then the work may already be done.  Polls show that most people who oppose same-sex marriage do so simply because they think it (or homosexuality in general) is immoral.


For completeness’ sake, though, let us move to another objection: the often-heard claim that same-sex marriage encourages the belief that homosexual behavior is permissible.

Objection Two: Same-Sex Marriage Places a “Stamp of Approval” on Homosexual Conduct
Opponents often claim that we should not sanction homosexual marriage because the government would thereby spread the (allegedly incorrect) message that homosexuality and/or homosexual conduct is permissible.
  Often, this argument is coupled with the further claim that the message will cause an increase in homosexuality.


These claims will be granted for the sake of argument.
  Even if they are, the opponents’ conclusion does not follow.  The example of the public P.A. system revealed that we believe the government ought to extend benefits even if doing so spreads false beliefs and encourages immoral behaviors.
  Similar examples are not hard to find.  It would be wrong, in principle, for an atheist majority to prohibit “Jesus is the Only Path to God” T-shirts, even if they thought the shirts encouraged false beliefs and immoral behavior (e.g., religious intolerance and persecution).    


However, there are at least three reasons why opponents might question the force of such examples.
  


One is that all are examples of protected speech.  Opponents might admit that we should greatly protect speech.  However, they would claim that same-sex marriage is not speech, and so while gay people should be allowed to say whatever they want, their behavior should not be sanctioned.  


The major problem with this reasoning is that the distinction between explicit speech acts and certain other acts is of no moral importance.  Specifically, our belief in “free speech” is not merely a belief that opportunities for explicit speech acts should not be withheld just because extending them might spread false messages.  Instead, we believe we should not withhold any opportunities just because extending them might send messages in any way at all, whether through an explicit speech act or in some other way.
  These facts are again shown by examples.  Nazi marches are not explicit speech acts, and yet the government may not prohibit them on the grounds that the Nazi’s (non-verbal) behavior might turn people to Neo-Nazism.  Likewise, marrying is not an explicit speech act, and yet the government cannot prohibit atheist marriages on the ground that allowing them would spread the (allegedly) immoral message that marriage need not be before God, or that atheistic marriages are equivalent to Judeo-Christian-Muslim ones.  

A second reason opponents might object to the initial examples is that those examples involved cases where the government simply fails to interfere with private conduct—e.g., it fails to interfere with Nazi speech.  But sanctioning same-sex marriage is different, opponents would say; the government is creating an opportunity that would not otherwise exist.  Thus, the examples are not relevant.


The objection is underdeveloped as it stands, because we have been given no reason to think that the distinction between interference and opportunity-creation is relevant.  Specifically, it is not clear why “spreading false messages” is a bad reason to interfere with private conduct but a good reason to interfere with opportunity-creation.  But in any case, the entire objection can be avoided by shifting from examples of pure interference to examples of opportunity creation.  For instance, we do not withhold rights of incorporation from cigarette manufacturers, even though allowing them encourages people to believe that cigarette manufacture is morally acceptable.  


There is a third reason why opponents might object to the initial examples.  They could admit that allowing Nazis to speak at a P.A. system spreads immoral messages, but point out that the person sending the message is the Nazi, not the government.  In contrast, by sanctioning same-sex marriage, we would be spreading the message that the government or populace approves of same-sex marriage.  The latter should not be done.


This objection seems faulty as it stands.  After all, if the bad thing is that people are converted to Nazi beliefs, it does not seem to matter whether they are converted because they believed the Nazis or because they believed that the government was endorsing the Nazi message.


Still, this objection can be made more sophisticated.  Opponents might say that when the Nazi’s spread the message, the message has a limited stamp-of-approval—only the stamp of the Nazi speakers.  It does not have the stamp of the government itself, because while all legalization may entail some governmental stamp-of-approval, the government’s approval can “attach” to the Nazi’s freedom to speak rather than the content of the speech itself.  But same-sex marriage is different, they would say.  By legalizing same-sex marriage, a governmental stamp-of-approval is issued, and there is only one thing for it to attach to: the union of the two people itself.  That is not something onto which we want to place a governmental stamp-of-approval, so we should not legalize same-sex marriage.


This line of thinking has several problems.  The most serious is that, even if opportunity-creation involves an inevitable stamp of approval, there is something the approval can attach to other than the homosexual union—namely, the freedom to marry.  True, the concept of “the freedom to marry” does not occupy a central place in our discourse the way freedom of speech and freedom of religion do.  (Although it has a presence in American law dating to the 1960’s at least.
)  But the concept could gain such a place if we chose to advocate freedom of marriage.
  Giving it that place would be particularly easy, because the concept is close to the surface of our ordinary thinking.  We support the right of people to marry in order to please their parents, even if we think it is a bad idea.  We support the right to marriage for child molesters, convicted domestic abusers, and rapists.  In fact, we support the right of a woman to marry her own rapist, even if we think it is a terrible idea.  All these examples suggest that we could easily distinguish the freedom to marry from particular marriages, attaching our stamp of approval to the former and not the latter. 

Objection Three: Same-Sex Marriage Would “Undermine Traditional Marriage” or Otherwise Harm Society

Now for the last objection to same-sex marriage: the harms of same-sex marriage outweigh the benefits. 


To evaluate this objection requires some knowledge of when benefits are “outweighed” by harms.  One view is that benefits are outweighed if and only if the action produces a net loss to the overall good, when the consequences are evaluated in an impersonal, consequentialist way.  Some opponents seem to accept this criterion.
  Another view is that “outweighing” is not to be judged in a consequentialist manner, but in some other way.  Here it will be argued that harms of same-sex marriage do not outweigh the benefits, no matter how “outweighing” is interpreted.


First consider the benefits of legalizing same-sex marriage.  Some are identical to the benefits of opposite-sex marriage.  For example: marriage fosters safe sexual relationships; improves child-rearing; promotes health and well-being; increases commitment; protects those who undertake vulnerable family roles for the benefits of both partners and society; confers legal rights to inheritance, medical decision-making, medical insurance, and so on; allows individuals to exercise their autonomy by forming the bonds they desire; and many, many more.
  Legalization would also bring benefits that do not accrue with opposite-sex marriage.  For example, it is likely that legalization would reduce the ugly abuse and violence directed at gay people.  


People sometimes fail to see how impressive this list is, perhaps because on some level they do not regard benefits to same-sex couples as meaningful—i.e., because of some latent, discriminatory attitude.  But the list is truly impressive.  By any reasonable standard, ending the abuse and violence directed at gay people is moral progress of great value—a fact acknowledged even by the most adamant opponents.
  Legalization would also bring benefits to society by encouraging long-term, stable relationships.  And perhaps most importantly, the benefits to the (same-sex) couple would be enormous.  Again, even opponents of same-sex marriage acknowledge that these benefits would follow from legalization.
  


So opponents must show that same-sex marriage causes harms that outweigh these (substantial) goods.  The harms cited vary with the opponent.  For example, in the published literature on same-sex marriage, opponents have claimed that same-sex marriage would: encourage people to become “slaves to impulse and sensual gratification”;
 encourage childless marriage and therefore hedonism and narcissism;
 encourage legislators to make improper changes to existing marital law;
 “eviscerate” the “endorsement of traditional marriage”;
 result in men not becoming “domesticated”, since that is (allegedly) done through marriage with women;
 result in sexual confusion in children;
 damage children by putting them under the care of allegedly less-fit, gay parents
; result in a shortage of marriageable men;
 lead to cloning, the legalization of bestiality, incest, polygamy, and the selling of babies; and perhaps bring an end to the progress of Western civilization, because that progress (allegedly) resulted in part from the West’s condemnation of homosexuality.
  


This paper has been granting the claims made by opponents.  However, it is worth noting in passing how hokey most of the list looks, even to skeptics about same-sex marriage.  This is why opponents generally focus on a single danger, the ‘weakening of traditional marriage’.  


That is the idea behind the very popular ‘defense of marriage’ argument.  However, the argument is puzzling on its face.  How can letting more people get married somehow weaken the institution of marriage?  The thought is this:  Same-sex marriages will usually be undertaken to improve the situation of the marriage partners—to gain medical benefits, public recognition, etc.  This conception of the “purpose” of marriage will spread, and soon many heterosexuals will cease to see marriage as a commitment whose purpose is self-sacrifice rather than personal satisfaction.  This in turn will lead to two bad effects: first, a reduction in marriage altogether, since people may see co-habitation as equally or more beneficial, and second, damage to children.  Thus Robert Bork:

Studies of the effects of same-sex marriage in Scandinavia and the Netherlands by Stanley Kurtz raise at least the inference that when there is a powerful (and ultimately unsuccessful) campaign by secular elites for homosexual marriage, traditional marriage is demeaned and comes to be perceived as just one more sexual arrangement among others.  The symbolic link between marriage, procreation, and family is broken, and there is a rapid and persistent decline in heterosexual marriages.  Families are begun by cohabiting couples, who break up significantly more often than married couples, leaving children in one-parent families.  The evidence has long been clear that children raised in such families are much more likely to engage in crime, use drugs, and form unstable relationships of their own.  These are pathologies that affect everyone in a community.

There have been serious challenges to the empirical research about Scandinavia.
  Nonetheless, for the sake of argument, assume the opponents are right.  Even so, they have not shown that the harms of same-sex marriage outweigh the benefits.  Their list of harms is of little import, for several reasons:


(1) First, many of their worries do not justify withholding marriage from same-sex couples.  Instead they merely justify less intrusive forms of regulation.  For example, if opponents are really worried that same-sex marriage will lead to baby-selling, then the right policy is to simply ban the selling of babies, not to withhold marriage rights as a means of preventing baby-selling.  More generally, a basic principle of liberalism is that the state may withhold opportunities only when there is no reasonable alternative.  Opponents fail to observe this principle.


A paradigm of this error is the commonly-heard argument that if same-sex couples are allowed to marry, then eventually they will be allowed to adopt.
  But same-sex couples are not as good at parenting as opposite-sex couples, the argument goes, so we should not allow same-sex marriage.
  The premise and logic of this argument are dubious.
  But in any case, if same-sex parenting is really the issue, then the right policy is to ban same-sex parenting, not same-sex marriage.


Similarly, if opponents are worried about the increased divorce rate, it is unclear why they do not simply advocate stricter divorce laws.  Likewise, if they are worried that there are not enough heterosexual marriages, then the least intrusive course of action is to offer incentives for heterosexual marriage.  These are steps any good liberal would take, because they intrude less on individual liberty than an outright ban on same-sex marriage.


(2) There is another reason why opponents have failed to show that the harms of same-sex marriage outweigh the benefits: many of their negative outcomes are of a sort that should not be counted at all when we are deciding whether to extend an opportunity.  


The details of this point vary depending on how we interpret the opponents’ claims.  For simplicity’s sake let us focus on their most common claim, that the legalization of same-sex marriage would damage the (allegedly) standard conception of heterosexual marriage.  


If opponents have in mind that same-sex marriage should be banned because it damages a traditional “way of life”, then this is illegitimate, because when weighing harms and benefits, the only harms that ought to be counted are setbacks to particular, concrete interests.  To discuss this point in sufficient detail is beyond the scope of this paper,
 but here is a quick example.  When a government decides to allow women to become soldiers, many groups that maintain strict gender roles might complain—legitimately—that this would destroy or damage some aspect of their existing way of life.  Moreover, they could complained—legitimately—that damaging a culture is, pro tanto, a bad thing.  But it is not the sort of bad thing that justifies withholding the opportunity for soldiering from women, and more importantly, it is not the sort of thing that could justify it.  When deciding whether the harms of extending an opportunity outweigh the benefits, one cannot appeal to free-floating harms to a way of life.  One has to appeal to the setbacks to concrete, assignable interests.


Opponents might have something else in mind: that same-sex marriage should be banned because, if legalized, it would change the general attitude toward marriage.  But if this is the idea, then it is a reversion to the discredited argument that legalization would spread false or immoral ideas.


Finally, opponents might focus on children: if same-sex marriage is legalized, then children’s parents will adopt attitudes that are less favorable to the children (e.g., about the permissibility of divorce or the need for parental sacrifice), and so the children will be harmed.  On this view, the problem is not that false ideas are spread, but that third parties (the children) are harmed by those false ideas.


This is perhaps the best way for opponents to make their point.  Similar points have been made elsewhere, e.g., during the debate about pornography.  Some people say that pornography causes some men to adopt vicious attitudes toward women.  It should not be banned because it spreads these attitudes, but because those attitudes eventually lead men to violate concrete, assignable interests of women.


Once again, a full discussion of this point is beyond the scope of this paper.  However, two quick replies can be made.  First, pornography and same-sex marriage are not analogous.  The pornographer changes the attitudes of men, who then violate some specific entitlement of the women.  However, even if same-sex marriage makes heterosexuals worse parents, it is unclear that the alleged form of “bad parenting” violates some specific entitlement of the children.  We do not generally think that children are entitled not to have their parents divorce or to have them divorce only under very narrow circumstances.  Second, and more importantly, most of us reject bans like the proposed bans on pornography.  We think that instead of banning pornography or same-sex marriage, the proper course is to ban the harm itself—i.e., the discrimination against women or the irresponsible parenting.  This instinct reveals itself in other examples as well.  For instance, the government offers the public the opportunity to broadcast on television.  Some individuals broadcast unhealthy ideas, such as the idea that happiness consists in the relentless pursuit of wealth and the consumption of consumer goods.  Presumably, this message affects parents, who spend more time at work than they should, and who devote resources to consumer goods that might be better put into (say) a child’s education fund.  And yet the government should not withhold the opportunity to broadcast merely because these messages cause indirect harm to children.  Likewise, we should not ban same-sex marriage on the grounds that it will “broadcast” bad messages to parents.
 
(3) Another weakness in the opponents’ case is that their list of purported harms is at best speculative, and if there is only some fixed chance that a harm will occur, then the harm’s disvalue should correspondingly be discounted.  This  is not a point about ethics, but about the standard method for making decisions in the face of uncertainty.  For example, if there is only a 10% chance that the legalization of same-sex marriage would result in a disvaluable result of magnitude X, then X must be discounted during decision-making.


In response, opponents might say that their grounds for opposing same-sex marriage are not speculative; instead they might claim to predict these things with a high degree of certainty.  This is not a fanciful issue.  Some opponents hedge their bets appropriately,
 but others display an incredible level of confidence in their predictions about the future.  On this particular point, this paper is not ecumenical.  It is assumed that any reasonable opponent would admit that the list of alleged effects is at least somewhat speculative.
  


(4) There is a fourth and final reason why opponents have not shown that the drawbacks of same-sex marriage outweigh the benefits.  Not only are the (alleged) drawbacks uncertain, but most are almost entirely speculative—that is, we have no real idea how likely they are to come about.  Consequently, opponents cannot appeal to these (possible) drawbacks in order to show that the harms of same-sex marriage outweigh the benefits.  


Again, this is a purely logical point.  There are clear, substantial, and likely benefits to same-sex marriage.  Opponents must therefore show that these benefits are outweighed by harms.  But if they can only show that in the barest sense “it is possible” that same-sex marriage will lead to social problems, then they cannot provide clear evidence that the drawbacks outweigh the benefits.


Someone might object to this argument by pointing out that social policies are often set in the face of uncertainty.  The government should prepare for hurricanes, despite the fact that they may or may not happen.  So why brush aside uncertain outcomes altogether?


The question rests on a mis-interpretation.  True, social policy must be set using rough probabilities.  But the objection is that opponents of same-sex marriage have provided no probabilities at all – either definitive, rough, or very rough.  As a consequence they cannot calculate the potential damage from same-sex marriage, and thus they cannot show that the drawbacks outweigh the benefits.


The point can be backed by a different example.  Suppose the government offered married couples the opportunity to buy into a government-funded medical plan for their children, and suppose the government had to decide whether to offer single mothers the same opportunity.  Along comes a government planner who says that we should not extend this opportunity, because (i) it may encourage single motherhood, and (ii) this drawback outweighs the obvious benefits.  We ask him to justify his claim by explaining how likely it is that the health insurance will encourage single motherhood, but in reply he can give us no probabilities whatsoever.  Would this be convincing?  On logical grounds, it simply cannot be.  No ‘weighing’ of benefits and drawbacks can be made.  

In sum, then there are four reasons why opponents can’t successfully argue that the harms of same-sex marriage outweigh the benefits: (1) many of the harms do not justify a ban, but merely other forms of regulation, (2) many of the harms should not be counted at all, (3) the remaining harms must at least be discounted in value, and (4) the purported harms are so speculative that they cannot be used to mount a meaningful argument at all.

Civil Unions

It has been argued that opportunities must be offered equally, unless there is some good reason to withhold them, and that opponents have failed to provide any good reasons.  Consequently, same-sex marriage should be allowed.


The argument will convince some people—on an intellectual level—that they ought to favor same-sex marriage.  And yet some people will still be uneasy.  They will want to know why we cannot just offer same-sex couples the opportunity for civil unions instead.  


A basic case was made above.  Equal treatment requires that people receive the very same opportunities, not equivalent but differently-categorized opportunities.  Recall the example of driver's licenses.  It would be wrong to give Caucasians driver’s licenses but "automobile operation permits” to minorities.  Similarly, it would be wrong to allow opposite-sex couples to marry but to only allow same-sex couples to form civil unions.


But this example does not settle things; instead there are complications.


First, someone might think that the analogy is inapt.  There is nothing morally wrong with being non-Caucasian.  But for the sake of argument, this paper assumes that homosexuality is immoral.  Perhaps that fact implies that it is acceptable to restrict gay people to civil unions.  In the same way, it might be permissible to issue a separate sort of incorporation license to neo-Nazis who wanted to sell Nazi paraphernalia.


The issue is not entirely clear.  Analogies probably will not settle it, so perhaps there are only two other possibilities.  First, we could appeal to higher level theory—a promising route, but one avoided in this paper.  Second, we could retract some of our generous assumptions.  Throughout the paper it was assumed that homosexuality is immoral and (implicitly) that this fact is known with certainty.  But many people with mixed feelings about same-sex marriage would admit that they are not entirely certain that homosexual conduct is immoral.  In light of that uncertainty, maybe Neo-Nazi incorporation is the wrong analogy.  Perhaps a better analogy would be someone who wants to incorporate in order to sell handguns or to start a health clinic that offers birth control to teenagers.  Many people have mixed feelings about one or both of these activities, but it is doubtful that they would support stigmatizing each behavior with a special form of incorporation license.


There is yet another tricky point about civil unions and marriage.  Some people might be convinced that gay people deserve all the same opportunities as heterosexual ones.  However, if they are religious, they might believe that marriage is a sacrament given by God specifically for heterosexual couples.  The government has gotten itself into the business of issuing this sacrament, and while that may have been a mistake, it would be wrong for the government to desecrate the sacrament by issuing marriages to same-sex couples.


It is not clear that civil marriage is a sacrament, because it is not clear that the government is issuing the very thing that God gave as a sacrament.
  However, if civil marriage is a sacrament, then examples prove how difficult this bind is.  Suppose the government owned the land that housed a tribal burial ground.  The government has been allowing everyone access to the burial ground, but suppose the tribe protests that according to its religion it is heresy for anyone outside the tribe to visit the burial ground.  Is it clear that the government should offer everyone the opportunity to access the burial ground?

This is a difficult question.  However, we need not answer the parallel question about same-sex marriage, because there is a way out of the bind: remove the government from the (sacramental) marriage business altogether.  Civil marriage can be replaced by a single entity: union.  Marriage can then be left to the religious organizations. 
Conclusions

This paper has presented a populist argument for same-sex marriage.  The argument moves beyond classical liberalism and establishes liberal principles about government-created opportunities, and it does so without appealing to any controversial principles about the need for absolute neutrality, as others have done.  For these reasons it is an argument that should appeal to large numbers of people, because it rests on liberal principles that are widely embraced, and it works even if we grant some of their strongest claims made by opponents of same-sex marriage.  

In closing, it should be reiterated that, in one way, the argument is disingenuous.  It was granted that homosexuality is immoral, that same-sex marriage would spread immoral ideas, and that same-sex marriage could put society at risk in all sorts of ways.  But none of this is true.  The real argument for same-sex marriage is that there is not one single thing wrong with homosexuality, and so gay people should never be treated differently from anyone else.  It is a tragedy that such arguments are not persuasive yet.  The good news is that there will come a day when these arguments, like the arguments for minority and women’s rights, will seem utterly obvious.
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� Buchanan’s “Same-Sex Marriage: The Linchpin Issue,” p. 568; and see remarks by Rep. Henry Hyde, as quoted in Eskridge and Spedale’s Gay Marriage: For Better or For Worse, pp. 28/9.


� Dent, “The Defense of Traditional Marriage,” p. 614.


� Dent, “The Defense of Traditional Marriage,” pp. 628, 636, and 599.  Cf. Witte’s “The Tradition of Traditional Marriage,” esp p. 58.


� Bork, “The Necessary Amendment,” p. 19.  There are many papers by Kurtz.  One is “The End of Marriage in Scandinavia.”


	For other “defense of marriage” arguments, see Buchanan’s “Same-Sex Marriage: The Linchpin Issue,” esp. p. 567ff.; Collett’s “Should Marriage Be Privileged?  The State’s Interest in Childbearing Unions,” p. 158ff.; Dent, “The Defense of Traditional Marriage,” p. 603; Gallagher’s “Normal Marriage,” esp. p. 21; the House Judiciary Committee’s House Judiciary Committee Report for the Defense of Marriage Act of 1996, p. 2916ff.    Cf. Reid’s “Assessing and Responding to Same-Sex ‘Marriage’ in Light of Natural Law”, p. 537.


� See Eskridge and Spedale’s Gay Marriage: For Better or For Worse?, and all the research cited therein.


� See, e.g., Gallagher’s “Normal Marriage,” esp. p. 21.


� Cf. Wardle’s “Multiply and Replenish,” p. 780.


� The premise is dubious because there is very little data on the outcomes of same-sex parenting.  The logic is dubious because the argument rests on the assumption that a group can be denied an opportunity to parent if they are less fit than some other group.  That seems false.  Consider adoption, a practice licensed by the state.  It is possible that being adopted by poor parents is far less beneficial than being adopted by rich ones—the children of the poor are less healthy, less educated, and so on.  If so, then the net benefit of allowing rich parents to adopt is greater than the net benefit of allowing poor parents to adopt.  Still, we allow poor parents to adopt.  


� Although see Buchanan’s “Same-Sex Marriage: The Linchpin Issue,” p. 568, for a claim that the two are impossible to separate.


� A summary of the issue is found in Feinberg’s Harmless Wrongdoing, esp. chs. 28 and 29.  Cf. Wellington’s “Why Liberals Should Support Same Sex Marriage,” esp. p. 16ff.


� See, e.g., MacKinnon’s discussion of pornography in Feminism Unmodified.  MacKinnon does not advocate a ban, but rather certain forms of regulation.


� See, e.g., Buchanan’s “Same-Sex Marriage: The Linchpin Issue,” p. 568, and Wilson’s “Against Homosexual Marriage”.


� There are two reasons.  One is empirical.  We have data on countries that allow same-sex unions and/or are more tolerant of gay people.  In those countries, the predicted disasters simply haven’t happened.  Another reason is theoretical.  Any reasonable person can recognize that predictions about large-scale developments in society have often been wrong in the past, and that we have no way to be more certain about the predictions regarding same-sex marriage.


� To be clear: it is not asserted that, for whatever reason, the “burden” is on those who wish to deny an opportunity to others.  Burden-shifting is a silly game altogether, and in any case, defenders of same-sex marriage can accept that the burden is on them—that, as Lynn Wardle said, “…the burden should rest on those who argue for a substantial change in the arrangement of a fundamental social institution to show justification for the proposed change.”  (“Multiply and Replenish,” p. 773.)  The contention here is that defenders of same-sex marriage have met their burden by defining clear, substantial, and likely benefits to same-sex marriage.  


� Three reasons: (1) the metaphysics of when one practice is identical to another are simply unclear, especially when the practices are sacraments, (2) marriage exists cross-culturally, and the government may have been issuing licenses for the wider practice of marriage, not the specifically Judeo-Christian religious sacrament, and (3) it is unclear that the government can be offering (and thus desecrating) the religious sacrament when it requires none of the accompanying religious rites.
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