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Abstract

A defendant’s absence need not be a bar to continuation of his trial for fraud.  The writer was present in court when it was learnt that the defendant Mr Steen, has absconded to the Philippines on a second passport, which passport he had not declared to the Serious Fraud Office.  The Serious Fraud Office prosecution case, R v. Steen and others [2003]
 continued in Steen’s absence and he was found to have travelled to the Philippines on a false passport and was returned to London, accompanied by UK Police Officers, in time to hear the verdict in the trial against himself and his two former colleagues.

Introduction

R v. Steen and others [2003] (unreported) concerned “advanced fee fraud.” The defendants were charged in January 2000 and the case went to trial from January to June 2003. The prosecution alleged that, over a period of three and a half years, prospective borrowers were induced to pay ‘up-front fees’ in order to gain access to loans. Over that time period, the second and third defendants, Mr. Alexander and Mr. Andrews, received £1.5 million in administration fees and Mr. Steen, the first defendant, had received a total of £2.5 million in due diligence 
 fees from several hundred applicants.  Steen, Alexander and Andrews were arrested, charged, tried and convicted  of conspiracy to defraud 
 and Steen, Andrews and Alexander were sentenced to six, five and two years’ imprisonment, respectively. This paper hinges on serious fraud termed ‘advanced fee fraud’ and on the UK Extradition Treaties by which an individual is formally surrendered by one country to another, if that individual is accused or convicted of a serious criminal offence committed outside the territory of the extracting state and within the jurisdiction of the requesting state, because it highlights that extradition is distinct
Steen’s unlawful breach of his bail conditions
This author was present at this Serious Fraud Office prosecution at Southward Crown Court in London in the year 2003. In late May 2003, during the course of the trial but after the evidence against him had been heard, Steen absconded and travelled to the Philippines on a second passport. A warrant was issued for his arrest. He was absent for most of the remainder of the hearing but was found to have absconded to the Philippine on a false passport, and UK officials travelled to the Philippines and successfully returned him to the UK and to the court in London for the verdict.

Continuation of Steen’s trial in his absence

In deciding to continue with the trial in Steen’s absence, the judge referred to caselaw R v. Anthony William Jones.
 

In Jones, the court ruled that a defendant had, in general, a right but not a duty, to be present at his trial, and a right to be represented. The defendant himself, it held, could waive those rights, separately or together, wholly or in part. They might be waived completely, if, knowing, or having the means to find out when and where his or her trial was to take place; he or she deliberately and voluntarily absented himself or herself and/or withdrew instructions from those who represented him or her. In these circumstances, the trial judge would have discretion over whether the trial should continue in the defendant’s absence, but this is exercised with great care and rarely used.

In Steen’s case of leaving the country on a false passport, his destination being the Philippines, the trial judge had regard to these facts:

(i) all the evidence against Mr. Steen had already been presented at trial;

(ii)  the defendant, Steen,  had given his evidence at trial; and

(iii)  Steen was and continued to be legally represented.

 The risks were that the jury might wrongly infer guilt automatically from the defendant’s absence, and that the prospect of a fair trial for the two other defendants, Mr. Andrews and Mr. Alexander could be jeopardised.

The UK has no extradition arrangement with the Philippines
There is no extradition agreement between the United Kingdom and the Philippines.  Extradition is one of the items covered in mutual assistance matters between countries. In 1990 the United Nations announced a Model Treaty on Mutual Assistance in Criminal Matters to be used as a guideline for Treaties between its Member States from which the United Kingdom has devised a growing set of arrangements for full mutual assistance in criminal matters with Australia, the United States of America and its Caribbean dependencies of Cayman Islands, Anguilla, the British Virgin Islands and Montserrat. 

Limited Assistance Agreements

The UK enjoys limited assistance agreements with:

Argentina,

Bahamas, 

Bahrain, 

Barbados,

Chile, 

Columbia, 

Ecuador, 

Guyana, 

Hong Kong, 

India, 

Ireland, 

Italy, 

Malaysia, 

Mexico, 

Netherlands, 

Nigeria, 

Panama, 

Paraguay, 

Saudi Arabia, 

Spain, 

Sweden, 

Switzerland, 

Thailand, 

Ukraine, and 

Uruguay. 

However, the UK does not have any such agreement with the Philippines. 
United Kingdom’s breach of extradition rules is illegal

Steen’s case, it may be argued, resembles R v. Horseferry Road Magistrates Court, ex parte Bennett. 
 In this case, the suspect was a New Zealand national who had committed theft and fraud offences in the UK but was since living in South Africa. The Crown Prosecution Service (CPS) decided to wait until the South African government deported Bennett back to New Zealand and then proceed to arrest Bennett en route and return him to the UK to stand trial.

Fair trial issues and Abuse of Power

 The Bennett case reached the House of Lords on the question of whether the complicated, unorthodox and probably illegal method of extradition used in this 1994 criminal case should affect the outcome of Bennett’s trial. Their lordships ruled that the judgment had not been affected, but, that the means of extradition was a serious abuse of power and should not go unchecked. 

Lord Griffith stated that the courts should halt the trial of any defendant whose presence within the jurisdiction had been improperly obtained. He said:

“Extradition procedures are designed not only to ensure that criminals are returned from one country to another but also to protect the rights of those who are accused of crimes by the requesting country. 

Thus sufficient evidence has to be produced to show a “ prima facie” case against the accused and the rule of speciality protects the accused from being tried for any crime other than that for which he was extradited. If a practice developed in which the police or prosecuting authorities of this country ignored extradition procedures and secured the return of an accused by mere request to police colleagues in another country they would be flouting the extradition procedures and depriving the accused of the safeguards built into the extradition process for his benefit. The courts of course have no direct power to apply direct discipline to the police or prosecuting authorities, but they can refuse to allow them to take advantage of ‘abuse of power’ by regarding their behaviour as an ‘abuse of process’ and thus preventing a prosecution.”

So the judge is saying in the 1994 caselaw decision that a case must be supported by sufficient evidence for it to be taken as proved, should there be no adequate evidence to the contrary. A prosecution case must be strong enough to require the defendant to answer it.

Bennett could not be extradited using the Extradition Act 1989 because he had not yet been charged with any offence in the UK at the time that he was abroad nor was he convicted of an extraditable crime.

 Part 1; section 1(a) of the Extradition Act 1989 states that extradition provisions of this Act are available only when a person in the UK is:

 “(a) accused in that state of the commission of an extradition crime or    

  (b) is alleged to be unlawfully at large after conviction of an extradition crime by a court in that state” 

Nevertheless, extradition relies upon the existence of a complex network of Treaties and reciprocal agreements between States, creating potential for gaps and hard cases within its rules. 

Series of Rules

In order for a suspect to be extradited a series of rules must be followed:

*There must be an identified person whose surrender is sought.

*The offence of which the accused is suspected must be within the   terms of an existing Treaty or reciprocal agreement between the two States in question.

*Some offences or types of offences are routinely excluded from the category of extraditable crimes are:

*political offences;

*religious offences; and

*terrorist offences.

These offences used to be excluded from the category, but since the Terrorism Act 2003, they are no longer treated as exclusion to the rule.

The act or activity of which the suspect is accused should be a criminal offence in both the relevant jurisdictions, regardless of whether different labels are used.
Steen was brought back to the United Kingdom
Steen had entered the Philippines on an unlawfully retained passport 
 and the local authorities in the Philippines co-operated with the UK’s request by deporting Steen back to the United Kingdom in time to hear the trial court’s verdict.

The use of an unlawfully retained passport is a crime of “entering a country on false documents” and therefore the Philippines’ Police arrested Steen and deported him, after which orders, Steen, accompanied by UK police officers, was returned to the UK to face his verdict in the advanced fee fraud he had perpetrated.   

Note that Steen was not extradited because there is no extradition agreement between the UK and the Philippines. 

It is to be noted that the 1948 European Convention on Human Rights (ECHR) does not prevent States from cooperating to obtain the deportation of fugitive offenders, provided that the cooperative procedures do not infringe any specific rights protected by the ECHR. If there is a legal basis for an arrest and deportation this does not contradict Article 5 ECHR.
 

Extradition request on suspicion of terrorism

In Ocalan v Turkey 
 the applicant was arrested by Turkish police on suspicion of terrorism, a warrant having been issued by the Turkish authorities and a red notice having been circulated by Interpol. 

The ECHR pointed out that the 1948 Human Rights Convention does not prevent the cooperation between States, within the framework of Extradition Treaties or in matters of deportation for the purpose of bringing fugitive offenders to justice, provided that it does not interfere with any specific rights recognised in the Convention. 

Fair balance sought in extradition requests

 The Court said that, inherent in the whole of the ECHR Convention, is a search for fair balance between demands of the “general interest of the community” and the requirements of the “protection of the individual’s fundamental rights” and that, as movement about the world becomes easier and crime takes a larger international dimension, increasingly, it is in the interest of all Nations that suspected offenders who flee abroad should be brought to justice, but that, conversely, the establishment of “safe havens for fugitives” would not result in danger for the State which is obliged to harbour the protected person ,but that this also tends to undermine the foundations of extradition.  
No set procedural provisions in 
ECJ Application 46221/99, judgement given in March 2003, [1994] 1 AC 42 [1994] 1 AC 42 [1994] 1 AC 42 [1994] 1 AC 42 [1994] 1 AC 42 [1994] 1 AC 42 [1994] 1 AC 42 [1994] 1 AC 42     

The Court also noted that the Convention contains no provisions concerning circumstances in which extradition may be granted, or the procedure to be followed before extradition may be granted. The difference between Ocalan’s extradition
 and Steen’s is that Steen was alleged to have conspired to defraud but that Ocalan was charged with terrorism- a different and more serious offence.  Steen was not a threat to life as Ocalan was, it can be argued.

The right to be present, to test and to adduce evidence

Article 6 ECHR, the right to a fair trial in criminal proceedings, includes the right to be present, to test evidence and to adduce evidence. This right was not violated because Steen had heard all the evidence, had given evidence and had been cross-examined. His barrister had cross-examined the 21 witnesses in the case. He had chosen to be absent at this stage and his legal representative was protecting his interests.  Eventually, the defendant Steen was returned to the United Kingdom in time to hear his conviction in court.

The verdict was a guilty verdict for Steen and the other two defendants.  Steen therefore was present in court when he was found ‘guilty’ of conspiracy to defraud. He was not found guilty in his absence or because he breached his bail conditions, nor was defendant Steen sentenced in his absence.

Conclusion

Since the Steen caselaw is unreported
, one is left to conclude the reasons for his conviction are that he was guilty of conspiracy to defraud. He cannot appeal his conviction on grounds of unlawful extradition following Bennett. 

One clear distinction is that Bennett had left the UK lawfully; and that Bennett’s criminal proceedings started after his departure, whereas Steen went in breach of his bail conditions and on an illegally held passport, planned ahead of is arrest, with deception in mind. Were this fraud case tried today, Steen and others would have faced many years in jail, because when the Fraud Act 2006 gained Royal Assent, there was no intention to eliminate the offence of conspiracy to defraud because it is 
said to represent “an effective means of dealing with multiple defendants engaged in a fraudulent course of conduct, as long as it is shown that the defendant acted dishonestly”.

Since the case of R v. Steen and others [2003] there is the later conspiracy case of R v. Hussain

 [2005] EWCA Crim 1866. This 2005 case was related to the “widespread abuse of the UK postal voting system in which case, the defendant, Hussain, was an official Labour Party candidate; had collected uncompleted postal vote from households and he had completed them in his own favour. This case resulted in a sentence for conspiracy to defraud and an analogy can be drawn with offences involving interference with the proper administration of justice, a fraud that affects the democracy of our country and in court the Lord Chief Justice, Lord Woolf of Barnes; Mr. Justice Richards and Mr. Justice Henriques stated in their appeal decision (at para 3):

 “If in a democratic society the electoral system is contaminated by corruption or fraud, it will be rendered worthless.”
 At para 17, the justices stated that “Ironically… it may not have been necessary for the applicant to do what he did because he would have been elected anyway. However he was not prepared to take the risk that he would not be elected. As a result that criminal conduct was committed”.

We can say that in a similar fashion, Steen committed the crime of hiding a passport from police to use for absconding from the United Kingdom in case he was sentenced to prison and in so doing those criminal actions, he lost his chance to legitimately appeal his sentence.
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�  (unreported) Case Number T 20010272 at Southwark Crown Court, London, UK.


� Due Diligence in Legal professional work is the legal obligation of states to exercise all reasonable efforts to protect aliens and their property in the host state. Such aliens must have been permitted entry into the host state. If the state in default is held responsible and liable to make compensation for injury to the alien or to the alien’s estate.


� Conspiracy to defraud is triable on indictment and this offence involves “an agreement by two or more [persons] by dishonesty to deprive a person of something which is his or to which he is or would or might be entitled [or] an agreement by two or more by dishonesty to injure some proprietary right [of the victim]. See Scott v. Metropolitan Police Commissioner [1975] AC 819. Connor, P. (2022) Blackstone’s Police Manual 2023, Volume 1, Crime, Oxford: OUP –pg. 20.


� Note that the UK Extradition Act 1989 was repealed since January 1, 2004 (Extradition 


Act 2003 (Commencement and Savings) Order 2003 (S.I. 2003 No. 3103), Extradition Act 2003 


(Commencement and Savings) (Amendment) Order 2003 (S.I. 2003 No. 3258), and Extradition Act 2003 (Commencement and Savings) (Amendment No. 2) Order 2003 (S.I. 2003 No. 3312)) by the Extradition Act 2003, ss.218 and 220, and Schedule 4. The provisions of the 2003 Act that govern the prosecution of persons extradited to the United Kingdom are set out in the 2003 Extradition Act.


� House of Lords [2002] 2 WLR 524.


�  [1994] 1 AC 42.


� One can surmise that he planned for such an eventuality of being caught in this fraud; might have 


obtained a new passport by stating that his passport was lost and having received a second/new 


Passport hid it from the police who searched his premises, leaving the old passport to be conveniently found, thus enabling his escape from the United Kingdom to the Philippines. It should be a lesson to police to always check the passport number with the Home Office in case they were not in possession of the one purported to have been lost. The Airports should have knowledge of all lost passports together with the lost passport reference number and the passport number of the new issued passport to replace the alleged stolen passport.


� Article 5 of the 1948 ECHR states:-


 “1. Everyone has the right to liberty and security of person. No-one shall be deprived of her/his liberty save in the following cases and in accordance with a proceeds prescribed by law:


(a)The lawful detention of a person after conviction by a competent court


(b) The lawful arrest or detention of a person effected for the purpose of bringing him or her before the competent legal authority on reasonable suspicion of having committed an offence or fleeing after having done so;


(c) The detention of a minor by lawful order for the purpose of bringing him or her before the competent legal authority on reasonable suspicion of having committed an offence or fleeing after having done so;


(d) The detention of a minor by lawful order for the purpose of educational supervision or her lawful detention for the purpose of bringing him or her before the competent legal authority.


(e) The lawful detention of persons for the prevention of the spreading of infectious diseases; of persons of unsound mind; alcoholics or drug addicts or vagrants.


(f) The lawful arrest or detention of a person to prevent his or her effecting an unauthorised entry into the county or of a person against whom action is being taken with a view to deportation or extradition.


2. Everyone who is arrested shall be informed promptly, in a language, which she understands, of the reasons for her arrest and of any charge against her.


….”








� ECJ Application 46221/99, judgement given in March 2003.


� Ocalan v. Turkey, ECJ Application 46221/99, judgement in March 2003.


� This author personally attended this serious fraud case and observed the defendants for several days.


� Blackstone’s Police Manual 2023, Volume 1, Crime, at pgs.20-21.








