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What’s Wrong with Racial Profiling?
Another Look at the Problem

ANNABELLE LEVER

According to Mathias Risse and Richard Zeckhauser,
racial profiling can be justified in a society, such as the
contemporary United States, where the legacy of slavery
and segregation is found in lesser but, nonetheless, trou-
bling forms of racial inequality.' Racial profiling, Risse
and Zeckhauser recognize, is often marked by police
abuse and the harassment of racial minorities and by the
disproportionate use of race in profiling. These, on their
view, are unjustified. But, they contend, this does not
mean that all forms of racial profiling are unjustified;
nor, they claim, need one be indifferent to the harms of
racism in order to justify racial profiling. In fact, one of
the aims of their paper is to show that racial profiling,
suitably understood, “is consistent with support for far-
reaching measures to decrease racial inequities and in-
equality.”? Hence, one of their most striking claims, in an
original and provocative paper, is that one can endorse
racial profiling without being in any way indifferent to
the disadvantaged status of racial minorities.

In an initial response to these claims, I argued that
Risse and Zeckhauser tend to underestimate the harms

of racial profiling.® I suggested two main reasons why
they did so. The first is that they tend to identify the
more serious harms associated with profiling with back-
ground racism, and therefore to believe that these are
not properly attributable to profiling itself. The second
reason is that they ignore the ways in which background
racism makes even relatively minor harms harder to bear
and to justify than would otherwise be the case. Hence,
I concluded, racial profiling cannot be a normal part of
police practice in a society still struggling with racism,
although under very special conditions and with special
regulation and compensation in place, it might be justi-
fied as an extraordinary police measure.

I want to stand by those claims. However, Risse’s
response to my arguments persuades me that I misin-
terpreted his earlier position in one significant respect.*
So I will start by explaining what interpretive mistake I
believe that | made. I will then argue that despite Risse’s
patient and careful response to my arguments, my initial
concerns with his justification of profiling remain valid.

Some Terminology

Before getting under way, however, it might be helpful
to recapitulate some terminology. The first is about racial
profiling. I am happy to accept Risse and Zeckhauser’s
definition of it as “any police-initiated action that relies
on the race, ethnicity, or national origin and not merely
on the behavior of an individual.”* As they say, there are
several different forms of profiling, so described. The
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two main ones are what I will call post-crime profiling
and prospective or preventive profiling. It is the latter that
is the most controversial, and that is the focus of both
our papers. Whereas post-crime profiling departs from
a witness’s description, however vague, of a suspect
who has actually committed a crime, preventive profil-
ing creates a profile based on statistical evidence of who
is likely to commit a crime, and then uses this to initi-
ate police stops and searches. Its aims, therefore, are to
prevent crime—if possible by catching criminals before
they are actually able to carry out their nefarious plans.

This form of profiling is controversial because we
generally suppose that the police are entitled to stop
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and search only people whose behavior supports the
belief that they have committed, or are about to com-
mit, a crime. The preemptive aspects of profiling seem
to threaten that principle, and thus to justify what, in
American constitutional jargon, would be called “a war-
rantless search.”® In addition to these general worries
about prospective profiling, however, there are worries
specific to racial profiling. Those worries, quite simply,
are that profiling based on racial characteristics (as pop-
ularly understood),” exacerbates racism in society, and
is likely to lead to the abuse and harassment of racial
minorities.

Risse and Zeckhauser note that there would be no con-
troversy over racial profiling were it not a useful way to
combat crime. Statistics suggest that black people com-
mit a disproportionate number of crimes in our societies.”
So, although there are reasons for supposing that racial
profiling is unjustified—given general problems with
profiling, and those specific to racial profiling itself—it is
not clear that it is always unjustified, because it might re-
duce serious threats to people’s lives, liberties, and prop-
erty. At all events, as Risse and Zeckhauser note, though
these assumptions are controversial, it is only if there are

significant race-based disparities in crime, and if there is
some reason to think racial profiling an effective way to
tackle these, that there is any reason to consider whether
or not such profiling is justified.’

The second piece of terminology is the definition of
an expressive harm. According to Risse and Zeckhauser,
the harms of racial profiling are largely expressive. We
can call this the Expressive Harm Thesis. Applied to
racial profiling, the Expressive Harm Thesis holds that
the bulk of the harms of racial profiling are not due to
profiling per se, but to the context in which that pro-
filing occurs: namely, a context in which racism and its
legacy continue to disadvantage black people relative to
white."” The harms of racial profiling, then, are largely
attributable to background racism/racial inequality, ac-
cording to the Expressive Harm Thesis, and not to racial
profiling itself. The Expressive Harm Thesis is a causal
thesis, which claims that the harms of profiling are gen-
erally caused by factors other than racial profiling. Its
implication is that the harms peculiar to racial profiling
are smaller than one might have supposed and, conse-
quently, that it may be easier to justify racial profiling
than one might have expected."

My Mistake

Now, my mistake was to suppose that the purpose of
the Expressive Harm Thesis was not simply to help us
to identify the harms specific to racial profiling—as we
obviously have to do if we are to consider whether or
not they are justified—but was also supposed to dis-
tance racial profiling from racism. In separating out the
harms of profiling into those attributable to profiling it-
self, and those attributable to background racism, I had
thought that Risse and Zeckhauser were implying, and
meant to imply, that racial profiling was not itself racist.
Consequently, I assumed that it would be an objection
to their arguments if one could show that racial profil-
ing was, quite plausibly, an example of racist ideas and
habits. So, I set out to show why one might think that
racial profiling was a form of racism, and how looking
at it this way helped to explain why—as I also argued—
such profiling was as likely to exacerbate, as to reflect, any
background racism in society."

As Risse says, I was wrong to suppose that their jus-
tification of profiling depended on drawing a sharp line
between racial profiling on the one hand, and racism on
the other.”® Indeed, as Risse notes, I had unfortunately

overlooked the significance of a passage in which they
had tried to make precisely this point.* Thus, according
to Risse and Zeckhauser, even if racial profiling is itself
a form of racism, indeed, even if it “partly, and perhaps
even largely, constitutes the racist reality of the United
States,”” it is possible that its harms are expressive—
that is, due to forms of background racism unrelated to
racial profiling itself."

This, presumably, is how Risse and Zeckhauser want
us to think about any problems of police abuse, on the
one hand, or the disproportionate use of race in polic-
ing, on the other—although they never explicitly say
that we should think of these as examples of expres-
sive harm.'” Both may well reflect background racism in
society, rather than just the idiosyncratic proclivities of
certain policemen. But even if there is a systemic quality
to police abuse and to the use of race, Risse and Zeck-
hauser imply, it does not follow that racial profiling is
unjustified, even though it will then be likely that police
abuse and the misuse of race in policing will infect ra-
cial profiling. These systematic harms, if they were to
occur, would be the result of background racism, and
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not harms specific to profiling. One can, therefore, sup-
port racial profiling while deploring police abuse and
supporting training, supervision, and punishment in
order to combat the latter. My mistake, then, was to sup-
pose that Risse and Zeckhauser’s justification of pro-
filing turned on the assumption that racial profiling is
not, itself, an expression of racist habits of thought and
police practice. It does not: because how far one divides
up the different harms of profiling into expressive and
profiling-specific categories is not resolved by deciding
whether or not profiling itself is a form of racism.

Now, at the risk of compounding my error, I would
like to say that this mistake was, in some ways, a natu-
ral one. That is, it is an easy mistake to make once you
bear in mind Risse and Zeckhauser’s ambition to justify
racial profiling while showing due concern about racial
inequalities and injustice. It is an important aspect of
their argument that their justification of racial profiling
is consistent with support for affirmative action and sig-
nificant efforts to alleviate racial injustice. But if racial
profiling is itself an example of racism, let alone a sig-
nificant form of racism in a society, it is hard to see how
this can be so. The Expressive Harm Thesis, if true, as
they claim, means that most of the harms of racial profil-
ing are attributable to background racism rather than to
profiling itself. But why should that matter if one cares
about racial justice? Indeed, why should the truth of the
Expressive Harm Thesis, if it is true, outweigh the fact
that racial profiling is a form of racism?

I remain skeptical about our ability to
reconcile racial justice with the
justification of a practice that might,
itself, be an example—and even
an exemplar—of racism.

As the U.S. Supreme Court says, repeatedly, the pro-
tection of basic rights and liberties places significant
constraints on the ways in which we can promote se-
curity, and other legitimate government objectives.' It
means, they emphasize, that we cannot always make
use of the most efficient way to catch and punish crime.
So, it seems fair to ask, if in other contexts racial equality
prevents us choosing the most efficient way to prevent
crime, why does it not prevent us choosing racial profil-

ing over other forms of policing, even if racial profiling
is more efficient than the alternatives?

Risse has a response to that question which I will
consider in a moment. The point, for now, is simply to
highlight the incongruity of supposing both that racial
profiling is a form of racism and that it is, nonetheless,
justified—at least if one cares about racial equality. This
incongruity, obviously, explains part of the appeal or
challenge of Risse’s ideas, and of the original paper by
Risse and Zeckhauser. But it also explains, I think, why
the mistake I made was a natural one: because justifying
a practice that one considers an example of racism is a
strange way to promote racial justice.

Twoideas are essential to Risse and Zeckhauser’s argu-
ments for profiling, and figure in Risse’s response to my
criticisms. The first is that profiling by race may, in some
circumstances, serve a genuinely important purpose bet-
ter than the alternatives: namely, the reduction of seri-
ous crime.”” Moreover, because most crime is intra-racial,
rather than inter-racial, black people can be expected to
benefit significantly from racial profiling, although white
people, too, will probably benefit, but without directly
bearing any of the costs of profiling. Secondly, it is pos-
sible, as the Expressive Harm Thesis claims, that the
harms of profiling are largely attributable to factors other
than profiling itself. So, even if racial profiling is a form
of racism, even if it is a significant form of racism, sen-
sitivity to the victims of crime, and not just to the victims
of profiling, tells against dismissing racial profiling out of
hand as racist and therefore unjustified. As Risse puts it:
“Our argument that profiling might be justified requires
that other people would have a complaint if we did not
strive strongly to reduce crime.”?

I have some sympathy for this response, because I do
not want to close the door on the idea that there might
be racially beneficial consequences to profiling. Still,
I remain skeptical about our ability to reconcile racial
justice with the justification of a practice that might, it-
self, be an example—and even an exemplar—of racism.
In that sense, I am not persuaded that the Expressive
Harm Thesis can reconcile support for racial profiling
with support for affirmative action if racial profiling is,
indeed, an example of racism. I do not ignore the fact
(or what seems to be a fact) that black people are dispro-
portionately likely to be victims of violent crime. On the
contrary, if one is seriously concerned about this fact,
one would want police efforts to focus on black people
as potential victims, rather than potential perpetrators of
crime—or so it seems to me. *!

In short, though racial profiling, as usually practiced,
may benefit black people by decreasing black-on-black
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crime, this is not (usually) its purpose, and this beneficial
effect may be incidental to goals that are, rather, likely
to make the residents of white neighborhoods feel se-
cure than to decrease the battles over drugs and turf that
plague their black counterparts. So, racial profiling is un-
likely to be an efficient use of police resources if one wants
to reduce crime for those people who are most likely to

be its victims: namely, black people living in inner-city
neighborhoods. #? In any case, whether or not one sup-
poses that police efforts should be concentrated in this
way—and that, obviously, is not self-evident—it remains
unclear that racial sensitivity and racial profiling can be
reconciled if, as Risse and Zeckhauser allow, the latter can
itself exemplify racial prejudice, suspicion, and injustice.

The Expressive Harm Thesis

It is now time to look at the Expressive Harm Thesis
directly. In my original article, I argued that Risse and
Zeckhauser tended to focus on the ways that racial pro-
filing might reflect social injustice at the expense of the
ways in which it might contribute to that injustice. I want
briefly to recapitulate those points which, I believe, re-
main valid, although their original expression may have
been misleading.

If racism has a systemic quality, rather than being a se-
ries of somewhat random acts, encounters, and events,
we should expect the harms of racial profiling to reflect
the legacies of racism in society at large, as Risse and
Zeckhauser suggest. But the reverse is also true: that we
should expect racial profiling to exacerbate racism in so-
ciety at large, even in apparently unrelated areas such as
housing, transport, employment, and entertainment.

This seems to be the case. Racial profiling encourages
us to see black people as perpetrators, rather than as vic-
tims of crime; and it encourages us to believe that “the
face of crime” is black® although, for obvious reasons,
white people are the majority of criminals in a society
that is overwhelmingly white. It is likely that racial pro-
filing discourages black people from living, traveling and
working in white neighborhoods, especially at night, and
so compounds residential and occupational segregation.
It is likely that it discourages black people from joining
the police, and so perpetuates a damaging public percep-
tion of the police as hostile to black people. It is likely
that racial profiling obscures the fact that most violence
is intra-racial, rather than inter-racial and committed by
a minority of people, whatever their color. Indeed, Steve
Holbert and Lisa Rose claim that only 2% of black people
are arrested for committing any crime in a given year.*

This figure seems to be in line with other findings.
For example, in their studies of violence in 180 Chicago
neighborhoods from 1995-2002, Sampson et al. found that
“although 3431 violent offenses were reported, personal
violence is still relatively rare overall, with the preva-

lence of robbery (0.3%), purse snatching (0.3%), arson
(0.4%), attacking with a weapon (2.3%), and gang fight-
ing (3.9%) all less than 5% averaged across the 3 waves
of data collection. Even the most common item, hitting
someone (18.7%) is reported by fewer than 20% of sub-
jects. Carrying a hidden weapon (7.6%) and throwing
objects at another person (8.2%) are in the middle. These
prevalence estimates comport with national norms.”*
In short, while there is undoubtedly a serious racial im-
balance in violence—and crime more generally—it is
important to remember that its perpetrators are a small
minority of their respective racial and ethnic groups.
Moreover, it seems likely that racial profiling fosters
white complacency about the causes of crime—as it en-
courages white people to suppose that it is not their prob-
lem and has nothing to do with the choices they make,
personally or politically. Yet much violent crime in Amer-
ica is connected to the battle to supply and control the
market for cocaine—a predominantly white, upper-class
drug—and with struggles over the control of prostitution
and of gambling. Furthermore, as Sampson and Wilson
show, public policy has an important role to play in ex-
plaining the extraordinary explosion of crime amongst
young black men in the 1980s. Thus, lax enforcement of
city housing codes, and the withdrawal of municipal ser-
vices for public health and fire safety, exacerbated inner-
city decay, despair, and abandonment—or the structural
determinants of crime.”® So, there are good reasons to
suspect that the choice of racial profiling, to prevent and
control crime contributes to racism quite as much as it re-
flects it: by diverting attention from the structural, rather
than the individual, causes of crime and from the differ-
ences these make to the crime rates of all groups, not just
to the rates of black violence within the United States.”
The plausibility of the Expressive Harm Thesis, ac-
cording to Risse, rests on two things. First, that police
abuse and the disproportionate use of race in policing
would likely exist whether or not racial profiling was
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legal, and so cannot be attributed to profiling per se.”
By contrast, you could get rid of racial profiling tomor-
row, but most forms of racism would still remain to be
tackled. The second claim on behalf of the Expressive
Harm Thesis, is that white people are unlikely to object
to being profiled, and this shows that it is not profiling
per se, but racism, that accounts for most of the harms
attributed to racial profiling.”’

It is undoubtedly true that both police abuse and ra-
cial injustice more generally would not vanish just be-
cause racial profiling was unequivocally judged to be il-
legal. Indeed, it is likely that racial profiling would con-
tinue tacitly and illegally. However, it does not follow
from this that the harms of profiling are predominantly
due to background racism. For instance, it seems just as
likely that racial profiling exacerbates problems of po-
lice abuse, rather than merely reflecting whatever prob-
lems there already are with the police. Racial profiling
conveys a message that black people are so dangerous
that the police are justified in stopping and searching
them at their own discretion. However, we generally be-
lieve that police discretion in these matters needs to be
carefully circumscribed to protect the lives, liberties and
rights of citizens, however much we admire or trust our po-
lice* So, it would not surprise me if profiling itself exac-
erbates existing problems with police abuse and racism,
and creates the circumstances in which mutual misun-
derstanding, unanticipated reactions, and nervousness
on both sides lead to tragedy.*!

It would not surprise me if profiling itself
exacerbates existing problems with
police abuse and racism.

In short, one of the problems with profiling is that you
do not need to suppose that the police are especially rac-
ist or brutish to worry about innocent civilian deaths:
you simply have to suppose that if police believe that
they are facing a potentially dangerous criminal, they are
far more likely to anticipate the lethal use of force, and
to respond in kind, than would otherwise be the case.
Hence, I suspect that police abuse and the dispropor-
tionate use of race in profiling are not as readily classed
as expressive harms of profiling as Risse believes.

Nor am I as confident as Risse that whites would find
the profiling of whites unobjectionable, simply because

they do not suffer, and do not expect to suffer, from rac-
ism. Here, I think, Risse misstates the relevant question
we should ask for his thought experiment. According
to Risse, what we need to know is whether white peo-
ple would object to being classed as white people, and
so identified as a group, rather than as individuals, for
police purposes: “in some cases people do mind being
treated in terms of a group-membership and in others
they do not, and which is which depends on the social es-
teem in which that membership is being held.”** Hence,
Risse believes that whites would not object to being
classed as white people. I see no reason to disagree. But
it does not follow from that that they would not object to
the profiling of white people. The reason to profile white
people, presumably, is that white people are thought to
be more prone to crime—at least in some cases—than
are non-white people. So, the relevant question is not
“do you object to being classed as white?” but “do you
mind being classed as a member of a group whom the
police believe to be particularly prone to crime?”

This question, I suspect, would yield a very differ-
ent response. Most of us do not like the idea of being
mistaken for criminals, or incipient criminals, however
remotely.*® Nor do most people like the idea of being
subject to stops and searches at the discretion of the po-
lice. Our dislike of being profiled might be alleviated
by knowing that it serves a useful police purpose, but
it might not. We might still detest and fear it, even if we
have to put up with it—and, perhaps, even if we agree
that we should put up with it.

So, unfortunately, I do not find that Risse’s thought
experiment has the effect on me that it has on him. This
is partly because we disagree about the relevant ques-
tion to ask in the thought experiment. But it may be, as
well, that we simply have different intuitions here, as
in other matters. Although we both agree that racial in-
equality and injustice remain a problem in America, and
one that cannot be resolved overnight,* we disagree
about what this implies for racial profiling. For Risse,
it makes it likely that many of the harms attributed to
racial profiling are properly blamed on background rac-
ism. This means, he thinks, that profiling might well be
justified as a normal part of police practice. In my view,
it means that whatever harms we attribute to racial pro-
filing require more justification than would otherwise
be the case, because of the risk of compounding injus-
tice. Hence, I believe that racial profiling will generally
be unjustified, because it is far from clear that its harms
are trivial or that those harms, whatever they are, are out-
weighed by the benefits.
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Conclusion

How should the harms of racism figure in our evalua-
tion of the harms of racial profiling? According to Risse
and Zeckhauser, they figure as the background against
which we determine what they call the incremental harm
of racial profiling.*® By incremental harm, they mean the
harms specific to racial profiling that racial profiling will
add to whatever harms already exist as a result of rac-
ism in society. Hence, Risse and Zeckhauser’s disagree-
ment with Kennedy: for from their perspective Kennedy
fails to see that most of the harms that he attributes to
racial profiling are really due to background racism.*
Background racism figures in their justification of pro-
filing, however, simply as the backdrop against which
the incremental costs and benefits of profiling are to be
identified, and has no distinctive role in assessing those
harms and benefits. Thus, Risse and Zeckhauser’s ap-
proach to the justification of racial profiling differs both
from Kennedy’s and from mine, because on their view
the harms of racism—whether or not they occur via pro-
filing—tell us nothing about the weight we should as-
sign to the harms and benefits of profiling.?”

This strikes me as odd, because Risse and Zeckhauser
do not seem to think that racism is ethically neutral. On
the contrary, they clearly believe we should do what
we can (consistent with various ethical constraints) to
remove it and to minimize or alleviate its harms. Yet
on their view this belief has no relevance to the way in
which we assess the harms specific to racial profiling.
As Sally Haslanger has suggested, we often suppose
that background conditions are relevant to the weight
that we attach to different factors in a decision. Thus,
if there are not enough sterile gloves in a hospital, she
supposes that patients with compromised immune sys-
tems should be accorded special consideration when
deciding when and where such gloves should be used.
Such patients are particularly likely to become seriously
ill and, even, to die from relatively minor infections. So,
it would be strange—indeed, immoral—to ignore that
fact, or to minimize its importance when deciding how
to distribute a limited supply of sterile gloves in a hos-
pital. Thus, even if we abstract from questions of racism,
there is something puzzling about Risse and Zeckhaus-
er’s position here.?®

That position is problematic as well as puzzling. How-
ever we describe the harms of profiling black people, it
is clear that they fall largely on black people—predomi-

nantly, but not exclusively, young black men. But this
is a group that is already likely to suffer the harms of
living in a racist society. So, even if they share in some of
the benefits of profiling, (because young black men are
likely to harm each other, and not only other people), we
need to know whether those benefits are able to justify
the harms of profiling, given that the latter are likely to
compound harms that they already suffer unjustifiably
because of racism.*

My sense is that such benefits will not justify the harms
of profiling and, in most circumstances, probably cannot:
because we already find it hard enough to know how to
combat racial inequalities and inequities without the risk
that we might compound them and make them harder
to address. Moreover, it is likely that background rac-
ism makes the harms of profiling—whatever they are—
harder to bear than they otherwise would be. For both of
these reasons, then, I think background racism affects the
way that we assess the harms of profiling—and does so
by raising the barrier to successful justification.*

Conceivably those barriers could be overcome. But I
doubt that that will be true in most circumstances, both
because of the difficulties in justifying prospective pro-
filing in general and because of the difficulties specific
to racial profiling itself.** Of course, a fair bit turns on
how bad you think racism is in our societies and on
what forms of profiling one is talking about. In my ear-
lier paper, I argued that Risse and Zeckhauser underes-
timated the incremental harms of profiling, and Risse
has conceded that that might have been true.*> Whether
or not it is, however, one does not have to be indifferent
to the harms of crime to believe that racism makes most
forms of racial profiling unjust. One merely needs to
doubt that the benefits of racial profiling, compared to
alternative police tactics and social policies, will gener-
ally offset its costs once we account for the burdens that
racism unjustifiably places on black people.*

So, I conclude that racial profiling cannot be justified
as a normal part of police practice, even if it might be
allowed in exceptional circumstances. Concern for peo-
ple’s lives, liberties, and rights impinge on the means we
may use to catch criminals and to prevent crime before
it takes place. Racial profiling, I would argue, is merely
one more example of this familiar principle.

Prohibitions on the general use of racial profiling do
not imply that we should be indifferent to crime—to

Winter/Spring 2007



Annabelle Lever / 26

the demands of efficiency or to the demands of deter-
rence. Nor do other familiar legal requirements, such
as that police must inform those they arrest that they
have rights to remain silent and to use a lawyer. Some
of the people that these legal requirements are designed
to protect are, themselves, a threat to the rights of oth-
ers; and the rights that we safeguard for them may, on

occasion, enable them to evade arrest or conviction for
their crimes. However, rights and civil liberties are de-
signed to protect the interests of people who live in a
world much like our own. This means that rights have
to protect the guilty as well as the innocent and, on oc-
casion, the line between the one and the other will be
thin indeed.

NOTES
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forced me to think far more deeply about racial profiling than
I could have anticipated in 2005, when a talk by Mathias first
got me thinking about the subject. I am grateful to Shepley
Orr, David Grusky and David Garland for suggestions about
what to read on race and crime, and to Robert J. Sampson for
pointing me to the relevant parts of his considerable oeuvre.
Finally, I thank Sally Haslanger and Deborah Modrak for their
presence and comments at the APA meeting, which now figure
in this paper.]
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Anatomy,”229 [emphasis in text]. Indeed, it seems that “one
reason Whites have lower levels of violence than Blacks is that
Whites are more likely to be recent immigrants,” and though
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