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52 Philosophy of Law

5 Who Should Decide?

We now turn to our final question: who should decide the outcome of a trial?
What person or group should be trusted with deciding whether the standards of
proof have been met, thus determining whether the accused is guilty or not?”’

In some periods of history, communities seemed to leave the decision to God.
“Trial by combat’ (letting the disputants fight it out) and ‘trial by ordeal’ (having
the accused perform some risky or wounding task) were both seen as ways as
testing the sincerity — the ‘oath’ — of those accused of wrongdoing. If their oath
was good, according to the official story, God would intervene to ensure that
they prevailed.'"’

But even in these times, communities were not content to entirely separate
proof from the available evidence. Trial by ordeal, for example, was often
ambiguous. One ordeal was to pluck a stone from a cauldron of boiling water.
If the inevitable wound healed cleanly, it was a sign of innocence; if it festered,
it was a sign of guilt. But determining whether a wound is on its way to healing
cleanly is a matter of interpretation — one that must be made by humans, even
those claiming to interpret on behalf of a supernatural entity. Given what local
people knew about the evidence, this would influence their decision.

Legal systems today answer the ‘who should decide’ question in strikingly
different ways. Some leave the decision entirely in the hands of a professional
judge who makes judging their career. Others continue the now ancient practice

" Jurors are also occasionally used in civil trials, for example in assessing defamation cases.
190 For example, see Baker 2019.


https://doi.org/10.1017/9781009127745
Ross2,L


https://doi.org/10.1017/9781009127745 Published online by Cambridge University Press

The Philosophy of Legal Proof 53

of using a jury of randomly selected members of the community, outsiders who
are not members of the legal profession. And others still adopt hybrid models,
using a mix of professional and ‘lay’ members when adjudicating. The way in
which legal systems decide trials is often as much a matter of historical
circumstance as conscious design. The choice about ‘who should decide’ raises
fundamental philosophical questions about expertise, democracy, and the limits
of state power.

This section focuses on assessing trial by jury as a way of understanding what
is at stake when choosing who decides the outcome of a trial. Of course, our real
interest in the jury is comparative — whether juries are better or worse than other
ways of deciding the results of trials. The main competition (if we suppose that
God is not to be disturbed) is trial by professional judge.

5.1 Reliability versus Moral-Political Value

I want to introduce a rough distinction between two criteria against which you
can evaluate mechanisms for deciding trials:

(1) How morally or politically valuable the mechanism is.
(i1) How accurate/reliable the mechanism is.

Accuracy — correctly identifying the guilty and the innocent — is obviously of
immense importance. But it isn’t the only thing that matters. Juries might have
value independently of their reliability. For instance, using juries might be
defended on political grounds even if they happened to be a bit less reliable
than using a professional judge (in the same way as selecting political leaders
through election is probably defensible on political grounds even if'it would be
more reliable to have a panel of benign technocrats appoint public officials).
Although juries can have moral—political value beyond accuracy, there is
clearly a close relationship between the two values. It is a moral and political
problem when trial decision-making is inaccurate. Why? Well, one type of
inaccuracy is saying that an innocent person is guilty. Such mistakes lead to
an innocent person being wrongfully condemned and punished. It is also
morally and politically problematic if a jury decides to acquit a guilty person.
For one thing, this type of mistake often leads to the release of someone who
might do further harm. Moreover, many think that states have an obligation
to punish the guilty. So, irrespective of what other strengths trial by jury may
have, there is presumably some threshold of accuracy juries must cross in
order for them to be acceptable. An argument for the political value of juries
would not convince the sceptic if it turned out that juries were creating
miscarriages of justice on a massive scale. Accuracy is among the most
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important moral—political values that a mechanism for deciding trials can
have, even though it is not the only one.

Before moving on to what I think are the most convincing arguments for the
jury, I want to mention some interesting moral and political defences of juries
that I do not find fully convincing. One idea is that serving on a jury is character-
enhancing. The idea that civic participation is good for us has a long pedigree.
John Stuart Mill, for example, argued that providing people with power and
responsibility for public decisions develops their faculties and cultivates a sense

191 Whether jury service does improve

of appreciation for the public interest.
character in this way is ultimately an empirical question. However, given that
serving on a jury is something that people do very infrequently, it’s unlikely that
these character-enhancing benefits (if they exist) alone justify juries — rather,
they will be a happy bonus, if juries are justified on other grounds.

Another idea often mentioned is that the jury serves as a type of symbol. For
example, perhaps the jury is symbolic of democracy or of the importance of the
community. While this is a common thought, I am not sure focusing on
symbolism alone is a promising way to go. What matters is whether the jury
actually is democratic or whether it does involve the community in the right
way, not whether it is a symbol for these things. If juries are not justified on other
grounds, then perhaps we should rethink our symbolic attachment to them?'%?

One concrete way the symbolic role of juries could matter is to bolster the
perceived link between criminal justice and the interests of the community.
Professional judges are often seen as members of the institutional firmament,
representing the state or those with power, rather than representing the commu-
nity. (In some jurisdictions the horsehair wig remains a common sight.) The
presence of the jury as a community representative could make a positive
difference in how the accused or the victim experiences the case. If the jury
does change the experience of the accused, helping them see their blame as
rooted in their community, this would be morally significant. However, there are
some problems with this suggestion. First, juries are clearly subordinate to the
judge during the trial. Second, juries typically play no role in deciding what
punishment should follow conviction. If juries are really meant to significantly
change the experience of the accused or the victim, we may need to enhance
their role.

I also want to mention a few interesting arguments concerning the accuracy
or reliability of juries that I don’t think are decisive either. There are various
philosophical arguments for thinking that larger groups tend to be more reliable
than smaller groups. This could be one reason to prefer using a group of jurors

1 Mill 2010.  '%% See Brennan and Jaworski 2015 for discussion of semiotic arguments.
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rather than a professional judge. According to a famous proof due to the French
mathematician Marquis de Condorcet — ‘Condorcet’s jury theorem’ — groups
can become more accurate simply by increasing the number of people that are in
them, provided that certain conditions apply. One of these conditions is assum-
ing that the average person is better than a coin flip (i.e. better than random) at
getting the right answer.'?

It may be plausible to think that the average person is better than random at
working out whether a witness is telling the truth, since detecting dishonesty is
a skill we practice during the course of our normal lives. So perhaps it is
reasonable to think that the average person is better than a coin flip at working
out whether someone is guilty of a crime or not. However, where Condorcet’s
jury theorem falls down is in the fact that jurors are not like coin flips. Another
condition required for the jury theorem to hold is that the group members cast
their vote independently. But trial juries make decisions by collectively debat-
ing and discussing the case. Even if the average juror is initially better than
chance at getting the right answer, this doesn’t prevent a charismatic or stubborn
juror with the wrong view from infecting the group. Given that many jury
systems require unanimity or near unanimity for conviction, this can be a fatal
problem to the idea that juries are reliable just because their average member
tends to be reliable.'**

Another argument is that intellectual diversity — rather than size — can make
a group more reliable.'”” Having different people in a group provides a larger
number of perspectives and ideas than any individual would have alone. Some
claim that this diversity can be even more important than cognitive ability — that
diversity can ‘make up for’ shortcomings in ability. Professional judges often
decide cases alone and the judiciary is not particularly diverse; judges are
overwhelmingly middle class, from the same ethnicity, and educated at the
same institutions. Perhaps the mere diversity of juries makes them better at
making decisions? This is hard to assess. While the idea of diversity being
epistemically beneficial has some plausibility, it isn’t universally true that
diversity beats ability. Diversity doesn’t help much for topics that are technical
or require specific knowledge or experience; for example, two professors of
nuclear physics will outperform even 10,000 members of the public in answer-
ing questions about nuclear physics. But, technical crimes like fraud aside,
many trials concern people’s motivations and likely behaviour. Perhaps these
are questions where having different ordinary perspectives is helpful?

193 For a very brief introduction, see Siscoe 2022.

104 See Hedden 2017 for a discussion of possible solutions.

195 For example, Landemore 2013 has defended this argument for random selection of
representatives.
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Regardless of whether this argument is plausible, it is not really an argument
for using members of the public rather than a group of professional judges (and
diversifying the judiciary). To be sure, juries are cheaper than having a large
staff of professional judges. Nevertheless, economy is not really a satisfying
vindication of the jury system. I want to investigate whether there is a deeper
reason for involving the public.

5.2 Questions of Law versus Questions of Fact

Let’s continue to think about the skills needed to make legal decisions. To do
this, we can try and separate different types of questions that arise during a trial.
One basic distinction often made by lawyers is between questions of law and
questions of fact.

Questions of law are technical issues about ‘what the law is’. This includes
substantive law that regulates our conduct outside the courtroom and procedural
law that regulates what happens during a trial. Let’s focus on an example — the
crime of murder. The legal definition of murder is a matter of law. Depending on
where you are, the definition will be found in legislation, or a written judgement
made by a judge or other respected source. This definition tells us what needs to
be proven — in schematic terms — to convict someone of murder. To take the
jurisdiction where I studied law, Scotland, the classic definition of murder is ‘a
wilful act causing the destruction of life’.'°® Law also regulates what evidence
can prove that someone committed a murder. A confession obtained through
torture is not admissible, for example. Various legal questions about the defin-
ition of wrongs and what is required to prove something arise during trials.
Some of these questions can be extremely complex, requiring knowledge of
technical legal matters. While murder might seem like a common-sense con-
cept, some areas of the law — like fraud, tax, or shipping law — are such that even
understanding the relevant laws and concepts takes considerable training and
experience.

A common view is that questions of law are best left to a professional judge.
After all, the person on the street will not tend to know the precise definition of
different legal concepts, where to find these definitions, or how to resolve
difficulties in interpreting the law.

Questions of fact — so the traditional story goes — are rather different.
Questions of fact roughly concern ‘what happened’. During a trial, we need to
work out whether certain things happened in the real world before we can apply
the law. To return to murder — in order to apply the law of murder correctly, we
need to know whether certain alleged facts are true or not. For example, suppose

106 McDonald 1948, 89.
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Harry is found dead. To know whether this was murder, we might need to decide
whether Sally stabbed Harry or whether Harry just had an unfortunate accident.
The role of settling these factual questions is called being the ‘fact-finder’ in
a legal trial. In trials with a jury, the jury is the fact-finder — they decide whether
the conditions for legal proof have been met by applying the standard of proof
(beyond reasonable doubt) to the factual claims made during the trial.

Answering many ‘real-world’ questions does not require legal expertise.
Professional judges might be legal experts, but they aren’t experts on everyday
factual questions. Someone with a law degree (attainment of which requires
reading textbooks, drinking a lot of coffee, and sitting legal exams) is not taught
how to work out whether someone was carrying a knife or held a grudge. Rather,
these are questions that anybody can try to answer once they have considered
the evidence. Using a jury of a dozen people, you might think, is a reasonable
way of harnessing the power we all have to tell apart the plausible from the
implausible.

Unfortunately, a neat distinction between strictly legal and strictly factual
questions is hard to maintain. This is because fact-finders in trials are routinely
asked to make decisions that are not straightforwardly factual. As discussed in
Section 1, criminality requires both an action (actus reus) and a mental state
(mens rea). In a criminal murder trial, the fact-finder might have to answer the
following question:

Actus Reus: Did the accused shoot and kill the victim?

This is often straightforwardly factual — either x shot y or not; y either died or
lived.

But when it comes to the mens rea, things aren’t so easy. Simply being
causally responsible for somebody’s death is not sufficient to be guilty of
murder (after all, perhaps x was an actor and reasonably assumed the gun was
loaded with blanks, or maybe x was hallucinating because they had been
unwittingly drugged). To be criminal, you must also have a blameworthy mental
state. One classic mens rea for murder is:

Mens Rea 1: Did the accused intend to kill?

Perhaps intention is also a broadly factual question — one about the psychology
of the accused. Either x intended to kill or not. Whether this is a merely factual
question is, I think, less straightforward.

Still, most jurisdictions have a second mens rea, different from intention, yet
still regarded as sufficiently blameworthy to be criminalised. For example,
someone might deliberately shoot someone in the heat of the moment without
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ever thinking about whether they might kill them. Here is a second mens rea for

murder:

Mens Rea 2: Was the accused reckless as to the consequences, not caring
whether the victim lived or died?

Deciding whether someone is ‘reckless’ is not like deciding whether they pulled
a trigger. Making a judgement about recklessness is an inescapably normative
choice. You are deciding not just what happened, but also about the norms or
expectations that we should impose on our fellow citizens. For instance,
suppose somebody causes death by throwing a single punch in a bar fight, by
purposefully shoving someone onto a cycle lane, or by hitting a golf ball at them
from a great distance. Are any of these a reckless attitude sufficient for murder?
Are all of them? This isn’t a straightforwardly factual question. Indeed, there are
various other examples in criminal law of this type of ‘normative’ fact-finding.
For example, juries also have to decide whether force used in self-defence is
‘proportionate’ to the threat. Again, this is not a merely factual question but
rather one about the norms we expect our fellow humans to uphold. Normative
fact-finding appears in the civil law too. For example, various civil cases depend
on working out whether one party has been ‘negligent’ or ‘unreasonable’, terms
that are clearly normatively loaded.

John Gardner has a nice way of describing the legal role of these evaluative
terms.'?” Gardner calls terms like reckless or unreasonable “all purpose buck-
passers’. It would be impossible, Gardner suggests, for the law to specify all the
conditions under which someone is reckless or unreasonable. The list would
simply run forever, given the dizzying number of ways that humans can behave.
Rather, we need to work out whether someone was reckless or unreasonable in
conjunction with looking at the specific details of each case. Normative terms
like ‘reckless’, Gardner suggests, passes responsibility (‘the buck’) for making
such decisions to the fact-finder and away from the formal law, thus allowing us
to avoid the impossible task of specifying in advance all the types of behaviour
that count as reckless or unreasonable.

But, of course, this doesn’t (yet) provide any argument for the use of juries.
After all, the fact-finder we pass the buck to could just as well be a judge as
a jury. We have found that the simple story about judges (as legal experts) only
deciding legal questions and the jury (as people with experience in everyday
factual questions) only deciding factual questions doesn’t quite work. But now
we are left asking: why should we leave normative choices — about recklessness,
reasonableness, negligence, and so on — to a jury rather than a judge?

107 See Gardner 2015.
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5.3 The Democratic Jury?

One attempt at answering this question might appeal to the idea, often heard,
that juries are a democratic way of making decisions.'”® While the argument
that juries are democratic is common, it is not obvious what this means. After
all, in a democratic state, laws are passed through the consent of citizens in
geneml.109 The democratic mandate of lawmakers, ideally, is derived from the
entire citizenship — usually millions of people. It’s a very non-standard type of
democracy where we take laws that have been passed with the mandate of many
millions and make their application subject to a further small-scale democracy
that depends on the views of only a dozen jurors!

It is true that we should hope that criminal laws enjoy the democratic support
of the community. However, even if the criminal law does enjoy democratic
support in general, we should bear in mind the point we just made. Namely, it is
not possible for the law to codify in advance al/ of the situations in which
someone is in breach of the law. For example, it is not possible to write down
every single situation in which someone is so reckless for it to be fair to charge
them with murder (rather than with a lesser offence). This is true even if the law
against murder enjoys general democratic support. So, perhaps the democratic
argument for the jury is that when we arrive at one of these ‘indeterminate’
cases, where the law has not specified exactly what should happen, we should
leave it to the community to decide how the law should be applied. It is
obviously unfeasible to have a referendum every time such a case occurs, so
the next best thing is to rely on a citizen jury in the hope of reaching
a representative decision. This is one way to understand the claim that juries
are democratic — they aim to ensure that laws are applied in line with the
‘conscience of the community’.''” More accurately, most jury systems are not
democratic in the regular ‘majoritarian’ sense. Rather, in many jurisdictions,
there are rules that require a jury to be unanimous (or near enough) before
convicting someone. So, the jury, even if democratic in the sense of representing
community opinion, is skewed towards making sure that people aren’t
convicted against the conscience of the community. This is in line with the
characteristic focus of criminal justice that prioritises protecting the accused
from wrongful conviction.

198 For discussion of this idea, see Abramson 1993.

199" Although common law countries complicate this picture since some aspects of law result from
judicial decisions rather than legislative bodies.

110 See Lee 2018 on different ways to interpret this idea, particularly on whether the juror should
decide according to their own conscience or on what they think the values of their community
are.
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To sum up. The idea of the jury as a democratic institution is viable, but only
after considering some intricate problems in legal philosophy. Whether this is
enough to fully justify the jury is not yet clear. To deepen the argument for
juries, I now turn to another way the jury might be said to be the conscience of
the community.

5.4 Jury Nullification

Here’s a question. What happens if the jury decides to acquit someone for
reasons other than the evidence they have heard in court? Answer: nothing.
They simply announce their decision and the trial ends. Jury decisions are
final.'"" Since the jury does not have to justify their decision (and because
they deliberate in secret) they are not answerable for the reasons behind it.''
Their reasons could be entirely idiosyncratic. Perhaps surprisingly, this deep
lack of transparency and accountability could be a strength of the jury. This is
due to the phenomenon of ‘jury nullification’, where juries decide based on their
own sense of what is right rather than only by attending to the evidence
introduced in court.'"”

In Anglo-American legal systems, the power of the jury to nullify trials
emerged centuries ago, partly in response to censorious prosecutions.
Famous cases involve the jury refusing to convict when the law was
being used to trample freedom of religious assembly and freedom of
expression.'' In Bushel’s Case, the judge ordered the jury to convict
a Quaker man for public preaching. Factually, it was clear that the person
had been preaching in public. Yet, the jury refused to convict on grounds of
conscience. The judge responded by making the following order against the
morally squeamish jurors: “You shall be locked up, without meat, drink, fire,
and tobacco; you shall not think thus to abuse the court; we will have
a [guilty] verdict by the help of God, or you shall starve for it.” The foreman
of the jury appealed, and English law eventually did away with the idea that
the judge was entitled to command and censure the jury. Legal historians
debate whether these cases support the legal right of the jury to nullify in the
modern age. But this is merely an academic debate — juries certainly have the

"' Of course, cases can be appealed, but typically only on matters of law rather than on the jury’s

assessment of the facts.

This discussion focuses on common law jurisdictions. Some jurisdictions in the Civil tradition

use verdicts accompanied by some type of reasoning. See Burd and Hans 2018 for discussion.

13 See also Brooks 2004.

14 See Bushel’s Case (1670) 124 E.R. 1006 and the trial of John Peter Zenger, respectively (for
information on the latter, see the Encyclopaedia Britannica entry: www.britannica.com/biog
raphy/John-Peter-Zenger).

112
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power to nullify trials by refusing to convict the accused irrespective of what
the facts are.'"”

Indeed, legal history has numerous examples of juries ameliorating overly
harsh legal codes. The death penalty was mandatory for a wide variety of crimes
in English medieval common law. There were some ways to escape this
sentence, with one being to ‘plead the belly” — to claim to be pregnant. If the
pregnancy claim was contested, it would be considered by a jury of women, the
‘jury of matrons’."'® Legal historians describe these matrons as a frequently
sympathetic bunch, declaring pregnancy even when there was no such baby (a
‘pious perjury’) to spare the accused from the excessive rigours of capital
medieval criminal law. Arguably, jury nullification is deeply woven into the
history of criminal law. The question is whether we still need it now, if we grant
that today’s law is more humane and democratic.

There are at least three types of nullification. One is for juries to block the
application of laws they believe to be unjust (e.g. the jury thinks that certain
narcotics laws are unfair). Second, the jury can block the unjust application of
a law they believe to be otherwise just. One example might be laws of criminal
damage applied to scenarios of civil disobedience. In 2021, members of the
environmental protest group ‘Extinction Rebellion” were acquitted of criminal
damage against the London headquarters of the petroleum company Shell.""”
The evidence was overwhelming. But, clearly, the jury did not want them
punished for their consciousness-raising environmental protests. Third, juries
can nullify not because they disagree with a law or its application to a particular
case, but because they disagree with the type of punishment the accused is likely
to suffer if found guilty. For example, a jury might decline to convict because
they think the punishments for unlawful abortions are currently too harsh
(despite agreeing that some penalty is appropriate).

Taking a larger view, the power of the jury to nullify trials can be viewed as
a protection against state oppression. On the presumption that judges — paid
employees of a state institution who can face professional repercussions or even
removal — are less likely to nullify unjust laws, this can be seen as an argument
for the jury. Jurors only serve temporarily, so they are not concerned about
professional reprisals that may result from their decision to nullify in a given
case.

Of course, jury nullification is double-edged. A jury that can make a choice
for morally admirable reasons can also make a choice for morally bad reasons
too. The same secrecy that preserves the ability of juries to counteract

115 Here, I won’t talk about the (less discussed) converse case — where a jury finds someone guilty
despite not thinking the evidence satisfies the standard of proof.
116 For discussion, see Butler 2019. "7 For comment, see McConnell 2021.
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oppression and immoral criminalisation also enables it to make morally repug-
nant choices. For example, a jury might acquit someone of a racist crime
because the jury itself has racist members. Indeed, this is something that
bedevilled attempts to bring racist criminality to justice in Jim Crow-era
America.

When assessing nullification, it’s important to separate two different questions —
(i) should jurors use the power to nullify, if they have it, versus (ii) should the law
prevent jurors from nullifying or facilitate it? Whether jurors should nullify unjust
laws (if they can) is a question of moral philosophy.''® Even if the answer in some
cases is ‘yes’ — as it probably is — this does not mean that the state should support or
facilitate nullification as a practice. (Consider an analogy. Whether an individual
should use a firearm against a violent attacker is a question of moral philosophy. But
even if the answer is ‘yes’, it still might be incumbent on the state to remove the
right to bear arms.)

One point in favour of allowing nullification is that there may not be non-
oppressive ways to prevent it. Perhaps an official could sit in the deliberation
room to ensure juries do not rely on extra-evidential considerations, or the judge
could refuse to put the case to the jury if they believe that the evidence is utterly
decisive. But these would be controversial measures. Arguably, the power of the
jury to nullify might be an unavoidable consequence of a jury system free from
state interference. Whether states should go further than permitting the current
grey zone around nullification — by, for example, instructing juries about their
power to nullify, or entrenching it as a legally recognised right — is a more
delicate question. Currently, acquittals due to jury nullification are not differen-
tiated from other types of acquittal. This is arguably a drawback, since no signal
is sent to the state about the extent to which prosecutions are failing due to the
fact that people disagree with their laws. If we think back to the earlier section
on non-binary verdicts (Section 3.1), you might wonder whether having add-
itional verdicts that explicitly involve a declaration of nullification is a good
idea.

5.5 Bias, Rape, and Jury Science’

There are various other abstract arguments for and against the jury that we might
consider. But it is also natural to ask whether we have strong empirical evidence
about how juries tend to perform and whether we should generally trust their
judgement.

We have returned time and again to the worry about a ‘justice gap’ in sexual
offence cases. In England and Wales, it has been claimed that under 2 per cent of

18 See Huemer 2018 for discussion.
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rape allegations terminate in a criminal conviction.''” There has been a lot of
debate about why this is. Some of the problems occur pre-trial: for example, in
mishandling of complaints by the police. Another issue is that rape is prosecuted
less than other crimes, partly because securing knock-down evidence can be
more difficult given the typically private nature of the crime. But one possibil-
ity — and this is only a possibility — is that juries mistakenly tend to convict less
often than a judge would.'* There are different reasons why this might be. One
is that juries just tend to be more credulous and tend to believe the accused more
often.'”! Another is that juries tend to take a view different to judges about
consent and when belief in consent is reasonable. But most important for our
purposes is the possibility that jurors tend to be afflicted by various biases that
lead their reasoning astray when considering sexual allegations.'*

This last possibility is especially worrying for the credibility of jury trials.
Most of us probably think that some people in our community have various
biases and prejudices. Juries are a sample of people in the community. So, we
should expect some jury members to have biases and prejudices. This seems
like a reasonable argument. Indeed, some have even argued that the threat of
prevalent ‘rape myths’ among jurors is so great as to justify doing away with
juries in trials about sexual criminality, even if we retain juries more
generally.'”* Of course, an immediate question is whether legal professionals
are any different in their vulnerability to bias. However, as a professional group
susceptible to selection and training, one might hope that it is easier to fight bias
in professional judges rather than in a random sampling of the community.

This worry about sexual biases is just one example of a range of worries about
whether jurors tend to make the right decision. Here is a fuller list of such

worries: >

(I) Jury decisions are influenced by interpersonal biases, most prominently:

* racial bias against out-groups/in favour of in-groups

» gendered biases — for example, associating gender with criminality;
misogynistic myths about sexual consent

* socio-economic biases — for example, associating ‘class’ with
criminality

119 See HM Government 2021, 7.

120 However, see Thomas 2023 for empirical analysis suggesting that jurors do not have markedly
low conviction rates for various sexual offences.

121" Judges might undergo a process of ‘case-hardening” where they are less likely to believe an
accused because they have been exposed to so many cases.

122 See Leverick 2020 for a summary of research on rape myths.

123 For example, see Slater 2023.  '?* This list has been adapted from Ross 2023c.
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* intra-jury bias, where interpersonal biases affect the quality of deliber-
ation (for example, jurors sidelining or being dominated by certain
participants).

(IT) Jurors fail to understand their legal role or the legal parameters constrain-
ing their decision. For example, they might not understand judicial direc-
tions, the standard of proof, or the distinction between the actus reus and
mens rea.

(IIT) Jurors are susceptible to misunderstand the evidence presented in court,
especially when it is complex (as in a fraud trial) or contains statistical
components (as with DNA evidence).

(IV) Jurors are susceptible to ‘manipulation” — for example, by lawyerly
rhetoric, gruesome evidence, and other aspects of trial strategy that do
not reliably uncover the truth.

We might hope that we can rely on empirical evidence to know the extent to
which juries exhibit these failings, perhaps hoping that psychologists and other
researchers can tell us how well or badly jurors typically perform. However,
although there is much written on the performance of the jury, there are good
reasons to be cautious about relying on much extant evidence.

As we noted in our discussion of nullification (Section 5.4), jury deliberations
are secret. In some jurisdictions, it is a criminal offence to reveal what happens
in the jury room. Elsewhere, institutional barriers prevent researchers from
working with real juries.'> Apart from a few small exceptions, no jurisdiction
has conducted substantial research into live deliberation of real jurors.'®

This means that a striking fact about jury research is that, for the most part, it
is not being carried out on real juries engaged in live deliberation about genuine
trials. The most common alternative to this problem is to conduct research on
what are called ‘mock juries’ instead.'?” Mock juries are members of the public
who actively volunteer to take part in faux trials. The faux trials range in
sophistication; the most common involve having participants read a written
story and fill in a questionnaire, while the most realistic involve partial re-
enactments of trials involving actors.'”® From these studies, researchers try to
work out how juries might perform under real trial conditions.

125 For example, see Horan and Isracl 2016.  '?® But see Vidmar et al. 2003.

127" Another type of research, which is less common, surveys real jurors about their experiences
after the trial has finished. For an illustrative example, see Thomas 2020. See Chalmers,
Leverick, and Munro 2021 for a methodological discussion of this approach.

128 Mock jury studies can be realistic; for example, see Thomas 2010 or Ormston et al. 2019. But
these are rare.
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Should we worry about the fact that jury research does not involve real
trials?'*’ There are different views, with some arguing that mock juries and
other indirect methods are suitably reliable indicators of real-life performance,
while others remain sceptical that we can learn about the real thing through mere
simulations. There are some advantages to the use of mock juries, the most
important being that they allow for investigators to change variables in
atargeted way. For example, you might try to work out whether there are gender
differences in reactions to trials by exposing differently composed juries to the
exact same material. You couldn’t do this with a real jury — you just have to
make do with the trials as they occur naturally. But there are also some serious
objections to mock-jury research.'*’

The most important concern is about what psychologists call ‘ecological valid-
ity’: the extent to which we should expect behaviour under the artificial conditions
of an experiment to generalise to real-world behaviour. I think there are reasons to
be pessimistic about how much we can learn from mock-jury studies."*' The big
difference between mock-jury studies and real juries is that real juries are making
decisions that have genuine — sometimes literally life-and-death — importance,
while mock juries are just engaging in hypothetical discussion. Indeed, in a mock-
jury study, there will typically not be a ‘right’ answer. Do people use different
decision-making strategies when their decision has real-world importance? If the
answer is ‘yes’, then we should not be confident that mock-jury studies reflect the
behaviour of real-life juries.

The solution to this problem would be for governments to facilitate research
into real juries deliberating live about genuine criminal trials. Such research
could be relatively unobtrusive, such as transcribing deliberations, making it
anonymous, and allowing researchers to have access after a few years. Some
worry that even such modest steps would be too much interference with the jury
and infringe the right of the accused to a fair trial. I find these arguments hard to
understand. After all, the choice about whether to keep, reform, or abolish trial
by jury is a long-term decision of deep social significance. Given the importance
of criminal justice, it seems there is a moral imperative to make the decision
about who should decide trials based on the best possible evidence.

129 These worries are deepened by the fact that psychology has been facing a crisis concerning the
reliability of empirical studies.

139 1 develop this argument in Ross 2023c. For a brief summary, see Ross 2023d.

131 1 have recently argued for a new type of research into jury deliberation where mock juries are
exposed to real trials as they occur (rather than to faux trial reproductions). This would
significantly improve on many current studies by making for a maximally realistic experimental
subject experience. For details and comprehensive discussion of jury research, see Ross in
press.
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Of course, if it did turn out that juries were somewhat biased, misunderstood
legal concepts, or exhibited other ‘unreliable’ tendencies, we would need to
work out how to react. One way might be to offer better guidance or training to
juries (if we thought that such training would work and be sufficiently value-
neutral). But at some point we could be confronted with the questions with
which we began this section, questions that are more philosophical. To what
extent do the other strengths of the jury — for instance, as a safeguard against
state oppression or as the ‘conscience of the community’ — compensate for other
errors juries may be disposed to make? These are truly hard questions.

Overall, I am an optimist about trial by jury. But juries are rightly controver-
sial and legal systems can function effectively without them. The values at stake
are hard to weigh against each other. The reader should expect the debate on the
use of juries to remain a central question in applied philosophy of law.
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