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This paper will address the moral implications of non-coercive interrogations in intelligence contexts.
 U.S. Army and CIA interrogation manuals define non-coercive interrogation as interrogation which avoids the use of physical pressure, relying instead on oral gambits. These methods, including some that involve deceit and emotional manipulation, would be mostly familiar to viewers of TV police dramas. As I see it, there are two questions that need be answered relevant to this subject. First, under what circumstances, if any, may a state agent use deception or manipulation in the course of his or her duties? Second, if there are classes of persons who, by their activities, lose a legitimate expectation for honest-dealing, how are state agents to proceed when the identity of such persons is unclear?  

It will be assumed that all human beings are owed certain rights, but actors engaged in particular activities or particular environments gain or lose special conventional rights as well. Accordingly, this article will be sensitive to the moral and legal differences among the following kinds of potential interrogatees: domestic criminal suspects, POWs, suspected foreign intelligence agents, and suspected unlawful combatants, including unidentifiable guerillas, non-uniformed members of conventional militaries, and terrorists. I will assume international contexts for intelligence operations, putting off, for the sake of brevity, the more complicated issues associated with the operations of a domestic intelligence agency (which presumably operates according to different procedures than regular law enforcement agencies). For the most part I will also put off the tricky questions related to the method of interdiction that precedes interrogation.

Below, I will discuss the rights of domestic criminal suspects to draw a contrast with those of certain intelligence assets who might be interrogated by intelligence officers. For domestic criminal suspects, I will assume a liberal-democratic nation as context with the associated justification for state coercion being citizens’ implied consent to coercion under reasonable conditions as a means of protecting their rights. I will argue that force, or other kinds of prudential treatment of foreigners on foreign soil by intelligence officers is only legitimate when targets make themselves liable to such treatment by threatening the national security of the actors’ nation. 

For citizens and non-citizens of the interrogator’s nation, I will assume a basic complement of liberal rights, the most pertinent being rights to privacy and silence. Privacy is a prophylactic right to protect moral autonomy—which would be compromised if every thought or action were on public display, and silence is a right entailed both by the idea of autonomy (an autonomous person can choose whom to which she wishes to speak), and of privacy inasmuch as the right to refuse to answer another’s questions may be in service of one’s privacy. No right is absolute, but dependent on and limited to the reciprocal recognition of the same rights for others. One person’s rights then are bounded at the point where her actions could not be consented to universally, so the rights to privacy and silence, and the implied right to keep secrets does not extend to a private citizen’s secrets involving the intention to deprive others of their rights—which I will refer to as criminal secrets. I will include operational secrets of terrorists and non-self-identified guerillas under this head. National security actors such as military officers, defense contractors, and intelligence officers have a right to their professional secrets (insofar as those secrets pertain to legitimate national security operations) since protecting one’s nation is just, though their threatening another nation’s security gives that nation’s agents leave to try to learn those secrets (I will return to this point below). Further, I will assume that the expectation of being treated as an end includes a legitimate expectation not to be deceived or manipulated.

Before discussing the moral implications of different interrogation methods, I want to make a few remarks about the context of intelligence interrogations, including the general moral principles applying to intelligence officers, and the mode whereby intelligence targets might be detained. In a domestic context, the major rights of a citizen infringed during questioning by police are that of privacy and freedom of movement, and the latter, only in custodial situations when the suspect has been arrested and is not free to leave the station. Citizens presumably consent to proportionate violations of privacy pursuant to crime prevention and detection, because they presumably want police to investigate crimes, and questioning is a part of investigation. The infringement of movement and other liberties is mitigated by the rule-governed nature of formal detention; the rules are structured to respect citizens’ rights to due process and against arbitrary imprisonment. Arrest is open to eventual contestation; is carried out by specially trained personnel answerable for their decision; and is pursuant to public order so is presumably something to which all citizens could consent. 

The situation is different in intelligence settings inasmuch as the assets intelligence officer might have occasion to interrogate do not necessarily have de jure or de facto access to full legal appeal. Prior to the recent passage of the McCain amendment, foreign intelligence officers and unlawful combatants detained overseas were not covered by the international laws of war nor domestic U.S. law prior to the commencement of legal proceedings against them. The only relevant legal backstops to their treatment in overseas custody were the International Declaration on Human Rights and the Convention Against Torture, indexed to their very humanity. Given that President Bush has attached a signing statement to the McCain amendment allowing the President to “construe [the limitation, which only applies to DOD personnel in any event]…in a manner consistent with the constitutional authority of the President to supervise the unitary executive branch and as Commander in Chief and consistent with the constitutional limitations on the judicial power, which will assist in achieving the shared objective of the Congress and the President, evidenced in Title X, of protecting the American people from further terrorist attacks[,]” the force of the law may be evacuated, returning unlucky detainees to the status quo ante. It is unlikely that members of certain groups, particularly foreign intelligence officers, would wish to invite the publicity associated with charges brought in the International Criminal Court or European Court of Human Rights. Even foreign civilians unaffiliated with intelligence agencies or propaganda-minded terrorists who might be more interested in bringing suit would likely be hampered due to the probably secret identity of their interrogators and interrogating agency. 

In an intelligence setting, more of a burden is arguably placed on ethics and prudence than law, because the secret nature of operations often precludes broad legal oversight. Morally, intelligence officers should hew to the spirit of the legal imperatives their colleagues in law enforcement follow. People should only be deprived of their liberty of movement and their right to privacy given a strong likelihood that they are a threat to the intelligence officer’s nation. Intelligence officers are only entitled to treat others prudentially, i.e. as means, as things, when doing so is pursuant to the officers’ protective duty toward their home nation, and the target asset has done something “triggering” that protective role: knowingly or unknowingly threatening the home nation. Wearing a uniform or engaging in counter-force or political (i.e. terrorist) violence is obviously cause, as is, I would argue (with some hesitation), working for a defense contractor. Barring evidence of security-threatening behavior though, other foreign civilians should not be detained and questioned, whether in a dragnet operation, as a prophylactic measure, or due to their casual contact with an intelligence target (more on this point below). 

These parameters are subject to prudential reserve; one imagines that only extraordinary circumstances would motivate an intelligence agency to order the kidnapping, detention, and interrogation of a foreign civilian, intelligence or military officer on foreign soil during peace-time. (Presumably the lowest threshold for such action would be for a terrorist or rogue scientist claimed by no government and detained outside his or her native country. However, as recent events in Italy make clear, nations in which such abductions take place may take exception.) Even granted provisions are made for plausible denial (assuming the interogatee is eventually released), and the interogatee never learns who detained him, the nation to which the target belongs might exact reprisals of one sort or another on the acting nation’s assets wherever they can be found. Detaining and interrogating a target obviously is a bold, public move that at the very least, tells the target that someone knows what he, or his organization is doing, and would likely alert his associates to the same. Passive intelligence collection would presumably be preferable in the vast majority of cases. Practically, such considerations would likely force even greater conservatism and deference on the part of intelligence officers than that forced on police by the need to amass probable cause pursuant to an arrest warrant.

A less conservative approach to questioning foreigners might be justified if done in liaison with local law enforcement so that the foreign citizen has recourse to the local legal system if offended. Local law enforcement would then be accountable for the facilitating role they have played to a foreign intelligence agency. If local laws have nothing comparable to U.S. due process protections, or the local judiciary is corrupt or impotent, there is more of a burden on intelligence officials to not unduly burden foreign citizens with even the relatively mild rights infringements associated with temporary detention and direct questioning.

In what follows, I will consider the moral implications of the two main kinds of non-coercive interrogation: the so-called “direct approach”—in which the interrogator simply asks the interogatee what the interrogator wishes to know—and methods utilizing deception and/or emotional manipulation, geared toward tricking the interrogatee into revealing what the interrogator wishes to know. In what follows, I will assume “hostile” situations where the intelligence asset wishes to withhold his or her secrets from the interrogator.

Direct questioning raises a relatively few number of moral concerns. The interogatee can ostensibly remain silent, and can attempt to derail the interrogator. True, his detention is inherently coercive.
 The interogatee may be more or less anxious as a direct result of his arrest or capture; he is alone with the interrogator in an unfamiliar place; he is uncertain about what will happen to him if he cooperates or if he refuses, and he is in the stressful position of having to alone conceal information the interrogator desires. Nonetheless, the interogatee’s faculties are intact; he still has his wits about him and can in principle make decisions according to what he sees as his best interest. 

Further, the interrogation is structured, albeit imperfectly, to be self-testing—it is designed to elicit the truth—such that it should end if the interogatee is not of intelligence value.
 Error on the part of the interrogator is certainly possible, such that he wrongly suspects a person to be of intelligence value. There is inadequate empirical data on error rates in interrogations in any context. In the domestic arena at least, there are anecdotal cases of false confessions, including criminal convictions thrown out on appeal on this account—such errors are likely more common in international contexts where the interrogator and interrogatee come from different cultures and have different primary languages.
 

It is therefore significant that considered unto itself, the interrogation limited to direct questioning has few negative effects on the interogatee and probably little to no long term ill effects. That a well-structured interrogation is self-correcting—capable of discharging detainees without intelligence value—would be morally insignificant if the process assets and non-assets alike had to endure was onerous and effectively punitive. The person determined not to be an intelligence asset ideally discharged after less than an hour of direct questioning has likely been no more than inconvenienced—though to be sure, the circumstances of his detention and the ambiguous identity of his interrogators may be sources of much more concern. He probably felt little more anxiety and nervousness from the interrogation itself than one does receiving a speeding ticket. The person detained longer because of the interrogator’s suspicion is further inconvenienced, and can be expected to experience more mental stress, but probably not of a lasting kind—at least not stress of a sort which would lead us to prefer the utility of no interrogations to the utility of having them, nor stress of such a quality that we would fear a strong moral rule has been violated. That said, there is an abject need for detailed empirical studies of the false confession rate of various interrogation methods, and in various custodial settings. If the direct approach produces a significant number of false confessions, its relative mildness in terms of immediate effects is immaterial; its longer term consequences would entail violations of the interogatee’s rights. A discussion would have to occur as to whether the number of false confessions was worth the number of true confessions in a utilitarian sense, or whether, on deontological grounds, even one false confession outweighs the number of true confessions garnered.

A captured member of the military who is questioned in the direct manner (whether by an interrogator affiliated with military or civilian intelligence) has no rights violated, though he is under no obligation to answer the questions and the interrogator is prohibited by international law and the tenets of just war theory from causing the POW any mental or physical duress to get him to answer. Assuming they regard conventional military maneuvers, a warfighter does have a right to his secrets because they regard lawful actions.
 Further, even if the warfighter has engaged in counter-force violence, (assuming he has not committed any war crimes), he has done nothing morally wrong, and having been disarmed is no longer in a state where his rights are partly forfeit; he can no more justifiably be harmed than can be a civilian. Pfaff and Tiel argue that foreign intelligence officers have implicitly consented to having their liberties (e.g. of movement, and to privacy) infringed by participating in the “game” of espionage.
 Like lawful combatants and intelligence officers, terrorists and guerillas expose themselves to their enemy’s less than full deference to their human rights by threatening rights violations themselves.  

In regards to deceptive and manipulative interrogations, there is a moral presumption against lying and manipulation, as such behavior treats other humans as means to one’s own purpose rather than as autonomous individuals. Can such measures be justified during interrogations? A justification for cases in which it is known the interrogatee is concealing relevant information could proceed as follows. I will present caveats related to the interrogator’s epistemic limitations following the justification. 

A criminal like a terrorist or non-self-identified guerilla does not have a right to his criminal secrets, nor is a liar owed the truth.
 Both as criminal plotter and liar, a criminal exempts himself from the reciprocal web of moral obligations by plotting rights violations and lying (e.g. when questioned about his plans). By violating deontological bonds to others, he looses others from an obligation to fully defer to his rights.
 Yet this does not necessarily imply that others have no obligation to rule-breakers, because what someone deserves is distinct from how one should treat him.
 One rights violation does not cancel out the other, necessarily restoring equilibrium. A lie as such (e.g. considered apart from the liar) does not cancel out another lie.
 Nor does the performance of lying undo the lying of another; now merely both parties are lying. 

Of course, it is not the remediation of the rights-violator that is sought by a reciprocal rights violation—by resorting to “the rule of force,” as the philosopher John Locke puts it—but the nullification of the threat. The purpose of using force against a robber is not to punish him, but to make him go away. The rights violator has exposed himself to the “rule of force,” to being treated prudentially rather than with the deference owed one with all his rights intact. As St. Thomas Aquinas writes, “By sinning man departs from the order of reason, and consequently falls away from the dignity of his manhood, in so far as he is naturally free, and exists for himself, and he falls into the slavish state of the beasts, by being disposed of according as he is useful to others.”
 The sinner has declared himself someone who will not listen to rational argument and so is only persuadable by force. And, as the philosopher Sissela Bok puts it, what is justifiably met by force can also be met with guile. 

Granted, an intelligence officer’s target is not necessarily sinning or committing a crime; a foreign intelligence or military officer, contractor or scientist is likely of intelligence interest because he or she is doing his patriotic and moral duty in seeking to defend his or her own nation. (The only target who is likely a criminal is a terrorist and non-self-identified guerilla.) Yet by operating according to the rule of force (in this case justly), the non-criminal class of security threats gives leave to state agents of other nations to operate by the same rule. These state agents have the authority to act because all physical force exercised by a foreign government against a domestic citizen in his or her home country is prima facie illegitimate—only the domestic government being in principle authorized by hypothetical consent to use proportionate levels and forms of coercion for the sake of domestic peace and justice. All foreign force in principle is to be fended off by those state agents whom the state employs to protect domestic inhabitants. Since defense includes anticipation of the threat, intelligence operations to ascertain potential enemies’ plans are justified. This is to say, both sides of an antagonistic pair of nations justly resort to the rule of force—each justified in dealing prudentially with the other side (this is contrast with the criminal who is not justified in resisting the state’s prudential treatment of him, e.g. a thief cannot justly shoot police serving an arrest warrant). Since soldiers and intelligence officers are acting as state agents, their individual volition need not be considered in judging what behavior is acceptable towards them, as is the case with private citizens (described in chapter one).  

An interrogator’s manipulation of a interogatee then, is not punitive, not to “show a him what it feels like,” but to nullify him as a threat to the interrogator’s homeland—by securing his conviction and/or learning of his plans—and to restore the order the detainee’s coercive actions or plans disrupted or would have disrupted. If the interogatee is indeed whom his interrogator believes him to be (more on this below), he is no longer deserving of full deference to his rights—because he is either unjustly using force (e.g. a criminal) or justly using force in an arena where other state agents may legitimately counter him with force (e.g. a foreign military or intelligence officer)—and this opens the way for the interrogator’s manipulation of him in order to protect others. The interrogator is acting not of personal volition but as an agent of the public will; deception and manipulation can be justified in the same manner as would other instances of state coercion of those using force.
 Such action has to be proportionate to the end of neutralizing the aggressor’s threat to remain permissible.
 From this purpose, we can derive an obvious limitation on interrogation: do not lie or manipulate if the direct approach will do, nor lie or manipulate more than necessary to reveal the truth and protect one’s citizens (e.g. it may be acceptable to deceitfully tell a man his wife implicated him in espionage or crime, but not, as he is confessing, deceitfully add “and she’s having an affair”).

The preceding argument would only justify deceptive or manipulative treatment of the interogatee who is actually concealing information prejudicial to the security of the interrogator’s nation. The justification—based on the interogatee’s status as a potential rights violator—is not completely satisfactory to justify authorities’ use of deceit in cases where they suspect, but are not sure the interogatee is concealing security-threatening knowledge. This in fact describes the context of many interrogations. 

Let us first consider this difficulty in a domestic law enforcement context. While the police are always under an obligation to protect society from harm, they cannot violate inhabitants’ rights for this purpose without probable cause. People should not be randomly hauled off the street and interrogated to see if they are plotting any crimes. This is because liberal states properly afford their inhabitants broad deference to run their own affairs and only interfere with this autonomy given evidence of wrongdoing or in various kinds of public emergencies. Further, there must be a relationship between the degree to which a person’s rights are infringed and the probability he has done or is plotting to do something wrong. The reason authorities cannot switch from complete deference to complete prudential behavior on mere suspicion of wrongdoing is because a citizen’s appearing suspicious is often wholly contextual—he may simply be in the wrong place at the wrong time—there being no act that is inherently suspicious, and so, entailing of privacy forfeiture in the way that say, assault entails the forfeiture of bodily autonomy and integrity.
 

Similarly, thoughts are hidden to outsiders, so it is not immediately clear if someone is plotting—as opposed to committing—a crime. The authorities act properly if their questioning of a particular person is proportionate to their protective obligation. The authorities’ actions are proportionate if there are good reasons to believe a particular person has information relevant to a crime and the severity of their method of questioning is indexed to the likelihood that he concealing criminal information. 

Police therefore, have to effectively adopt a hybrid approach, treating a suspect a little bit prudentially, in reference to the possibility that he is concealing criminal information: infringing on his privacy by questioning him, and his freedom of movement perhaps, by detaining him, and then even deceiving and manipulating him. Yet at the same time, police need to pay him some of the deference due apparently innocent citizens, deferring to his possible preference not to speak to them (i.e. the right to remain silent), allowing him counsel, and ratcheting up the prudential treatment of him only incrementally and in response to the likelihood that he is guilty. This is because they suspect, but do not know he is a criminal.

By contrast, it cannot be said that citizens of one country have hypothetically consented to manipulative interrogation pursuant to the protective function of another country’s security forces. The justification for deceptive interrogations of domestic criminal suspects or material witnesses does not transfer to international contexts, because the implicit social contracts granting state authorities police powers are nationally circumscribed. In the context of international intelligence collection, state agents gain moral authority to interrogate foreign citizens by virtue of the latter’s partial forfeiture of their rights through behavior threatening to the interrogators’ nation. (By contrast, domestic suspects are not interrogated because they deserve such treatment—there being no behavior inherently suspicious and no inherent link between apparently suspicious and criminal behavior—but because they have consented to state agents acting as if they deserved such treatment when they appear suspicious.) 

Lawful and unlawful enemy combatants, intelligence officers, and military contractors lose the right not to be treated prudentially—as means to another’s end—by engaging in activity that threatens the security of another nation.
 Again, they are not necessarily acting immorally, but their target nation has the right to defend itself. They are acceptable targets of intelligence collection, including manipulative interrogation if the opportunity arises and prudence allows. Foreign civilians who are not in the employ of intelligence agencies or defense contractors nor knowingly engaging in behavior prejudicial to the security of another nation have not forfeited their rights. Nor can they be said to have implicitly consented to manipulative badgering by foreign intelligence operatives on mere suspicion that they are a threat to the other nation’s security in a manner analogous to citizens’ consenting to being questioned by their own domestic security services when they appear suspicious. 

Again, a citizen does not have her rights violated if she is detained and questioned by a domestic law enforcement officer if she has done something the officer deems suspicious (provided that the officer is behaving reasonably), but the same citizen does have her rights violated if detained and questioned by a foreign intelligence officer, because she is not implicated in the web of conventional rights attending that officer’s nation giving that officer the authority to act. She may well have ceded the legitimate expectation that others fully defer to her privacy (where such infringements are necessary to determine if she is a legitimate intelligence target, e.g. via dragnet signal intercepts), if her domestic intelligence officers are doing the same abroad, but has not hypothetically consented to the more invasive forms of collection like interrogation by herself engaging in security-threatening behavior.
 For his part, the foreign intelligence officer is justified in detaining and interrogating a foreign civilian provided the same sort of standards that apply to domestic agents. That is, the foreign intelligence officer only acts in regards to strong reasonable indications that the civilian in question is a national security threat and that there are no other, less invasive means of acquiring the information. If the foreign civilian is in fact no security threat, her rights are violated and can be understood in the same manner of those of civilians inadvertently harmed in a conventional military assault. Such injured civilians are collateral damage. They are wronged, even if the perpetrators of the action are not wrong in acting. The reason that it is possible to have this disjuncture is that the intelligence officer is often unable to have perfect knowledge of his target’s status, and limiting his actions to situations where he is certain of his target’s status is not likely sufficiently prudent and proactive enough to protect his nation. 

With the force of the collateral damage analogy in mind, the intelligence officer who is contemplating actions that would violate the rights of a suspicious foreign target if in fact that target is not a security threat should use maximum discretion and caution—even apart from the prudential considerations already mentioned. Prior to detaining and interrogating a non-uniformed foreign citizen, I would argue that there needs to be a higher standard of proof that the target is in the relatively unprotected class of unlawful combatants, defense contractors, or intelligence officers than there needs to be when police identify a domestic citizen as a criminal suspect—and that the threat the target poses is of a high order. 

Given this framework, it would be wrong even to subject the innocent neighbor or spouse of a legitimate foreign intelligence target to manipulation, deceit or blackmail in the context of an interrogation. They can however, be offered rational incentives for producing information in non-custodial settings, ranging from altruistic to monetary incentives. Since their rights are fully intact, they are due the same deference due any stranger; means no more offensive than used by a salesman, or person collecting petition signatures in a public setting ought to be used.

Even if they have engaged in counter-force violence, assuming they have not committed war crimes, enemy POWs are legally and morally innocent, and cannot be punished in detention; the purpose of detention is merely to keep them from returning to the battlefield. Interrogation tactics then cannot have any sort of punitive character; since the POWs are not a physical threat, physical force in particular cannot be used against them. Since POWs do potentially have information regarding the capturing power’s national security, they are liable to manipulative and deceitful stratagems. They cannot however be threatened with physical violence or deprivation of privileges if they refuse to speak.
 These soldiers’ being in enemy uniform is sufficient “probable cause” to treat them as POWs and to non-coercive interrogation. 

The same justifications for manipulative interrogations apply to enemy intelligence officers and unlawful enemy combatants, whether non-uniformed enemy soldiers (e.g. engaged in espionage or sabotage), guerillas who are not identified as such, or terrorists.
 The restrictions on interrogations that apply to POWs however, do not necessarily accrue to these classes of persons.
 The spy, terrorist, unidentifiable guerilla, and undercover military agent all have essentially criminal profiles to the target nation, even if acting under orders from the leaders of a nation-state. Yet they are not citizens of the target nation and if captured abroad do not necessarily get the civil guarantees of the domestic criminal suspect. This is not to say that all these actors are morally the same—nor that anything goes, regarding their treatment—but most take, or mean to take advantage of the relative openness of their enemy’s homeland, or the relative relaxed posture of warfighters behind their own lines to spy or do military-level damage. These actors have not exposed themselves to the same risks as a uniformed soldier—in disguise, they takes advantage of the latitude of a civilian or of a soldier among comrades—and therefore are not deserving of the same conventional rights as a POW. That said, apart from other serious moral concerns and coercion’s very dubious efficacy, prudence may advise against using force in interrogations for fear of reciprocal behavior by the enemy against irregular allied assets. 
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