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This paper will explore problems and potential solutions for a moral theory that claims our most basic and powerful deontological rights stem from our self-ownership. Call this the Self-Ownership Thesis. Such views have attracted those yearning for an explanation and vindication of the thought that we enjoy powerful protections from interference when we are minding our own business even if more social good would result if we were interfered with.
 After all, you may not take my kidney without my consent merely because it could do more good elsewhere. Self-ownership is attractive because it appears to offer a satisfyingly direct and not very hostage to empirical fortune justification for such protections. That something is mine—that I own it—provides an obvious and much relied upon rationale for my authority over what may happen to a thing even when others can create more good with it. Further, it is deeply plausible that one has a non-conventional claim to decide what may be done with one’s body and to not having it messed with without one’s consent. Self-ownership, far from a cobbled together rationalization for protecting the privileges of the privileged, is an intuitive and tempting foundation for a non-consequentialist morality.
 Small wonder, then, that leftist non-consequentialist egalitarians are now busily exploring the prospects of vindicating their view from within a self-ownership framework. 

And of course self-ownership does not only protect our kidneys. It is also thought to grant us broad protections from coercion when we are engaged in self-regarding actions with other competent self-owners. Let’s call the attractive set of rights that libertarian self-ownership views are thought to vindicate, the Millian liberties. Consequentialism, it is often thought, makes the protection of our Millian liberties too hostage to empirical fortune for we can easily imagine cases in which interfering with a person’s Millian liberties creates more value. Self-ownership views, it is thought, provide a more secure, and therefore more attractive, justification for such liberties. 

The Self-Ownership Thesis is traditionally taken to maintain that only rarely, at best, may we infringe upon the property rights of the one for the sake of the good of the many.
  Thus it is, at best, rare that we may tax the rich merely to benefit the poor or take a person’s spare kidney or blood just because it is badly needed elsewhere. More generally, there are classes of actions that infringe upon a person’s property rights and we enjoy powerful, if not absolute, protections from all such actions. On this conception, my property rights, whether they protect something important to me or not, provide powerful protections. This is what allows the above simple and powerful argument against a range of activity that would infringe upon what a person owns without requiring an investigation into the significance of the infringement. 
I will argue that the most plausible understanding of the rights of self-ownership is significantly different from the traditional understanding. I will argue that maintaining that we are entitled to powerful protections against even trivial infringements on our property has consequences no one is willing to accept. Rather, the most plausible understanding of the rights of property owners must allow that small infringements for significant gains are quite generally permissible.
 Two implications of what I claim is the genuine upshot of the Self-Ownership Thesis are particularly at odds with the traditional understanding. First, I claim that, best understood, our rights of self-ownership do not provide powerful protections against all redistributive takings of our property. The strength of the claim that we have against redistributive efforts that involve infringing property rights for the sake of promoting the social good is significantly more variable, and thus sometimes much weaker, than the tradition supposes. Thus it will not infrequently be permissible to take some property from a person who will little miss it and give it to those who truly need it. Secondly, I claim the Self-Ownership Thesis’s vindication of our Millian liberties remains importantly hostage to empirical fortune. If I am right, proponents and opponents of self-ownership libertarianism have significantly misunderstood what the moral upshot would be of our being self-owners. Further, while the upshot I claim flows from The Self-Ownership Thesis is more congenial to my consequentialism-polluted intuitions than the traditional view, I avoid reliance on such intuitions in shaping the rights of self-ownership. I aim to argue for my non-traditional conception of the rights that flow from self-ownership using only intuitions that libertarians and non-libertarians share.
The plan for the paper is to start with a problem for the Self-Ownership Thesis. The problem is that it is implausible that we enjoy the same degree of protection against all actions that infringe upon our self-ownership. If we enjoyed such powerful protection against trivial infringements too much would be impermissible. Your trivial pollution, for example, that eventually falls to the earth and causes some small risk of minor skin irritation, would seem to infringe upon my property rights over my skin.
 If so, the Self-Ownership Thesis threatens to make all fires impermissible unless they are unanimously consented to by everyone that might be affected by them. Nozick saw this worry and significantly adjusted his view to try to solve this problem. Peter Railton emphasized this problem in arguing that such views are fundamentally problematic.
 After explicating this worry further, I offer what I take to be the most natural and plausible fix; namely that we allow that different property infringements are differentially important and we are owed different levels of protection against them. We will also consider at length and reject a few attempts to solve the problem without this move.
Then I turn to the issue of how we might understand what makes one property right weightier than another. Broadly, one might use an objective or subjective measure of the significance of different infringements. I argue that the objective measure, divorced as it is from the agent’s own assessment of the significance of the infringement, abandons the self-ownership framework for our rights. Alternatively, one might tie the strength of the right to the strength of the agent’s contingent concern about the infringement. The latter, I claim, fails to vindicate the thought that there are classes of actions, such as self-regarding actions or acts that infringe upon our freedom of religion, that we all enjoy powerful protections from. Rather, the upshot of such a view would be that we are only owed powerful protections against infringements that we quite mind. On such a view, some will enjoy only quite weak protections against some property infringements. In sum, distinguishing the size of the protections we are owed against various infringements, as seems the most plausible way to develop the framework, forces self-ownership views into unfamiliar waters in which our Millian liberties are once again hostage to empirical fortune. While it seems awkward to count it as a cost of the emerging view that it would generally allow as permissible redistributive taxation of money (or hair) from those who little feel the loss to those who are seriously in need, this would be a most significant change in the view.
I should also emphasize that I am claiming that a self-ownership view that does not allow that differentially significant infringements merit different levels of protection has grave difficulties and I have not found a way to make them plausible. If such views are not plausible, then self-ownership views are forced to take what may well feel to be a half-step towards consequentialism. The moral disvalue of infringements would be more broadly fungible for social good than such views have traditionally supposed. However, it is important to see that the resulting view would remain deontological and rights-based rather than consequentialist. The resulting view could say that you may not impose infringement harm of size N on me just to avoid 5N of harm befalling others. But the view does abandon the odd but traditional thought that the size of the infringement harm to me of your action has no impact on the amount of social good needed to make such an infringement permissible.

1: The Failure to Distinguish the Seriousness of Property Infringements

Some actions are morally worse than others. It is not merely that the morally permissible acts are better than the impermissible. Some bad types of actions are worse than others. I have a claim that you not take my tennis racket without asking but it is worse to so take my kidney. And in a range of cases how morally bad an action is affects how much social good can make such actions permissible. If the only way to save Joe’s life is to use my racket without my permission then surely you may do so. But if Joe will die unless you take my kidney it still seems you may not take it. If Joe will be run over by a bus unless you push his body out of the way without being able to get his consent beforehand, you may do so. But you may not do so just for a laugh.

Some imaginable deontological theories would have difficulty explaining this. The class of deontological theories that seem to be embarrassed by this difficulty I will call “Broad, All or Nothing” deontological theories. Such views aim to illuminate a broad swath of the moral terrain with a single principle. Further, this principle most naturally suggests that an action either fully has the morally problematic feature or fully fails to have it. Intuitively the problem is that such views conflate cases on the trivial end of the spectrum and on the serious end and treat them as if there were equally morally important. Call this the Conflation Problem. The case that springs to mind here is Kant, especially his Universal Law formulations of the categorical imperative. Contradictions, whether in the will or in conception, seem to be all or nothing rather than coming in degrees. Further, Kantians interpret the Universal Law formulations such that it is meant to settle a very wide swath of morality.
 Thus I suspect that at least Kant’s Universal Law formulations will prove vulnerable to the kind of concerns urged here.
 This paper will be focused only on how this worry plays out for the Self-Ownership Thesis. But the conclusions I draw here apply at least against any view that claims we have uniformly strong property rights forceful enough to vindicate the stringent traditional conclusions against nearly all re-distribution and paternalism, whether such a scheme is justified via self-ownership or not. 
Some terminological issues must briefly detain us. I will refer to unconsented to crossings upon another person’s property, with Nozick, as a “boundary” or “border” crossing. One would have naturally expected that a view that takes property rights very seriously would maintain that at least all harmful border crossings without consent are rights infringements. However, according to some views, as we will see, a boundary crossing would only become a rights infringement if, for example, adequate compensation is not paid or if the harm from the crossing exceeds a certain threshold.
 An infringement involves doing something that someone’s rights protect her against. Nonetheless, a rights infringement could potentially be permissible, at least according to non-absolutist variants of the view, if it would, for example, avoid a catastrophe.
 In such cases let us say the infringement is justified. Infringements that are not so justified are impermissible and violate a person’s rights.

Traditional self-ownership views have tended to have the two features that generate the Conflation Problem. Such views aspire to illuminate a wide swath of the moral terrain, perhaps all of enforceable morality. And such views have tended to suggest that an action either fully infringes a property right to one’s own body or it fully fails to do so. Intuitively a theory that has the Conflation Problem will either treat serious matters too lightly or treat trivial matters too seriously. In the self-ownership tradition infringements have always been taken to be a very big deal. Thus the way the Conflation Problem will manifest itself in such a view will be by treating relatively trivial infringements as if they were more significant than they are. The friend of the Self-Ownership Thesis might try to persuade us that it is appropriate to treat such radically different infringements with equal care. This would be to argue that while the view does conflate seriously different sorts of infringements, it is not a problem that it does so. I think when we see the upshot of this strategy we will find this implausible. Alternatively, the view could be modified to avoid the most dramatic sorts of Conflation Problems.
The four most obvious ways the traditional view could be modified to avoid The Conflation Problem would be to either: 1) make it harder for an action to count as an infringement by maintaining that a border crossing only counts as a rights infringement if the harm of the border crossing exceeds a certain threshold. As this view rejects the idea that there is no lower limit to the border-crossing harm that results in an infringement call this to reject No Lower Limit, or 2) maintain that differentially important infringements can be made permissible by different amounts of social good (call this rejecting All Infringements are Equal) or 3) claim that our owning something does not give us a claim against just any harmful boundary crossing even if it is above a threshold, but rather only against certain types of such crossings such as those in which the border-crossing harm is intended, foreseen, or in which the owner is used as a means (Call this rejecting Property Rights Protect against Border-Crossing Harm) or 4) reject the view that one’s property boundaries create powerful side-constraints and instead maintain that one may freely cross the boundary of a person’s property without her consent so long as you adequately compensate her for this. Elsewhere I try to show that this view, which I dub “cross and compensate,” is Nozick’s view. Much of the rest of the paper will explore the first three of these options and argue that only the second option holds real promise of adequately responding to the Conflation Problem. I explore the virtues and vices of cross and compensate elsewhere and conclude that it is inadequate to our problem and has independent issues.
 A fifth option of seriously downgrading the significance of all infringements would obviously have the Conflation Problem in the opposite way—that is, it would treat as too trivial very serious matters.
2: Nozick

Nozick briefly but illuminatingly considered the view that border crossings must involve at least a certain threshold of harm to count as an infringement and rejected such views. In doing so he highlighted important issues concerning risk. He wrote

Actions that risk crossing another’s boundary pose serious problems for natural-rights positions…. Imposing how slight a probability of a harm that violates someone’s rights also violates his rights? Instead of one cutoff probability for all harms, perhaps the cutoff probability is lower the more severe the harm. Here one might have the picture of a specified value, the same for all acts, to mark the boundary of rights violations; an action violates someone’s rights if its expected harm to him … is greater than the specified value. [74]

In other words, to count as an infringement an action that risks crossing a border would have to produce above a threshold level of expected harm. But against that tempting modification, Nozick continued
This construal of the problem cannot be utilized by a tradition which holds that stealing a penny or a pin or anything from someone violates his rights. That tradition does not select a threshold measure of harm as a lower limit, in the case of harms certain to occur. It is difficult to imagine a principled way in which the natural rights tradition can draw the line to fix which probabilities impose unacceptably great risks upon others. [75]
Nozick’s reasoning here seems to me persuasive, if in need of some fleshing out. Nozick is charitably interpreted as thinking not only that historically self-ownership views have held that there is not a lower limit of border crossing harm below which the action does not count as an infringement (No Lower Limit), but that the tradition has good reasons for that commitment. What might those reasons be? Nozick does not much speak to this question. Vallentyne, Steiner, and Otsuka (VSO) offer several possible responses to the Conflation Problem, including the possibility of rejecting No Lower Limit. We will shortly consider difficulties in rejecting No Lower Limit in the context of assessing VSO’s view.
For now I will just say that Nozick’s argument seems sound that if there is no lower limit to the amount of boundary crossing harm that constitutes an infringement in cases of harms certain to occur, then there is no principled ground for maintaining there is such a limit in cases of risk or expected harm. In other words, if we accept No Lower Limit we must accept No Lower Expected Limit.

When we turn our attention away from the question of whether or not an act constituted an infringement and to the question of how much social good it would take to make such an infringement permissible, new options open up. We want to say that I have some claim against your stealing my penny or my pin, but we also want to say that I enjoy less protection against your borrowing my tennis racket than stealing my kidney. And we could say all this by saying that as the significance of the infringement diminishes, the size of the social good needed to make such actions permissible becomes less. So, we could seemingly vindicate our commonsense intuitions here if we said that if you need to borrow my racket without my permission to ward off an attacker, doing so does infringe upon my property rights, but if things will be very bad if you do not so infringe, it may well nonetheless be permissible for you to do so. 
It is not clear that Nozick considered the possibility of selling different infringements at different prices.
 In any case, recall that Nozick expresses agnosticism between an absolutist view and one that allows that an infringement is permissible to avoid a “catastrophic moral horror.”
 Both of these views suggest that the size of social good needed to make permissible any infringement, regardless of its significance, remains constant; that is “All Infringements are Equal.” The view need not be that all infringements are in all ways normatively alike, but rather only that in terms of the amount of social good needed to make such an infringement permissible, they are equal. 
Otsuka makes clear that the strict rights of self-ownership he accepts cover one’s hair and so he is committed to strict rights even against trivial infringements. Thus one might be encouraged to think that he is committed to All Infringements are Equal. In passing however, Otsuka seems favorably disposed to a luxury tax on that which is self-owned but not necessary for a decent life if such a tax could prevent people from freezing to death.
 Such thoughts do not get further discussion but the view just described may look as though it requires the thought that different infringements are being sold at different prices (infringements not very harmful to the owner being sold more cheaply than infringements that are—hence the tax only on what is a luxury). Still it seems fair to me to say that Otsuka affirms a very stringent, if not absolute, right over one’s hair even if the harm to one of it being taken is trivial. Perhaps we may say that while Otsuka is not clearly committed to All Infringements are Equal, he is clearly committed to All Infringements are a Very Big Deal. 
Vallentyne calls himself, in conversation, a reluctant absolutist. I take it to be clear that all absolutists must accept All Infringements are Equal. Vallentyne claims that even in cases in which slightly injuring a person would save millions of lives, the self-ownership of the one who would be injured makes it unjust to impose such an injury.

As I discuss elsewhere, Nozick tries to respond to cases where even trivial pollution might be thought to infringe on so many rights as to be impermissible not by distinguishing between more and less harmful infringements but by appeal to what I call “cross and compensate”. Cross and compensate permits us to harmfully cross other people’s boundaries provided we provide enough compensation to make the person whose boundary is crossed at least as well off by her own lights as she would have been had the crossing not taken place. On this view, a border crossing would only become an infringement if such compensation were not provided. Thus our pollution case could end up infringing on no rights. But if the compensation were not provided, then even trivial pollution would still amount to a full infringement and be permissible only to avoid a catastrophe. Nozick, characteristically for champions of views in the neighborhood of self-ownership, tries to find ways to fix problems that intuitively have to do with differentially significant infringements by fiddling with what counts as the one-size fits all infringement.

All Infringements are Equal, by my lights unattractive on its own, becomes intolerable when combined with No Lower Limit. A view with both of these features seems to force us to conclude that flying a plane over a person’s head with a one in a trillion chance of the plane braking down and crashing into that person must be counted as a rights infringement. And, since on this view rights infringements are normatively a big deal, we seem to reach the conclusion that flying planes, emitting pollution, etc. are going to be generally impermissible as such actions will involve infringing on many people’s rights. If any unconsented to use of or risk to a person’s property is an infringement even if the use is nearly harmless, and if our rights against any infringement are very strong, the predictable consequence is that, for example, even innocuous pollution that results from badly needed activity such as building a fire is a violation unless it is universally consented to. This combination threatens to make impermissible a range of activity needed to enjoy an acceptable level of liberty. Presumably even throwing a stick for my dog would be impermissible given the very small chance that it may hit an unseen person and so infringe her rights.
 Accepting both No Lower Limit and All Infringements are Equal yields an unacceptably severe version of the Conflation Problem.

We might try saying that risks to a person’s property that do not eventuate in harms are not infringements. But this will not help against trivial actual border-crossings, such as some possible pollution cases, and it will make surprisingly problematic our claim that others not play Russian roulette with us against our will.

I will treat views that make impermissible any sized risk of even trivial infringements as implausible. Certainly such views no longer seem attractive from the point of view of liberty. Although such issues do not get enough direct attention, I believe that traditional versions of the self-ownership view tends to combine No Lower Limit and All Infringements are Equal and then struggle with the consequences I am highlighting here. This combination is unpromising. If the friend of self-ownership had to give up one of the two, All Infringements are Equal seems the more tempting option to lose as it is less intuitively plausible and, as I will shortly argue, rejecting No Lower Limit is problematic. We will therefore shortly be focusing on how the view might go without this component.
But there may still appear to be another way out of this jam without abandoning All Infringements are Equal. One might try saying that we only infringe a right of someone when we do so intentionally or when we use them as a means in the pursuit of our plans. Michael Otsuka takes such a path, suggesting that our rights of self-ownership protect us only from being intentionally used as a means or from taking from us income earned with using only our own bodies.
 But as I have argued at more length elsewhere, this would leave our bodies unprotected from other people blowing up an area near our property to clear some land, foreseeing that this would kill us.
 Doing so is not intentionally using us as a means in the relevant sense.
 Such a move would, most charitably interpreted, radically sacrifice the breadth aspiration of self-ownership views, leaving such views significantly incomplete even concerning enforceable morality and require significant supplementation even concerning what claims we have that others not mess with our bodies. Further, I take it to be clear that owning something gives one claims well beyond others not intentionally using it as a means without one’s consent. Thus I think we can safely set aside such views.
I believe there are several reasons why it is no accident that traditional forms of the Self-Ownership Thesis have been developed in ways that generate such severe Conflation Problems.
 One of these reasons is the strength of the Cohen-inspired understanding of the rights of ownership which straightaway generates very severe Conflation Problems. I discuss this below. But here I will speculate that part of the problem stems from its advocates focusing on offering a corrective to the perceived unacceptable willingness of consequentialism to violate the claims of the one for the sake of the group. Nozick generalized from cases in which the one is seriously sacrificed for others towards principles that make it a Very Big Deal if the one suffers even incredibly minor infringements for the sake of the group. Recall that Nozick only contemplated tolerating any infringement if was needed to avoid a catastrophe. When we remind ourselves how minor infringements can be, granted No Lower Limit, and we keep in mind Nozick’s point about what this requires that we say of actions that impose very tiny risks, we see that treating every bit of infringement-harm as a Very Big Deal is implausible. Nozick wrote that the sort of side-constraints he championed
reflect the fact that no moral balancing act can take place among us; there is no moral outweighing of one of our lives by others so as to lead to a greater overall social good. There is no justified sacrifice of some of us for others. This root idea, namely that there are different individuals with separate lives and so no one may be sacrificed for others, underlies the existence of moral side constraints.
 

This statement, which develops Nozick’s Kantian rationale for side-constraints, taken literally, rules out the most trivial infringement even if it would produce amazingly important benefits. It can seem that it is Nozick’s Kantian rationale that is the problem we have found here. The commitment to not sacrifice the one, no matter how trivially, for the sake of the many, immediately threatens us with Conflation Problems. Our example of pollution shows just how difficult it is to literally accept the view Nozick expresses above. Such thoughts amount to an over-reaction to the perceived excessive willingness of consequentialism to sacrifice the one for the sake of the group. We are finding that not only do the cases of pollution and risk show difficulties with absolutist variants of the view but also that it puts great pressure on the idea that All Infringements are Equal and on All Infringements are a Very Big Deal.
3: Vallentyne, Steiner, and Otsuka: Towards The Obvious Solution

By now it may well seem that part of the problem is stemming from indeterminacy in exactly what rights I have in virtue of being a self-owner. G. A. Cohen responded to the persistent worry that self-ownership is problematically indeterminate by offering a principled way of sharpening the proposal. He maintained that “the stipulation that self-ownership confers the fullest right a person (logically) can have over herself provided that each other person also has just such a right generates a procedure for determining the content of self-ownership.”
 Vallentyne, Steiner, and Otsuka (VSO) follow Cohen in insisting that their proposal is made more determinate by appealing to the notion of full self-ownership. Full self-ownership “is simply (roughly) the logically strongest set of ownership rights over a thing that a person can have compatibly with others having such rights over everything else.” They claim such an understanding of “full-ownership has a relatively determinate content.”
 They then note that this notion of full self-ownership, what they eventually call strict self-ownership, “has some rather radical implications.” These include the claim that my self-ownership is violated “if, in the process of putting out a dangerous fire, you inadvertently send a small bit of stone one hundred yards away, where it lightly flicks my hand. Most people with strong libertarian inclinations will want to reject these implications and thus reject full self-ownership in the strict sense.”

In response, VSO tell us that their view is compatible with four possible exceptions, in any combination, from full self-ownership. The exceptions are actions where it is the case that:

1) there is only a very small probability that it will result in an incursion against oneself

2) if there is an incursion, the harm to oneself will be trivial

3) the harm was not reasonably foreseeable

4) the benefits to others of performing the action are enormous (e.g. avoidance of social catastrophe).

The first thing that should strike us about this proposal is that it is ad hoc. There is no effort to make a case that the overall proposal has any more unity than a determinate conception of self-ownership together with four independent exceptions to handle counter-intuitive cases.
Further, although the Cohen-inspired understanding of the content of the rights of self-ownership is theoretically attractive and principled, it seems inevitably to force the view into the unacceptable corners I have been discussing. The exceptions VSO allow here are just the sort that both seem most obviously needed to make the view plausible and yet to inevitably and by design fail to provide “the logically strongest set of ownership rights over a thing that a person can have compatibly with others having such rights over everything else.”
 The Cohen-inspired conception, despite its significant virtues, will inevitably lead the view towards exactly the implausible results that VSO’s modifications are designed to avoid. There seems to be a significant tension between this principled way to understand what the rights of self-ownership are and the more plausible understandings of our rights. As I will argue below, rejecting All Infringements Are Equal seems the least ad hoc way of addressing the problem even though it will continue to conflict with the Cohen-inspired understanding of the rights of self-ownership.
VSO’s exceptions do not handle the counter-intuitive cases satisfactorily, I will argue. Obviously I cannot here show this for each of the 16 variants of VSO’s proposal. What I will hope to do here is show that the general shape of each of the exceptions they offer do not individually look to be adequate. Recall that we have already considered the prospects for non-absolutist versions of the view that permits rights infringements to avoid catastrophes (VSO’s fourth option) and found that this move on its own failed to distinguish adequately between more and less serious rights violations and so was unable to make permissible intuitively acceptable risks and pollution. 
VSO’s third option that there is no rights violation if the harm was not reasonably foreseeable seems unhelpful. Saying that a border-crossing was not “reasonably foreseeable” might be taken to mean that such a crossing was very unlikely. If we take it this way, it collapses into the first VSO response that I will consider below. But instead we might take it to suggest that the focus should be on the reasonable subjective probabilities available to the actor, not on the objective chance that an action would cross a border. So understood, the distinction is of little help with our problem. The cases that are causing the problem for supposing that our property rights are uniformly very strong are cases of trivial harm or risk. The problem is just as acute in cases where the actor is aware of the small risk.  
I speculate that the reason Russian roulette with a great many chambers seems obviously impermissible and flying a normally safe plane seems obviously permissible, despite both activities imposing the same chance of border-crossing harm, has nothing to do with the foreseeability of the harm and everything to do with the significantly different amounts of social good likely to be created by such actions.

Let us now consider the two last modifications VSO offer to full-ownership which essentially amount to rejecting No Lower Limit. Consider first the idea that if the risk of a boundary crossing is small enough, this amounts to no infringement at all. First, as Nozick showed above, this proposal is unmotivated if we accept No Lower Limit in non-risky cases. Second, there will implausibly be cases where risks just below the threshold are no problem as far as rights are concerned but just over it is a full rights infringement.  Such views will be forced to maintain that arbitrarily small additional impositions of risks make a very great moral difference—a much greater difference than a larger amount of risk that took us near to the threshold. Third, this would mean that a state lottery in which there is a small chance that the rich have their assets redistributively taxed, would not violate the rights of the rich. Nor would a similar lottery where my organs would be used for others.  Fourth, this would mean that we did not have a right that others not play Russian roulette with our head so long as the chance of killing us is small enough. Fifth, uncoordinated acts each of which is below the threshold could add up to an arbitrarily high chance of an infringement yet no one infringes upon my rights.
 Sixth, some acts that bring no one’s risk above a threshold could raise a lot of people’s risk a little. Presumably the standards should be higher for imposing a small risk on billions of people than it should be for imposing such a risk on one person. Releasing a carcinogen that has a one in a billion chance of killing those who inhale it is very different if it is imposed on only one person than if it is imposed on a billion people. Seventh, nothing has yet been said about the value of the risk-imposing act to the person who imposes the risk. Surely if the act promises only trivial or no value for the actor, or only an infinitesimal prospect of a value, then such actions should be less permissible. For example, if the act promises an N chance of a benefit to the actor and it imposes a 2N chance of an infringement-loss of that same sized benefit to the person affected by the act, then presumably the act should not be permitted even when 2N is still a quite small risk.

Let us now consider VSO’ final amendment; the view that if an act would harm someone only a small amount, below some low threshold, it would not amount to a property infringement. This is just to reject No Lower Limit. Against this view, note first that the second, fifth, sixth, and seventh concerns above about imposing small risks can obviously be modified to pose problems in the case of small harms. Second, as Nozick pointed out, what would happen to ownership rights over a pen or a pin if relatively trivial harms did not count as rights violations? Third, we might see property rights as fundamental and pre-social natural rights or we might see the institution of property as itself justified by considerations of social value. Allowing that our property rights are not violated in cases in which we are harmed only slightly suggests the latter picture.
 Such a picture would make perfect sense if the point of the institution of property was to serve as a very socially useful convention. 
The good thing about VSO’s exceptions from full self-ownership is that they allow us to mark important moral distinctions between actions that impose tiny risks and other kinds of actions that impose greater risks, actions that impose great harms and actions that impose less than great harms, and actions that would infringe rights but produce tremendous benefits and actions that would not produce such great benefits. All of this is helpful and moves in the right direction. Unfortunately, however, these moves remain uncoordinated and ad hoc and, because they are developed only to allow exceptions when harm or risk is very small or benefit is very large, they miss a great many other distinctions that should matter to us. For example, we presumably also want to distinguish between and treat differently the imposition of mid-sized risk and very high risk. It is hard to see a principled rationale for allowing that some such differences matter a lot and others matter not at all.
There is an obvious way to remedy these problems with VSO’s proposal. We could let the badness of the rights infringement vary continuously with the size of the risk and the harm. And we could sell different sized infringements for different amounts of social welfare. What seems plausible, and what VSO’s modifications from the implications of full self-ownership begin to capture, is that the lower the risk of an infringement an act causes, and the less harm it threatens, the cheaper it should be in terms of social utility to make permissible. The most obvious view in this neighborhood would say that as the welfare costs of an infringement diminish, and as the risk of a boundary crossing diminish, so does the amount of social welfare needed to make permissible such an action. On any reasonable conception of welfare, some infringements of our property rights threaten us with only trivial harms and so should presumably be more cheaply bought by social welfare. Indeed, as we have seen this must be so if just about any pollution or tiny risks of infringement is to be permissible. 
On the resulting conception, the fact that something is one’s property provides protection in proportion to how important it is for the owner that the thing not be infringed upon. So perhaps the fact that an infringement causes N amount of the relevant sort of infringement-harm requires that the act produce at least 20N of social good to be permissible.
 This allows the less serious infringements to be bought for less social good, it retains a deontological, rights based approach, it vindicates the thought that because something is mine I have say over what may be done with it well beyond the extent to which I can create the most good with it, it vindicates the thought that the fact that we own a penny or a pin gives us a claim that others not take such things from us, yet it can explain in a principled way why flying normally safe planes overhead is permissible. It vindicates the intuition that you may borrow my tennis racket without my permission if you need to do so to save a life yet you may not take my kidney to save a life. It avoids in a principled way the Conflation Problems.
 Such a view looks much less ad hoc than VSO’s proposal, it is more determinate than their proposal, and it solves the concerns just mentioned above about their view. Finally, the emerging view can offer an explanation for why someone might have been mislead into supposing our property rights are so uniformly powerful. A person might make such a mistake by focusing on and inducting from cases like the kidney example above where our property rights really do offer very powerful protections.
A person might well complain that there will be no single multiplier that will allow us to capture both the intuition that we must not take the kidney and that we may turn the trolley. This seems a legitimate worry. There are several possible replies; 1) we could reject the entire framework, 2) we could live with some of our intuitions being bruised and settle for them being bruised less than on a traditional self-ownership view or a consequentialist view, or 3) we could add to the framework by, for example, claiming the multiplier is greater for harms intended rather than merely foreseen.

The most obvious way to respond to the general challenge highlighted by the pollution and risk cases would be to distinguish between important property rights and relatively trivial ones and be willing to sell violations of the less important property rights relatively cheaply for social good. That is, the view might provide a theory of value that explains why some property rights are more significant than others by showing that some such rights protect more valuable things and others protect only trivial things.

3: Problems With the Obvious Solution for the Traditional Conclusions
The most obvious, compelling, and principled way we have found to respond to the Conflation Problem within a self-ownership framework is to distinguish between important property rights and relatively trivial ones and be willing to sell violations of the less important property rights relatively cheaply for social good. That is, the view would provide a theory that explains why some property rights are more significant than others by showing that some such rights protect more valuable things and others protect only trivial things. The central problem we have found is not that the rights of self-ownership are conceived to be very strong, although they are, but rather that there is too little discrimination in what sorts of infringements trigger the full protection of such rights. 

The problem for the emerging self-ownership view (call it the Value-Sensitive Self-Ownership View) is not that there are no credible ways to distinguish between more and less significant infringements. Rather the problem is that there is no reason to be hopeful that there is a plausible theory of value that explains the differences in significance in property rights infringements in a way that simultaneously provides three things our traditional libertarian needs: 1) the distinction in significance of rights stems somehow from the thought that we are self-owners, or at least is not ad hoc or in tension with the Self-Ownership Thesis, 2) it vindicates traditional libertarian conclusions such as the broad impermissibility of paternalism and the near inviolability of our body when it comes to taking money, hair or blood for others who badly need it, yet 3) it makes room for infringements on our property rights where we think we surely must permit them, such as in the case of pollution, acceptable risks such as flying planes over people’s heads, and soft-paternalism cases such as pushing people out of the way of busses. Call these the three criteria of adequacy for a theory of value that vindicated the Self-Ownership Thesis as it has been traditionally urged. The challenge for traditional understandings of the upshot of the Self-Ownership Thesis is to come up with a theory of value that combines these three features.
 
Let us consider the two broad types of theories of the variable significance of different infringements our libertarian might offer. This theory of value can either defer to the agent’s own point of view in determining what makes an infringement more or less serious or not. Just to have labels, albeit imperfect one’s, let’s call the former subjectivist and the latter objectivist. There will be many different objective and subjective theories. All subjective theories will, in one way or another, defer to the agent’s will, choices, or preferences under certain conditions. To simply matters, I will focus on cases where the agent’s will or choices are aligned with her preferences. That is, all the relevant subjectivist options point in the same direction.

If the theory of value is objectivist, then although the agent who does not consent to infringement A or B but who expressly wills and prefers that A happen rather than B will, in some cases, nonetheless enjoy less protection from B than from A simply because infringement B is considered a less significant infringement on that agent’s property. There will be cases where there is enough social good involved to make infringement B permissible but not infringement A. I want to say that whatever is generating this view about the relative moral significance of these actions, it is not stemming from the agent’s self-ownership. To the extent that our ranking of the significance of different actions was stemming from the self-ownership of the agent the ranking should reflect in some way the agent’s own view of the significance of the infringements upon her. If anything is bad about, for example, paternalism on a self-ownership view, it is that others who do not own something are making decisions about what will happen to that thing without gaining the consent of the person whose property it is. Naturally then, if we are looking for an account of what made one infringement worse than another on a self-ownership view we should think it is that one infringement is even less responsive to the will of the person whose property is being infringed. 
Imagine what it would be for the opposite to be true. We would have to think that while Joe is a competent adult who fully owns something and unreservedly prefers that we infringe upon it in way A rather than B, nonetheless, because it is his property we should infringe in way B rather than A. The absurdity of that claim suggests that the objective account of what makes infringements differentially significant is a poor fit with the self-ownership view. That is, I am claiming this theory of value fails to capture well the first criteria of adequacy discussed above for a theory of value that fits with the Self-Ownership Thesis.

Alternatively, if our libertarian uses a subjectivist theory of value here, she will have a hard time vindicating the claim that there are powerful general considerations against forbidding someone from engaging in homosexual sex or forcing them to avoid saturated fats. People care about such prohibitions to different extents. Some may not much mind such infringements while not doing anything that counts as having consented to them. We do not consent to something merely by not minding it much. So the problem on the subjective side is that what different people value can differ so widely. As a result, the subjective theory of value will not be able to vindicate the thought that there are classes of actions, such as freedom of conscience, or freedom from interference with self-regarding actions, that we all enjoy powerful protections from. On the view under discussion there will be people who do not value or only slightly value this or that traditional libertarian sphere of protection, and then they will not enjoy powerful protections against infringements into that sphere. Such people will, on the subjectivist theory of value under consideration, enjoy only weak protections against some infringements. The traditional libertarian claim that we all enjoy powerful protections against action that infringes upon our property in such ways will not be vindicated. The threatened result would be that the status of our supposed libertarian protections of our Millian liberties on the value-responsive libertarian account will be quite subject to empirical fortune, not unlike consequentialism. Thus I am claiming such views score poorly in vindicating the second criteria of adequacy for a theory of value that can serve the needs of the Self-Ownership Thesis as it has traditionally been conceived. 

I have so far tried to stress reasons that a self-ownership view seems to fit best with a subjective account of the significance of infringements. But in truth I would think any reasonable conception of the significance of infringements, whether subjectivist or objectivist, would have to allow that a range of infringements of the sort the traditional view rules out are not very significant and so we are entitled to only weak protections against them. 

Thus whether our libertarian embraces a conception of value that defers to the agent’s own point of view or not, there appear to be serious costs for the Self-Ownership Thesis as traditionally understood. The above is sufficient to fuel the suspicion that there is nothing significantly more important about the aspect of self-ownership that is protected by the property rights that libertarians have traditionally stressed than the property rights that protect us from things like pollution, risk, and soft-paternalism. That is, there is nothing about the value of what such rights protect that provides a principled basis for our libertarian’s insistence that the former sort of rights are very stringent while allowing that the latter sort of rights are much more easily made permissibly infringable for the sake of social goods. Thus, whatever reasonable theory of value we use to distinguish serious from trivial infringements such that flying planes and trivial pollution are permissible, will also justify a significant amount of re-distribution and paternalism. 
Conclusion

I have argued that the Conflation Problem poses a serious challenge to The Self-Ownership Thesis and that the best way for such views to respond to the challenge is to reject All Infringements are Equal and allow that different kinds of infringements merit different levels of protection. We considered several other ways the view might be amended to handle the challenge and found them less compelling. 
Traditionally libertarian self-ownership views have claimed that the fact that something is our property gives us powerful protections against even trivial infringements on what we own. Thus, they have claimed, respecting property rights requires that we never or only rarely infringe on some people’s property even for significant gains in social good. I have argued that this is not the most tempting or plausible interpretation of the rights of self-ownership. Maintaining that trivial property rights have such great strength would have consequences that no one is willing to accept. The most plausible understanding of the rights of property owners must allow that small infringements for significant gains are quite generally permissible and thus that, for example, redistributive takings from those who will be little harmed by the loss and giving to the desperately needy will be broadly permissible on the most principled version of the Self-Ownership Thesis.

� I am very grateful for helpful discussion with Jason Brennan, Aaron Bronfman, Eric Mack, Joe Mendola, Justin Moss, Michael Otsuka, Dan Russell, David Schmidtz, Drew Schroeder, John Thrasher, Mark van Roojen, the students in my graduate seminar at Nebraska on these issues, commentators on two Pea-Soup blog posts, the audience at the 2012 Arizona Workshop on Normative Ethics and at the 2012 Noise conference, an anonymous referee for this volume and, especially, Janice Dowell, Connie Rosati, Peter Vallentyne and Steve Wall. This is a companion paper with my “Backing Away from Libertarian Self-Ownership” Ethics 123 (Oct. 2012): 32-60. Each paper considers different replies to the same problematic feature of self-ownership views. Thus there is overlap between the papers and some paragraphs in common. While the arguments of each paper are meant to be independent of each other, I believe they supplement each other.


� See, among others, John Locke, Second Treatise of Government, Hackett Publishing, 1980, p. 19. Locke writes, “every man has a property in his own person: this no body has any right to but himself.” See also Nozick, Anarchy, State, and Utopia, p. 172, 281-3, and 286; Murray Rothbard, The Ethics of Liberty, New York University Press, 2002, p. 113, goes further and claims that the only human rights are property rights; John Hospers, “The Libertarian Manifesto,” in Morality in Practice, ed. James Sterba, Wadsworth, 1997, p. 21, writes, in his defense of libertarianism, that “libertarianism … is the doctrine that every person is the owner of his own life, and that no one is the owner of anyone else’s life…” …”; Eric Mack, “Self-Ownership, Marxism, and Egalitarianism,” parts 1 and 2, Politics, Philosophy, and Economics, vol. 1, no. 1 (Feb, 2002), and vol. 1, no. 2 (June, 2002), explicitly embraces the Self-Ownership Thesis in these and other works. Left-Libertarian writings that champion the Self-Ownership Thesis include, among others, Vallentyne, Steiner, and Otsuka, “Why Left-Libertarianism Isn’t Incoherent, Indeterminate, or Irrelevant: A Reply to Fried,” Philosophy and Public Affairs 33 (2005): 201-15, Michael Otsuka, Libertarianism Without Inequality, Oxford University Press, 2003, Peter Vallentyne, “Left-Libertarianism and Liberty,” in Debates in Political Philosophy (ed. Christiano and Christman, Blackman Publishers, 2009: 137-51), Hillel Steiner, “Original Rights and Just Redistribution,” in Vallentyne and Steiner (eds.) Left-Libertarianism and Its Critics, Palgrave, 2000. See also J.J. Thomson, The Realm of Rights, Harvard University Press, 2000. She concludes, “people own their own bodies.” See also Michael Huemer, “America’s Unjust Drug War,” in James and Stuart Rachels’ (ed.) The Right Thing to Do, (2010, McGraw Hill).


� G.A. Cohen highlighted such advantages of self-ownership views in his “Self-Ownership, World-Ownership, and Equality,” in his Self-Ownership, World-Ownership, and Equality (Cambridge, 1995).


� I here speak of “property rights” rather than “property rights in oneself” because the former is less cumbersome and more general.  I mean to be talking about property rights that are purported to have the moral force that the Self-Ownership Thesis attributes to our rights over our own bodies. It is, of course, an interesting question (and one that divides left and right-libertarians) how widely beyond the self we have property rights so conceived. Broadly, left-libertarians maintain it is at best rare to have such powerful property rights in things other than oneself while right-libertarians maintain that it is common.


� There is a different but related question of how regularly it in fact is the case that infringements would make the world significantly better. Some libertarians are doubtful that things like redistributive taxation would in fact make for more social good. If they were right about that, the practical upshot of the view I propose here would be less different from the traditional view than I go on to suggest. Nonetheless the significant change in why such redistribution is impermissible would remain.


� See Samantha Brennan’s “Thresholds for Rights,” Southern Journal of Philosophy 33 (1995): 143-168 and Michael Smith and Frank Jackson, “Absolutist Moral Theories and Uncertainty,” The Journal of Philosophy 103, 2006, pp. 267-283.


� See Nozick, Anarchy, State, and Utopia, chapter 4 and Railton’s “Locke, Stock, and Peril” Natural Property Rights, Pollution, and Risk, in his Facts, Values, and Norms (Cambridge University Press, 2003).


� “Social Good” stands in here for a variety of possible views and need not be simply aggregate welfare. 


� See Steven Wall’s excellent discussion of problems self-ownership views have handing cases of soft-paternalism “Self-Ownership and Paternalism,” Journal of Political Philosophy (2009) 17 (4): 399-417. Presumably self-ownership views must significantly rely on social conventions and tacit consent to make permissible such things as slapping a good friend on the back after she gets tenure without getting consent beforehand. Recall that Nozick strongly rejects tacit consent. He writes, “tacit consent is not worth the paper it is not written on.” (287).


� Tom Hill, in “Making Exceptions Without Abandoning the Principle,” in his Dignity and Practical Reasoning (Cornell University Press, 1992), considers the sort of challenge to such Kantian principles I have in mind. Hill writes that there is a “tendency to append a ‘catastrophe clause’ to familiar principles whenever the consequences of adhering to the principles are so repugnant that it seems morally perverse to refuse the exception. …[But] if the balance of consequences determines what to do in the extreme cases, why not in the case slightly less extreme, and so on?” [199-200] Hill’s suggestion for attempting to solve this problem “is that the dignity principle applies first to decisions about the basic system of public laws and only then to individual decisions remaining underdetermined by those laws.” [208]. Essentially, the suggestion is that we take Kant to be talking, like Rawls, primarily about the basic structure of a just society rather than individual morality.


� It may be that whether or not one can universalize a maxim in part depends on the amount of social good at stake. If so, Kantian views have an obvious method of avoiding the Conflation Problem. If not, then they seem vulnerable to the problem. Nozick’s use of Kant’s idea that we must not use people as a means seems directly vulnerable to the problem.


� I think we should say that on a non-absolutist version of the view, enough social good can make it permissible to infringe a right, rather than say that in such cases the right disappears. Nozick says “Overridden rights do not disappear; they leave a trace.” p. 180.


� Nozick, p. 30, expresses agnosticism between an absolutist version of the view and one that permits rights infringements to avoid a “catastrophic moral horror.”


� I follow Vallentyne’s helpful terminological conventions here. See his “Enforcement Rights and Unjust Intrusions,” forthcoming in Ratio 24 (2011).


� “Backing Away from Self-Ownership”


� Two quite recent and highly recommended works that deal with the often neglected chapter 4 of Anarchy, State, and Utopia are Eric Mack’s “Nozickian Arguments for the More-Than-Minimal State,” and Barbara Fried’s ““Does Nozick Have a Theory of Property Rights,” both in The Cambridge Companion to Nozick’s Anarchy, State, and Utopia, (eds. Ralf Bader and John Meadowcroft), Cambridge, 2012. Kasper Lippert-Rasmussen “Against Self-Ownership,” Philosophy and Public Affairs (2008) 36, no 1, is also highly recommended.


� Nozick’s considered view, I believe, allows that different border crossings take different amounts of compensation to make such crossings not count as infringements. This is different from different infringements getting different weight.


�  Nozick, p. 30. It is commonly maintained that deontological theories, even those that have no natural home for considerations of the overall good, can nonetheless reasonably maintain that the proposed side-constraint is overridden when a great amount of good would be lost if we heeded the constraint. That is, it is claimed that such deontological theories are not rendered problematically ad hoc by helping themselves to such an addition no matter how inorganic to the rationale on offer for the side-constraints. But consider the apparent gruesomeness of a consequentialist view that says that we should maximize welfare, unless doing so would create a rights-violation catastrophe. After noting some suspicion that consequentialist views are being held to a higher standard here, let us share the common assumption that there is nothing problematically ad hoc about such deontological views with escape clauses for welfare catastrophes.


� Otsuka, p. 17 and 19.


� Peter Vallentyne, “Left-Libertarianism and Liberty,” p. 7. Confusingly, Vallentyne writes “It may simply be that it is reasonable to behave unjustly in such extreme circumstances.” One would wish for some unpacking of the notion of “reasonable” in the above sentence. Vallentyne does not consider the case of risk, but I am supposing that No Lower Limit implies No Lower Expected Limit and so any sized risk of imposing any infringement harm is unjust on this view.


� See my “Backing Away from Libertarian Self-Ownership.”


� Nozick notices that not being able to impose any risk of a property-rights infringement on another would make a criminal justice system impermissible. He writes, “For any system we can devise which sometimes does actually punish someone will involve some appreciable risk of punishing an innocent person, and it almost certainly will do so…” [96].


� Railton nicely stresses this point. Nozick discusses such issues without taking a stand on how to resolve them around pages 75-6.


� Otsuka, p. 15. His conception of the rights of self-ownership centrally include “A very stringent right of control over and use of one’s mind and body that bars others from intentionally using one as a means…”


� I consider and find insufficient such moves in more detail in my “Backing Away from Self-Ownership.”


� In “Backing Away” I distinguish two different senses of using someone as a means. There is the sense at play in Kant’s categorical imperative that is relatively broad. And there is a narrower notion of literally making use of a person in the aid of one’s plan, such as pushing the fat man in front of the trolley. Otsuka clearly has in mind this latter, narrower understanding of what it is to use someone in mind.


� Obviously even if our property rights are much less powerful than the Self-Ownership Thesis maintains they are, we may well deserve to be thought of as the owner of something or my own body. I am keeping in place, as I believe G.A. Cohen did in his influential understanding of the rights of self-ownership, the idea that a key desideratum of such a conception of rights is that they reasonably be thought capable of serving as a premise in establishing our libertarian’s very strong conclusions against nearly all paternalism and re-distribution. Some influential contemporary libertarians, such as David Schmidtz, appear to treat the stringency of these conclusions as much more negotiable. See his “Property and Justice,” Social Philosophy and Policy 27 (2010): 79-100. 


� Nozick, p. 33. Recall that Nozick did not insist on an absolutist version of the view. Given this, apparently he should not be seen to insist that we take this passage literally.


� Cohen, “Self-Ownership: Delineating the Concept,” p. 213. See also Hospers, p. 22, who writes “Each human being has a right to live his life as he chooses, compatibly with the equal right of all other human beings to live their lives as they choose.”


� Vallentyne, Steiner, and Otsuka, p. 204-5. See also the papers by the left-libertarians referred to in note 2.


� Vallentyne, Steiner, and Otsuka, p. 206 and 207. Steiner and Vallentyne, when writing alone, do not clearly reject such an implication.


� Vallentyne, Steiner, Otsuak, p. 204.


� Nozick, in a special context, says just this. See p. 74.


� Such a complaint forces us to distinguish between the view that each person may permissibly impose up to N amount of risk and the view that each person may permissibly have up to N amount of risk imposed upon her. The latter view will maintain that whether an act of mine violates your rights depends on what others have done. Nozick discusses such issues on p. 74 and surrounding.





� Many have championed a broadly consequentialist rationale for the institution of property. Surely it is implausible on its face that things would go better without stable expectations to enjoy and plan around the availability of certain goods and the incentive structure provided by such stable expectation. But such a rationale for property need provide no reason to think that, for example, progressive taxation rates that largely leave such attractive features of property in place should be thought to violate our legitimate expectations to our property. The arguments presented here are in no way hostile to the institution of property, but only tell against treating property rights that are independent of such considerations as uniformly morally powerful and fundamental.





� Obviously I am just following out the simplest variant of such a picture. The framework need not be welfarist and could include prioritarian thoughts as well. Below, however, I will argue that the self-ownership view fits best with a subjectivist conception of the relevant value.


� Richard Arneson, “Self-Ownership and World Ownership: Against Left-Libertarianism,” Social Philosophy and Policy 27, No. 2 (Winter, 2010), p. 192, also find that the most promising left-libertarianism must be modified so that “the level of bad consequences that suffices to trigger a moral permission or requirement to infringe Lockean moral rights is variable, depending on the moral importance of the rights at stake in the situation.”


� The unadorned view would work something like the view Scheffler outlined in The Rejection of Consequentialism, (Oxford, 1982). But it would avoid many of the problems that beset that view.


� I think of this as pursuing a line that G.A. Cohen suggested but did not pursue. He wrote, “Self-Ownership: Assessing the Thesis,” in his Self-Ownership, Freedom, and Equality, p. 231, a “limited dose of forced labour is massively different, normatively, from the life-long forced labour that characterizes a slave.”


� For similar issues in a different context see Samantha Brennan, “How is the Strength of a Right Determined? Assessing the Harm View,” American Philosophical Quarterly 32 (1995): 383-392.


� Nozick and Otsuka both embrace subjective accounts. Nozick seems to defer to an agent’s actual preferences, perhaps after they have experienced the boundary crossing. Otsuka appeals to more fully informed desires when discussing the sort of equality of opportunity for welfare view he adopts for goods that are not owner-occupied.


� It is important to stress that I am only claiming that such redistribution is much less likely to infringe the best understanding of our natural property rights than the tradition has maintained. I have not tried to rule out that such redistribution might be morally forbidden or unwise for other reasons—such as that it is in fact counter-productive in the long-run to social good. “Bleeding Heart Libertarians” maintain that traditional libertarian conclusions are warranted not because they flow from self-ownership but because they tend to make the world a better place. I have yet to begin to consider such views.
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