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THE DUTY TO PROTECT

KOK-CHOR TAN

1.

Much of the philosophical discussion on humanitarian interven-
tion has been concerned with what we may call the permissibility
question, that is, whether and under what conditions intervention
is. morally permissible. Relatively litile attention, however, has
been paid to the question whether an intervention, when per-
missible, can also be morally obligatory.! This relative neglect in
the literature concerning the obligation to intervene is perhaps
understandable given that the just war tradition, within which the
debate on intervention is conventionally situated, is concerned
with limiting the occasions for war and protecting the sovereignty
of states, and so treats intervention as a forceful transgression of
state sovereignty that needs to be justified. The burden, in other
words, is generally on interveners to prove that their actions fall
within the limits defined by the principles of just war.

But in recent years, some of the more urgent criticisms con-
cerning intervention are directed not at unjustified interventions
but at the failure to intervene to protect human rights. The case
of Rwanda is an obvious example. Here, the main criticism was
not the familiar one that an intervention took place when it
should not have but that an intervention to stop the genocide did
not happen when it ought to have. The tardy and tepid response
on the part of Western democracies to the human rights viola-
tions in Kosovo and the Balkans more generally, the rapid with-
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drawal of the intervening force from Somalia when the interven-
tion became no longer risk free, and the indecisiveness in action
with respect to the civil war in Liberia are other examples.? These

* cases poignantly suggest that the moral problem of intervention

is not restricted to the question of permissibility but further in-
cludes the question whether an intervention (when permissible)
can also be obligatory. The philosophical debate surrounding in-
tervention must move beyond the permissibility question, which
has preoccupied much of the contemporary discussion, and ex
plicitly address the question of obligation. This is not to suggest
that the permissibility question is settled and no longer open to
debate but only that the question of obligation is a distinct and
morally pressing one that deserves more attention in the litera-
ture than it currently receives.

One might offer the observation that although the central chal-
lenge of intervention during the height of the Cold War was to
contain unjustified and violent interference in the affairs of other
states, the passing of the Cold War presented the new challenge of
getting states to intervene to combat severe human rights abuses.
The eagerness of the rival superpowers to intervene in countries
for the purpose of extending their spheres of influence during

.the Cold War has been replaced by a reluctance on the part of the

remaining superpower and its allies to commit their military in
regions where there are no perceived national security interests,
even when human rights violations in these regions acquire geno-
cidal proportions. The new “realities” of the post—Cold War era
have made poignant a question that was less urgent when states
were eager to intervene.? These admittedly conjectural comments
aside, it is an indisputable fact that humanitarian intervention in
the contemporary world is undertaken selectively by the countries
capable of stopping gross human rights viclations, and this natu-
rally raises the question of whether it is morally right for a state
not to intervene when such violations occur.

In this discussion, I want to explore that question, whether _

there is an obligation to intervene to protect human rights—
a duty to protect, for short. Two more specific questions can be
identified. First, are the conditions that are necessary for mak-
ing an intervention permissible also sufficient in themselves for
making that intervention obligatory? That is, is a permissible
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intervention also straightaway an obligatory intervention? Second,
if not, what are the additional conditions that must be met before
a permissible intervention becomes an obligatory intervention?

I will address these broad questions in the following, more def-
inite, steps. I begin, in section 2, by examining why one might
think that a permissible intervention is also straightaway obliga-
tory. One reason for this is that given the stringency of the condi-
tions that an intervention must meet in order to be permissible,
these conditions are also thought to be, by themselves, robust
enough to generate a duty to protect. To put it more specifically,
it might seem that if human rights violations are severe enough to
overrule the principle of nonintervention, they should also be
severe enough to overrule the right of third-party states to neu-
trality. I point out, however, that this argument shows only that
there is an imperfect obligation on the part of any partcular state
to intervene, in the sense that the international community as a
whole has the duty to protect, but ne specific agent can be said to
have the moral duty to act. It seems, then, that if the duty to pro-
tect is to be a perfect duty, there must be the additional condition
that an agent capable of performing the duty be identified and
assigned the responsibility to act.

I go on (section 3) to consider two situations in which the
“agency condition” is arguably met. One is when an agent siands
in a special relationship to the people needing protection; the
other is when an agent is obviously the most capable among
potential actors of successfully providing the protection. But {sec-
tion 4) even if the agency condition is not satisfied in the above
ways, that there is a duty to protect means that all relevantly situ-
ated members of the international community are obliged to take
the necessary steps to assign and allocate their respective responsi-
.bilities to facilitate the discharge of the collective duty. In other
words, if there is an imperfect duty to protect, it need not, and
ought not, to remain imperfect. Finally (section 5), I ty to
counter the objection that the duty to protect exceeds the limit of
obligation because of the risks of military intervention.

To avoid misunderstanding, it is worth stressing the obviows
point that there can be a duty to protect only if it is also permissi-
ble to protect. This follows from what I hope is a truism that alt
obligatory actions must by definition be permissible—one cannot
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be required to do that which one is required not to do. So my dis-

" cussion assumes that humanitarian intervention is permissible in
_at least some cases. My question, to be precise, is whether a permis-

sible intervention could also be morally obligatory.*

Before beginning, I want quickly to note and leave to one side
a possible line of argument in defense of obligatory intervention.
Ome might argue that a state has a duty to intervene when the
human rights violations in a foreign country pose a security threat
against its own citizens. Given that states have the primary obliga-
tion to ensure the security and safety of their own citizens, a state
can be said to have a duty to intervene (where the intervention is
also permissible) that derives from its primary obligation to its
own people. The practical significance of this argument is not
to be underestimated. Many commentators have remarked, for
example, that the events of 9/11 are stark reminders that human
rights violations—and conditions associated with these, such as
the phenomenon of failed states, civil war, genocide, and so on—
in distant lands can have regional and even global consequences.
Failure to take action abroad can have serious security repercus-
sions at home.® Still, it is worthwhile asking if there can be a duty
to intervene for the sake of protecting foreigners. This question
clearly raises distinct issues that are of philosophical interest in
their own right, for it asks whether there can be moral reasons for
going to war that are not tied, directly or indirectly, to national
defense. But for this reason, the question also has significant prac-
tical implications. Grounding the duty to intervene on the duty to
protect national- security holds the former hostage to how coun-
tries perceive and understand the interdependence between
global human rights protection and their national security.

Taking the duty to protect to be derivative of a country’s
national security commitments allows potential interveners to
rationalize their inaction against grave moral atrocities. As sug-
gested above, a primary reason for the failure to respond to the
genocide in Rwanda was the perception, by those most capable of
stopping the atrocity, that Rwanda did not present a compelling
national security issue.® Indeed, how severe human rights viola-
tions elsewhere can affect another country is ultimately specula-
tive, given the complex array of contingencies involved, and so
whether any given human rights crisis in a foreign land is thought
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to pose a threat against a country’s national security depends on
its own “expert” evaluation of the situation. But if there is a duty
to protect that is nonderivative (in the aforementioned sense),
it would not be constrained by the difficulties of assessing the
national security challenges. presented by humanitarian crises
abroad, and one can defend such a duty without invoking poten-
tially controversial causal claims about security and human rights.
It is, therefore, not just conceptually interesting but of great prac-
tical importance that there may be a duty to protect that is inde-
pendent of national security considerations.

2.

Discussions of humanitarian intervention sometimes assume that
a permissible obligation immediately generates 4 duty to protect.
The report of the special International Commission on Interven-
tion and State Sovereignty (ICISS), entitled The Responsibility to
FProtect, illustrates this way of thinking.” Its title notwithstanding,
the report is narrowly focused on the traditional debate concern-
mg the limits of state sovereignty and the principle of noninter-
vention. It is mainly concerned with clarifying the conditions
under which an offending state’s sovereignty may be overridden
for the sake of protecting the rights of its own citizens. It does not
explain why a permissible intervention also generates “a responsi-
bility” on the international community or some other agent “to
protect.” Instead, it simply assumes that when the principle of
nonintervention is overridden, there is “the international respon-
sibility to protect.”® The report seems to take it for granted that
there is a default responsibility to protect, and the only obstacle to
the performance of this responsibility is the principle of noninter-
vention. S0 once the nonintervention principle has given way, the
default duty can be permissibly carried out.

Establishing the permissibility of intervention is, of course, a
necessary first step toward showing its obligatory character, given
that an obligatory action must, by definition, be permissible.
Because some continue to oppose the permissibility of interven-
tion on the grounds of state sovereignty and the principle of non-
mtervention, to the extent that the ICISS report persuasively
defends the permissibility of intervention by showing the limits of
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sovereignty and nonintervention, it contributes importantly to

advancing this debate. But permissibility alone does not necessar-
ily generate an obligation, and if the ICISS report is, as its title
intends, interested in the question of responsibility, the missing
premises that are needed to connect the claim about permissibil-
ity to the conclusion about responsibility must be fleshed out. It
might be the case that intervention presents a special class of
action, such that when it is permissible, it is also necessarily oblig-
atory. But this needs to be explicated.

Let us examine, then, whether the conditions for permissible
action do in fact sufficiently ground an obligation to act in the
special case of humanitarian intervention. Humanitarian inter-
vention involves the use of military force to defend the popula-
tion of a foreign country against human rights abuses. This use of
force is normally directed against the ruling regime of a country.
However, in the case of a failed state (e.g., Rwanda or Somalia),
the use of force will be directed against insurgents who are attack-
ing the populaﬁon. ‘What is common to both cases, importantly, is
that the territorial integrity and the political sovereignty of an
independent state are compromised for humanitarian reasons.

The precise limits of a permissible intervention are, of course,
a point of contention in the just war debate.? But it is generally
agreed that intervention is permissible when the human rights
violations in a country are so extreme as “to shock the conscience
of mankind,” to use the familiar expression. Such violations in-
clude mass enslavement, genocide, large-scale massacre (whether
genocidal in intent or not), mass expulsion, and so on. Indeed,
interventions are termed “hwmanitarian” {and thus by definition
permissible?) when they are motivated by the need to put a stop
to grave human rights violations.

Of course, other considerations are relevant in determmmg
the permissibility of intervention. As with any defensible military
action, the intervention has to meet certain requirements of pro-
portionality (for example, the foreseeable harm to civilians resuit-
ing from the intervention cannot be disproportionately greater
than the ongoing violation against them that the intervention
aims to end). Also, it is normally agreed that the use of force is
permitted only after nonmilitary alternatives have been seriously
tried, and that the military option (given its inherent high moral
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costs) has a reasonable chance of success. Moreover, to ensure
that the intervention is not an “ideological intervention” (that is,
an intervention serving geopolitical ends) under the guise of
humanitarianism, there might be the further requirement that a
permissible intervention must also be a multilateral one.’® But
serious human rights violation is the crucial and necessary factor
that is commonly thought to make a humanitarian intervention
permissible. The universality of human rights means that state
borders provide no immunity from international moral action
when the violations of rights within a country are severe enough.

What the conditions of permissibility overrule is the presump-
tion of state sovereignty and the corollary principle of noninter-
vention. Internatonal relations are premised on the idea that
states have sovereign -political authority over their territories,
and the principle of nonintervention protects this sovereignty.
Michael Walzer writes that the principle of sovereignty “derives its
moral and political force from the rights of contemporary men
and women to live as members of a historic community and to
express their inherited culture through political forms worked
out among themselves,”! However, Walzer also notes that when
human rights abuses in a state are so extreme as to make any talk
of community or self- determination “cynical and irrelevant,” that
state forfeits its claim te sovereignty, and military action, under
the right conditions, may be taken against it to end the abuses.’?
The idea that states have absoluie sovereignty and that they may do
whatever they want to their own citizens is rapidly becoming an
outmoded one.!?

Taking this relatively widely accepted (and minimalist) account
as the paradigmatic case of permissible intervention, it seems that
a permissible intervention must also be obligatory. If rights viola-
tions are severe enough to override the sovereignty of the offend-
ing siate, which is a cornerstone ideql in mternational affairs,
the severity of the situation should also impose an obligation on
other states to end the violation. If the right of the offending state
to nonintervention may be overruled in the name of human
rights, so too, it seemns to me, may the right of other states to stay
disengaged. '

This seems to me to be uncontroversial. Human rights gener-
ate corresponding obligations of different kinds on all parties to
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conduct themselves in the appropriate ways. Following Henry
Shue’s well-kmown typology as one illustration, human rights gen-
erate the duty to avoid depriving (a duty that the offending state
has failed to live up to); a duty to protect from deprivation (which
an indifferent agent fails to live up to); and a duty to assist those
who are deprived.' The first duty, the duty to avoid depriving,
imposes duties on agents not to violate human rights; because the
offending state has failed in this regard, it may be acted against,
its claim to state sovereignty notwithstanding. The second, the
duty to protect, would require that agents take the necessary
steps to counter the rights abuses, and this can, it seems to me,
include military action under the right conditions. Rights, as Shue
argues, entail both positive and negative duties. People whose
rights are being violated have a right to protection, and this right
will require that others act in the appropriate ways to provide the
protection. :

The force of human rights can, therefore, impose a duty on the
part of third parties to intervene to combat rights abuses where
necessary; human rights, as James Nickel puts it, “generaie corre-
sponding duties,” including the duty to protect.” Taking rights
seriously entails taking seriously the duties generated by these
rights. The duty to protect derives from the commitment to hu-
man rights, and this commitment can overrule the presumptive
right of states to remain neutral.

Now, the right of states to neutrality in war is an aspect of their
sovereignty, and it is often accepted as a convention in just war
theories that no state may be forced to enter into a war.’® In ex-
amining the issue of obligatory intervention, we are therefore
confronting another aspect of the ideal of sovereignty. Although
addressing the question of permissible intervention means ad-
dressing the sovereignty (and its limits) of the offending or failing
state, discussions of obligatory intervention must also address the
sovereignty of the neutral state and its presumptive prerogative,
as a sovereign state, not to engage in a war for humanitarian
ends. In asking whether there is a duty to protect, we are in effect
asking whether a state in fact has the sovereign right to remain
neutral in the face of a humanitarian crisis, even if military
engagement is a necessary means of combating the crisis.

As there is a presumptive right of sovereignty to noninterven-
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tion, so too there is a presumptive right of sovereignty to neutral-
ity. But if serious human rights violations can overrule a state’s
sovercignty and its right to nonintervention, it can, it seems, also
overnile a state’s sovereign right to remain neutral. When human
rights violations are “terrible” enough to constitute sufficient
grounds for overriding the claims of sovereignty in one case, it
should also be sufficient for overriding the claims of sovereignty
in the other. As a matter of consistency, one must conclude that a
permissible intervention also generates a duty (on other states) to
intervene.l” If the principle of sovereignty yields for one, it should
also vield for the other.

It might be objected here that there is an important moral dif-
ference between the offending state and the neutral state such
that the sovereignty of one may be overridden but not that of the

- other. The alleged difference is that the offending state has acted

in ways that make it deserving of the forfeiture its sovereignty,
whereas the neutral state has not.

But this objection mistakes the normative basis that motivates
humanitarian interventions and the overturning of the principle
of sovereignty. It is not the active violation per se of human rights
that has overturned the sovereignty of the offending state but the
fact that basic human rights are not being protected. It is a rights-
generated duty to avoid harming that allows for an intervention
against the offending state. Similarly, it is the rights-generated
duty to protect that imposes a duty on a third state to take action
against the offending state. Whether states have positively acted in
ways as to deserve the forfeiture of their sovereignty is a morally
irrelevant point in this analysis of intervention.

Intervention, I would argue, is not about punishing an offend-
ing state for its human rights failures; it is grounded on the need
to protect the rights of persons. Intervention gains its moral legit-
imacy not as a claim ahout punishment but as a claim about pro-
tection. It is the need to protect human rights that allows for the
forfeiture of the sovereignty of the offending state. And this need
to defend human rights, I am suggesting, will limit the claim of
neutral states (at least, those in a position to do something about
the rights violation) to stay out of the conflict. So it is not that the
active violation of rights on the part of a state causes it to forfeit
its sovereignty, which in turn renders permissible an intervention

The Duty to Protect 93

by outsiders. Rather, it is the need to protect human rights, which
compels ouisiders to intervene, that explains the bypassing of sov-
ereignty when the protection requires it.

Understanding the limits of sovereignty in terms of rights pro-
tection rather than in terms of punishment is consistent with the
widely held view that a state that is unable to protect its own
people against severe violations by substate elements within its
borders may also be intervened against (e.g., in Somalia and
Rwanda). That is, the territorial integrity and the political sover-
eignty in the case of a falhng or failed state can be legitimately
transgressed when the abuses against its population are serious
enough, regardless of whether the foundering state regime itself
is actively doing the violating or is simply unable to stop the abuses
that are being carried out by substate elements. An account of
intervention based on the deserved “forfeiture” of sovereignty
does not square with this wide endorsement in international prac-
tice of the permissibility to intervene against failing or failed states
to protect human rights, where these states cannot be said to have
acted in ways as to forfeit their formal right to sovereignty.

To be sure, there is a difference between an offending state

- and a neutral state. An offending state may be coercively thwarted in

order to protect the rights of the population it is violating. One
need not treat this forceful coercion as a case of punishing the
state but as a case of doing what is necessary for protecting the
rights of persons. And because intervening in the offending state
is necessary to end rthe rights violation, there is a right to use force
within its jurisdiction without obtaining its consent. Still, the
important distinction remains that there is no right to coerce a
neutral state, as there is to coerce an offending state. But my dis-

cussion above respects this morally inwitive distinction. 1 am not .

suggesting that the neutral state may be attacked like the offend-
ing state just because it can no longer appeal to the principle of
sovereignty. I am claiming only that the mneutral state cannot
appeal to the principle of sovereignty to maintain its neutrality.
Both offending and neutral states lose their appeal to sover-
eignty in situations of severe rights abuse. For the offending state,
this can include losing the right not to be attacked, if attacking it
is necessary for ending the violations. For the neutral siate, there
is no such need to attack it. Losing its claim to sovereignty means
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only that it loses the right to eontinue its neutrality, not that it
may be attacked—attacking it serves no purpose toward ending
the human rights abuse. Now, one may say that when we insist
that a country has a moral duty to wage war, we are subjecting its
people to force in some sense, for we are demanding that they
expose themselves to violence. But this raises the different ques-
tion of the risks of military engagement and the limits of obliga-
tion, a point to which I will turn in section 5.

In short, if human rights are important enough to trump the
principle of state sovereignty, they can trump the right of states to
neutrality, and so can impose on states the duty to protect. Thus,
although ordinarily a permissible act need not be obligatory,
humanitarian intervention presents a special case. Given the strin-
gent conditions that are necessary for an intervention to be permis-
sible, it follows that these same conditions are also sufficient for
making that intervention obligatory. One might say that the moral
gap between permissibility and obligation is always bridged in the
special case of humanitarian intervention. Given the moral seri-
ousness of humanitarian intervention, it can never merely be a
prerogative. By default, all permissible interventions generate a
duty to protect.!®

So, as a first formulation, one might say that whenever it is per-
missible to intervene in a country to stop severe human rights
violations, there is an obligation on the part of the interna-
tional community or some state to intervene. On first glance,
then, it might appear that the implication of the ICISS report,
that a permissible intervention straightforwardly generates a duty
to protect, is not unwarranted, once the underlymg premises are
spelled out,

The phrase “international community” or “some state,” how-
ever, underlines a possible shortcoming in the formulation. Sinece
it is not clear which particular state in the international commu-
nity (only some unspecified state} should perform the task of inter-
vening, it appears that there can be no perfect duty on the part of
any state to act. As Walzer poinis out, “The general problem is
that intervention, even when it is justified, even when it is neces-
sary to prevent terrible crimes, even when it poses no threat to
regional or global stability, is an imperfect duty-—a duty that
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doesn’t belong to any particular agent. Someone ought to inter-
vene, but no specific state in the society of states is morally bound to
do 50.”¥ The duiy to protect, unless some agent is identified as
the primary agent of protection, is at best an imperfect one—it is
a duty that cannot be morally demanded of any particular state.

What this means is that the duty to protect is not effectively
claimable unless it “is actually allocated to specified agents and
agencies.” Absent such an allocation, any right to protection
(such as violated individuals might have) would be what Onora
O'Neill, borrowing Joel Feinberg's terminology, calls a “manifesto
right.”® A manifesto right is a right that a claimant has but that
nonetheless cannot be. effectively enforced because no specific
agent has a duty to provide that right. People whose rights are
being violated have a right to be protected, as I have argued.
Unfortunately, no specific agent bears the duty to provide that
protection. What would change the prospects of the claimant is
that “specified others” are earmarked as the agents responsible
for carrying out the protection. '

The distinction between perfect and imperfect duties is central

+to Kantian ethics. For Kant, a perfect duty “allows no exception in

the interest of [an agent’s partial] inclinations,” whereas an
imperfect duty allows an agent discretion and latitude as to when
and how, and for whom, the duty is to be discharged.?! Among
Kantian scholars, the basis for this distinction is sometimes said to
rest on the distinction between duties that are owed to specifiable
persons on the one hand, and duties that are not owed specifi-
cally to anyvone on the other, rather than on the distinction be-
tween duties for which agents are specified and duties for which
there are no specific agents. That is, on this view, imperfect duties
are imperfect more because of the lack of specificity of claimarits
than the lack of specificity of agents. Accordingly, on this interpre-
tation of Kant’s distincton, it mjght not be quite accurate to say
that a duty to intervene is an imperfect one, for, in this case, it is
clear to whom this duty is owed—it is owed to the people whose
basic rights are heing seriously violated by their own state. Still, 1
think that treating a duty as imperfect on the grounds that no
agent has been specified, as Walzer and O’Neill do, is not.incon-
sistent with the spirit of the Kantian distinction. If agency is not
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specified, one can easily see why potential agents can have the dis-

cretion of not acting in aff cases of humanitarian crisis if for each
case there are alternative agents who can as well perform the
action required by duty. At any rate, what is of significance for my
discussion is not whether the duty to intervene is imperfect in the
technical Kantian sense but, rather, the substantive moral claim,
following Walzer, that in the absence of a clear specification of
which country is to intervene, it is not clear if any can be morally
bound to do so. For consistency, I will follow Walzer in referring
to this as a problem of imperfect obligation.?

It seems that for a permissible intervention to generate a per-
fect duty to protect—that is, a duty that can be demanded of a
specific agent and is therefore effectively claimable—a further
condition (in addition to the permissibility conditions} must be
satisfied. This is the condition that an agent (or class of agents)
be identified as having the defined duty to carry out the interven-
tion. Call this the agency condition. A morally demandable inter-
vention, then, is an intervention that satisfies the permissibility
conditions as well as the agency condition. It must be a permnissi-
ble interveriion in which it is also clear who the agent of protec-
tion is.

One obvious way the agency condition is satisfied is by some
form of institutionalization of responsibilities through which the
different requirements of the duty to protect are specified and
assigned to specific states or international agencies, and each
then can be morally bound (in other words, have a perfect duty)
to carry out its assigned tasks. Before discussing the issue of insti-
tutionalizing responsibilities, however, I want to consider two situ-
ations in which the agency condition might be thought to be met,
antecedent to any institutional arrangements. In the first, there is
a capable agent who stands in a special relationship of some sort to
the people needing the protection. In the second, there is an
agent who is clearly the most capable among potential actors of suc-
cessfully carrying out the protection duty. The assumption that
special relationship and/or special capability can identify an
agent of protection is sometimes alluded to in public discussions
on intervention. It is therefore worthwhile uncovering and exam-
ining the underlying arguments behind this assumption to evalu-
ate its plausibility.
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3.

A state (or more precisely the people of a state) can stand in a
special relationship to a people needing protecting by virtue of
their shared historical ties. The historical relationship between
the United States and Liberia is one obvious example. Because
of this special tie, the United States is widely seen (by interna-
tional organizations and by prointervention Liberians themselves)
to have the special obligation to intervene to put a stop to the
thirteen-yearlong civil war ravaging that country. As the Bridsh
ambassador-to the U.N. puts it, the United States is “the nation
that everyone would think would be the natural candidate” to
intervene given its historical ties with Liberia.?® Indeed, there is
the general sentiment in international practice that as former
colonial powers, certain countries have continuing special respon-
sibilities to take action to-ensure stability and peace in their for-
mer colonies (Britain in Sierra Leone, France in the Ivory Coast,
and Portugal in East Timor, for example).

Although this argument is sometimes presented as an argu-
ment for reparations—that is, the special responsibility to inter-
vene is thought to derive from an obligation to make amends for
the past injustices of colonialism—it need not take this form.?*
Indeed, it is not immediately obvious how a duty of reparation
can generate a dufy to intervene to protect human rights, espe-
cially where the injustices are historic ones. It is controversial
whether there can even be any general duty of reparation for his-
toric injustices (such as colonialism or slavery), let alone a duty of
reparation that can take specific forms, such as military action. In
fact, in the case of Liberia, the emphasis in the popular debate
has been on the historical ties between Americans and Liberians.
—ties based on cultural affinity and a shared past—rather than
on colonial exploitation. 1 am not saving that an argument for
intervention based on the duty of reparation for colonial exploita-
tion can never be made. [ want only to note that the argument
from special relationship need not limit itself to the problem of
past injustice and be understood exclusively as an argument for
reparafion but that it can also be an argument that appeals to a
shared culture, a common history, and other common ties that
are unrelated to past injustices. .
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The sentiment behind this claim is not that the United States
alone has the duty to protect because of its special ties; the duty to

- protect in this case is generally recognized as a duty that falls

on the international community as a whole. Rather, its historical
ties with the people needing protection presumably identify the
United States as the country that has the special responsibility to
carry out the protection. This argument has some plausibility. A
special relationship can rightly identify an agent who can be said
to have the perfect duty to act. :

As an analogy, consider Joel Feinberg’s well-known example of
a swimmer drowning off a beach that has no lifeguard. For Fein-
berg, every bystander keen to the situation has the duty to cooper-
ate and coordinate his or her efforts to rescue the drowning
swimmer. I will return to the details of Feinberg’s example later.
For now, imagine that among the bystanders is the swimmer’s
spouse, and that the bystanders know this. Assume also that none
of them is especially capable of rescuing swimmers in distress but
that they are equally capable. It would not be unreasonable to say,
and for members of the group to expect, that the spouse of the
swimmer is the primary agent of rescue in this case, absent any
arrangement or coordination to the contrary. There is no prob-
lem of agency because there is an identifiable agent who has the
perfect obligation to rescue, given the agent’s special (in this case,
spousal) relationship with the drowning swimmer.

The special relationship does not mean that no other by-
stander has an obligation to assist; indeed others are obliged to
do what they can to assist the agent’s rescue effort. It only means
that an agent “morally stands out” from the crowd as having the
special responsibility to act. The rest of the bystanders (should
they know that the spouse of the swimmer is among them) can
have the reasonable expectation that the spouse will carry out the res-
cue. To be sure, if the expected agent does not act, then others
must accept the duty to act, and some allocation of responsibili-
ties would be necessary to specify each person’s responsibility. I
will remarn to this issue in section 4.

The point here is only that there is an identifiable agent who
can be reasonably expected to act on the group’s behalf (or to dis-
charge the duty that the group as a whole has), given the agent’s
special ties with the claimant. “Everyone would think” that the
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spouse would be the “natural candidate” for carrying out the res-
cue, and, indeed, everyone would be entitled to think that the
spouse acted poorly and oddly if he did not assume a primary role
in the rescue effort, if he did not show and express through his
actions more concern for the drowning victim than did strangers,
and so on.

The agency problem is that because the duty to protect falls
on some unspecified agent, no one can be said to have the perfect
duty to protect even though the collectivity (the international com-
munity in the case of humanitarian intervention) has a duty to -
act. But if some members of the international community stand out
because they have a special relationship with the people whose
rights are being abused, the agency question is, it seems, overcome.
The special relationship can generarte the expectation, among the
victims and in the potential actor, that a particular agent actually
carries out the duty. The exact content of the special relationship
need not be an issue. The historical relationship could be one
based on past ties or even on past injustices. What is sufficient is
that the relevant parties perceive the relationship as one in which
those related treat each other in a particular way. The existence of
these tics generates a reasonable expectation among all in a sit-
uation that from a group of agents who are morally obliged to
assist, the agent related to the person in need of assistance will be
the one to act. It is the reasonable expeciation that a particular
agent will act that identifies the agent as the primary actor.

This is not to say that the special relationship alone generates
the duty to protect—that is a different claim, and different argu-
ments would be needed to support it. The claim can be read,
more modestly, as saying only that the special relationship identi-
fies the specific agent of protection in the context where it is
already acknowledged that someone must act. The fact of a special
relationship is invoked here to solve the agency problem, that is,
to determine who is to act, and not to generate the obligation
itself. The moral need to protect human rights generates the duty
to intervene, but this duty is only imperfect. This is the problem
that appealing to the existence of a special relationship between
victim and agent is meant to resolve.

The other common way of attempting to solve the agency prob-
lem is to appeal not to the relationship between the protector and
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the victim but to the capability of the proiector. A particular state
might be said to have the special responsibility to act because it is
the best candidate, compared to others, for doing the protecting.
This might be because of its military capacity or its geographical
location, for example. Thus, one might say that the neighbors of
Rwanda or Liberia or Kosovo are the natural agents of protec-
tion, given their geographical proximity, which could give them a
deployment advantage over more distant countries. Or that the
United States, because of its military strength, is the obvious agent
to be asked to use force to counter human rights violations when
there are no obvious equally capable agents. Of course, spatial
proximity need not single out an agent if that proximate agent is
clearly unable to perform the protective task; similarly, the most
capable agent may be ruled out as a “qualified” agent if that
agent’s past record makes it an unsuitable protector. But the point
here is that independent of institutionalizing responsibilities, a
state’s special capability can cause it to meet the agency condition
under the appropriate conditions.

In short, special capabilities, like special relationships, can dis-

. tinguish one potential agent from others as the proper agent to

perform the duty. To iflustrate, let me retwn to the drowning
example. This time, assume that no particular bystander has a spe-
cial relationship with the drowning swimmer. However, imagine
that it is known that there is a qualified but off-duty lifeguard
among the bystanders. It seems to me that the agency problem is
here solved. There is a collective duty of rescue that is not as-
signed to any particular agent. But even though no one from the
collectivity has been previously designated as the actual rescuer, it
is reasonably clear that the off-duty lifeguard should be given this
assignment because she is the person best qualified to get the job
done. Furthermore, the other bystanders can reasonably expect
that this member of the group will initiate the rescue. Or, suppose
that near the swimmer is a person in a boat who is aware of the
emergency, and that the crowd on. the beach knows that the
boater is alert to the situation. Here, it is not unreasonable for the
bystanders to expect the boater to attempt the rescue of the swim-
mer in the absence of any explicit coordination of efforts. In
short, an agent’s ability, proximity, and other such relevant factors
can generate a reasonable expectation among potential agents as
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to who should act in a given situation.? Again, there is no implica-

tion here that others besides the most capable agent need do

nothing at all. The rest are required to do their best to assist the

capable agent who is undertaking the rescue operation.

The presence of a reasonahle expectation, on the part of those
on the scene, that the agent with the special capacity should be
the first to act can be explained in this way. All parties in the
group, including the most capable agent, if they take their collec-
tive duty seriously, would want the rescue effort to be successful.
The rescue effort is more likely to succeed if the most qualified
agent carries out the rescue. Therefore, absent any arrangement
to the contrary, the agent hest positioned to ensure the successful

. discharge of the group’s duty is the natural candidate for carrying

out the duty, given the objective of the group. In other words, on
the assumption that a group has a duty to protect, and given the
importance of how etfectively the duty is carried out and the
degree to which proximity or ability increases the chance of suc-
cess, members of the group can reasonably expect that the most
proximate or capable agent will be the one to act. This expecta-
tion naturally arisés, even in the absence of any explicit assign-
ment of the duty, given the shared desire of the group that the
rescue effort should succeed.

As above, the claim here is not that special capability (due to
expertise or proximity or some other relevant fact about the
agent) generates the duty to protect. Rather, the claim is if a duty
to protect is acknowledged, having a special capability identifies
who could be expected and called on to perform the actual pro-
tection. Put weakly in this way, as an identifying feature rather
than an obligation-creating one, special capability can point out
the agent on whom others can reasonably expect to act on the
group’s behalf.

As I noted, these claims about special relationship and spécial
capacity are often invoked in pubhc discourse, and T have tried to
identify some possible moral arguments (sometimes already im-
plicit in these claims) that might be given to support them. While
these arguments are plausible, as I contend they are, it is impor-
tant to acknowledge their limitatdons. Claims of special relation-
ship are sometimes tenuous (how far back can these historical
ties go?) and vague (what are the criteria of such ties?). Moreover,
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there may be more than one potential agent with historical ties to
those in need of protection, in which case the agency problem
reappears. The problem reappears because it is now unclear who
is to act, given that there is more than one equally suitable candi-
date. As for the second case, the appeal to special capacity might
appear to impose unreasonably heavy burdens on a country just
because it is capable of acting. The U.S. government often ex-
plains its inaction by declaring that its foreign military commit-
ments are already overextended and that it “can do only so
much.” Whether or not the claim is reasonable, the general prin-
ciple behind it is not unatiractive. It tracks our moral intuition
that an agent should not be given a significantly larger share of
the collective moral burden just because it happens to be the
most capable agent (while others are also capable even if not
equally so).

4.

A surer way of solving the agency problem is by institutionalizing
the duty to protect. That is, there can be an explicit assignment of
roles and responsibilities specifying who should act and what they
should do. This means that a duty to protect need not remain
imperfect just because a protecting agent has not (yet) been des-
ignated. What is important is that the agency problem is not a
conceptual one; that is, it does not deny that there is a duty and
that someone ought to act. It is a strategic problem: there is no
identifiable agent who can be called upon to act. Resolution of
the problem requires that some agent be identified and assigned
the task of protecting. As Onora O’Neill puts it, that some duties
are imperfect means that they should be mstitutionalized to make
their assignment and content clear. The crucial question, then, is
whether there is an obligation to assign and allocate the duty to
protect, and who has this obligation.

Let us return again to Feinberg’s example, this time referring
also to his analysis of the problem. When a group of bystanders
sees a person drowning (and no one stands out from the crowd in
the either of the ways described above), then, according to Fein-
berg, “everyone should use his eyes and his common sense and
cooperate as best as he can. If no one makes any motion at all, it
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follows that no one has done his best within the limits imposed by
the situation, and el are subject at least to blame.”® In other
words, all persons present at the scene have a moral obligation to
act; they may be held morally culpable if, because of their collec-
tive inaction, the swimmer drowns: This, of course, does not mean
that everyone ought to rush into the dtean to attempt the rescue;
indeed, a nonswimmer certainly does not have the obligation to
attempt the actual rescue. What it does mean, though, is that all
parties are to contribute to the rescue in ways commensurate with
their ability and the needs of the rescite operation. They may have
to coordinate their efforts, appoint a primary rescuer from among
their ranks if necessary, and provide support to the primary agent
and the victim in the different ways that a rescue effort of this
sort would need. That is, the duty to rescue, though inidally an
imperfect one because it is not clear which person(s) from among
the crowd is to act, need not remain imperfect (thai is, unallo-
cated}; all bystanders are duty bound to ensure that the duty is
made perfect (in other words, that someone is assigned to carry
out the rescue). '

What Feinberg’s analysis suggests is this: that a duty is imper-
fect does not mean that no one has an obligation to do anything,
or that everyone may act as he or she wishes or not act at all. On
the contrary, the fact that there is a duty, even though imperfect,
would mean that relevant parties have an obligation to take the
necessary steps to make sure that the imperfect duty can be prop-

_ erly discharged. This usually implies that the parties would have

the immediate duty of cooperation and coordination, that is, to
assign and allocate the duty in order to facilitate its performance.
So the fact that it might not be obvious, when the international

community is confronted by a given abuse of human rights, which.
state has the duty to act does not mean that no state is obliged to .

act. All states in a position to do something are to coordinate
their efforts so as to effectively discharge the protection duty. This
will require identifying who is actually to perform the interven-
tion. And in an era in which organizations, such as the UN., can
provide a ready-made forum for internationally coordinated re-
sponses to human rights crises, the failure of their member states
to do anything can hardly be excused. If no state does its “best
within the limits imposed by the situation” then all are subject to
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moral blame.?” To acknowledge that a duty is imperfect is not to
deny the force of that duty but simply to recognize that some
intermediate steps must be taken before the obligation can be
effectively discharged. There is, in short, a duty to make what
starts as a “manifesto” right into a right that is enforceable and
claimable. That a duty is imperfect need not be seen as limiting
that duty, as some commentators suggest. On the contrary, to
describe a duty as imperfect is to announce the commitment to
take the intermediate steps necessary to allocate and specify it.??
Some duties are just too important to be lefi imperfect, to para-
phrase O'Neill.

There is, therefore, an obligation on the part of the interna-
tional community to institutionalize the duty to protect (if we
accept that there is such a duty) so that it may become a morally
claimable one. And this obligation to institutionalize the protec-
tion duty is one that falls on all relevantly situated members of the
international community. Each is to coordinate its efforts so as to
facilitate the performance of the duty to protect. Just as everyone
in the crowd in Feinberg’s example is morally obliged to do what
is necessary to advance the rescue of the drowning swimmer, so ail
members of the international community are 1o do what is neces-
sary to ensure that the abused are protected. We can say that
members of the international community have the obligation to
make perfect, through cooperation and coordination, what might
be otherwise an émperfect duty to protect.

Whether the duty to institutionalize an imperfect duty to make
it perfect is itself, strictly speaking, a perfect duty or imperfect
duty will depend on our precise definition of the terms “perfect”
and “imperfect.” But, fortunately, this quibble over definition
need not distract from the substance of my point: that the duty to
instimtionalize the duty to protect is one that falls on all members
of the international community (or, at least those able to cooper-
ate with one another, as all members of organizations such as the
U.N. are), and that all members are obliged to do what is necessary
to establish and support the cooperative arrangement required to
carry out the duty to protect. Unlike a duty to protect that is
imperfect in this very definite sense—no one has been assigned
the duty, and it is not specified what anyone is to do (which pres-
ents a practical problem about the claimability of the right to pro-
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tection) —the duty to create whatever arrangements are needed
for enforcing the duty to protect does not raise this problem of
agency and responsibility, and so is not imperfect in this way. -

In Feinberg’s example, the coordination of efforts is' ad hoc,
that is to say, undertaken as and when an CMETgency presents
itself. Those on the beach must act together only when the need
arises. What is required is that something be done, some duty
assignment be made, when a situation calls for it. No institutional-
ization of responsibilities is actually required. But if it can be rea-
sonably predicted, based on experience, that many such emer
gencies will arise, and that a prior assignment of role and respon-
sibilities is needed if the response is to be successful, there arises
an obligation to institutionalize the duty of rescue so as to have, on
a standing basis, a prior assignment of roles and responsibilities.

The recurrence of humanitarian crises suggests the need to
institutionalize the protection duty before a crisis occurs. If expe-
rience has shown that the international community cannot re-
spond effectively to a crisis when it arises (because influential
countries are indifferent, troops cannot be quickly mobilized, or
for any other reason), the community has a duty to clarify, in ad-
vance of any crisis, how the collective duty to respond is to be
performed. This will require putting in place institational ar-
rangements. to allocate and distribute responsibilities to ensure
that the duty to protect is effectively performed when the situa-
tion demands it.

This might mean establishing a permanent international hu-
manitarian defense force whose role is to protect human rights
where the need arises. If, without such a force, human rights can-
not be effectively protected, the creation of this force is morally
obligatory. Failure to establish the necessary arrangements before-
hand, when it is reasonably foreseeable that such arrangements
are necessary for the proper discharge of an imperfect duty, is to
fail to treat the imperfect duty as a duty. The duty to protect, in
spite (or, rather, because) of its being imperfect, can generate the
duty to create a global humanitarian defense force if the creation
of this force is required to ensure that the response to humanitar-
ian emergencies is acceptably efficient.?? .

It is generally accepted that (most) states require a standing
army and cannot afford to wait until they are under attack before




106 ' KOK-CHOR TAN

assembling a military force. Military preparedness for national
self-defense requires carefully planned and coordinated alloca-
tions of responsibilities and a permanent readiness to act if neces-
sary. Military preparedness to defend human rights should be no
different.

Interestingly, then, the claim rhat the duty to protect is imper-
fect can be turned to the advantage of defenders of humanitarian
protection. They should press the point that an imperfect duty is
still a duty, and the fact that itis a duty means that necessary steps
must be taken to facilitate its performance. Failing to do so might
imply the adopdon of a principle not to comply with the duty.
And if these necessary steps include the creation of a humanitar-
1an defense force, there is an obligation to establish such a force.
Any outright opposition to the creation of such a force, when it is
known that absent this force human rights protection in extreme
cases cannot be offered, is morally calpable.®

5.

Because it involves the use of military force, humanitarian inter-
vention is clearly a high-risk activity. This might be taken to imply
that there can be no obligation to intervene, on the ground that
one cannot have a duty to rescue others at great risk to oneself.
Or, at the very least, interveners have the prerogative to minimize
the risks to themselves, as they see fit, allowing this consideration
to determine their intervention strategy, if they intervene at all.
This objection follows from ordinary morality We ordinarily
accept that individuals do not have an obligation to seriously risk
their own lives to protect the lives of others. Such sacrifices are
supererogatory, not morally obligatory.®!

But the individualstate analogy suggested by the objection
does not quite work. Although no natural person can be expected
to risk his or her life to save others (other things being equal), it
is not clear what the equivalent of such a risk might be for a col-
lective entity like the state. Perhaps we can assume that a state
ceases to exist if it loses its identity—as it might, if it were o be
annexed by another state or broken up into different states. Still,
a state need not risk its identity in this way by intervening in most
historical cases.
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There are, to be sure, some cases where the risks of getting
involved are significant—Norway's refusal to enter into a war
against Nazi Germany is one exampie: But humanitarian crises
often involve failed states, and intervening in these situations
scarcely endangers the independent statehood of those countries
that are most capable of dealing with the crisis. Indeed, given that
a permissible intervention is likely to enjoy broad intemational
support, it seems that the worry that the offending state may
fatally retaliate against the intervening state is quite unfounded.
The intervening party has the international community on its
side, whereas the offending state is often on its own. In any case, a
proper allocation of the duty will ensure that the duty actually
falls onto a state that is capable of intervening without risking a
serious retaliation. from the targeted state that it cannot defend
itself against. Of course, if the cost of intervention is high not only
for the intervener but alse for international peace and stability,
there can be no duty to intervene, but only because it cannot be
permissible to intervene in such cases. An intervention that has met
the strict permissibility criteria—for example, it is intended to
thwart a looming genocide—is likely to be one whose costs are
within acceptable limits, given the importance and limited charac-
ter of its end.

K intervention does not necessarily present a meaningful risk
to the Intervening stafe, however, it might be argued that it does
risk the lives of the individuals who are called upon to perform
the intervention. On this interpretation of the objection, what
can place an intervention beyond the call of duty is not so much

the risks a state as a corporate entity faces by intervening, but

the risks its soldiers face when it commits them to an Interven-

tion. By intervening, the state “condemns an indefinite number of

its citizens to certain death,” as Walzer puts it.? The real con-
cem of the objection, then, is with the physical risk of interven-
tion that falls directly on the soldiers doing the intervening. So,
the objection may be redescribed as saying that it is beyond the
call of duty for a soldier to risk his or her life to protect the lives
of foreigners. o

To be sure, soldiers are expected to risk their lives; this is part
of what it means to be a soldier. When a country’s vital interests

are at stake, soldiers must assume certain risks to protect these -
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interests. This is, in fact, the raison d’étre of the soldier’s office.
But it is different, the objection argues, in wars defending the
human rights of foreigners. It follows that soldiers cannot be
called upon to risk their lives for humanitarian ends. It is not part
of their “role obligation.” For this reasen, Samuel Huntington
writes, “[I]t is morally unjustifiable and politically -indefensible
that members of the [U.8.] armed forces should be killed to pre-
vent Somalis from killing one another.”

But the objection rests on an unduly and arbitrarily narrow
view of the soldier’s professional duty, a view that, I think, is rap-
idly changing (assuming that it was ever the norm, historically
speaking, that a soldier’s duty is limited to national defense).*
This is evidenced by the number of countries that have routinely
committed their troops for peacckeeping operations in recent
years. Indeed, for a country like Canada, peacekeeping missions
seem now to be the primary function of its military. United
Nations peacekeeping operations constitute a major aspect of the
U.N.’s global role. Since 1956, more than 754,000 troops from dif-
ferent countries have participated in as many as forty-two U.N.
peacekeeping operations.?® Given this precedent, soldiers in many
democratic countries today cannot in good faith claim that their
job does not include humanitarian protection.

Moreover, even if it were true that a soldier’s present role obli-
gation does not include protecting human rights, this does not
entail that the soldier’s job description cannot be revised and
expanded to include this role. Nothing about humanitarian pro-
tection is conceptually at odds with the definition of soldiering,
and the risks that humanitarianism would impose are not differ-
ent from those already imposed on soldiers as a (professional)
class. As Walzer puts it curtly, soldiers, unlike ordinary citizens,
“are destined for dangerous places, and they should know that (if
they don’t they should be told).”

Indeed, were the limited view of the soldier’s duty to be ac-
cepted, it would follow that there can be no perissible interven-
tion. For, if we grant that a state cannot have a duty to intervene
because this would offend against the rights of its soldiers not io be
risked for humanitarian ends, this reason would also block the
state’s prerogative to intervene. That is, the state would act imper-
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missibly when intervening because it has violated the limits of
its soldiers’ duty. So, the objection, if sound, actually proves 0o
much.” -

It might be argued that leaders of a democratic stat¢ are spe-
cially obligated to their own citizens not to commit their country
to a war solely to protect strangers. Although soldiers in a democ-
racy may be told that it is part of their job to go to “dangerous
places” to protect their country’s interests, they should not be told

" that it is also part of their job to go t dangerous places to protect

foreigners. The definition of the soldier’s duty should not be
expanded to include human rights protection, lest democratic
ideals are violated. This argument is not concerned, to be exact,
with the risks that are imposed on soldiers in sending them to
war but with the alleged breach of democratic trust between lead-
ers and the people that have elected them to represent and pro-
tect their interests. There are limits to what state leaders of
democracies can expect their own citizens, whose interests they
are dernocratically elected to represent, io do for foreigners. As
Jack Goldsmith and Stephen Krasner write in defense of real-
ism, “[E]lectorates in advanced industrialized democracies have
been reluctant to expend blood and treasure to deal with human-
itarian catastrophes that do not affect their material interests.”
Thus “political leaders cannot engage in acts of altruism abroad
much beyond what constituents and/or interest groups will sup-
port.”* A purely humanitarian intervention (that is, an interven-
tion that is not also motivated by national secarity considerations)
would be in violation of the democratic ideal, according to this
argument.

Again, as it should be clear, this objection against obligatory
intervention, if correct, tells against the permissibility of interven-

tion as well. So the objection, if successful, proves more than its-

proponents might like. But the argument, at any rate, is refutable.
Its premise, that democrafic citizens are reluctant “to expend
blood and treasure,” is an inaccurate description of actual demo-
cratic citizens. Moreover, it does not follow that democratic ideals,
properly understood, can allow a citizenry to stand idly by while
serious atrocities are going on elsewhere. 1 will explain these two

points in tarn,
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The democratic citizen is not narrowly selfinterested in the
way the objection describes. Indeed, democratic citizens have his-
torically been critical of overzealous interventions on the part of
their countries, but they have also been critical when their leaders
do not act to protect human rights. The motivations and moral
mnterests of democratic citizens are more complex and varied than
the objection implies. It is not true that electorates in democra-
cies have a narrow view of their interests such that these interests
must exclude human rights concern. Some do hold this narrow
view of their interests; others do not. The relatively broad public
support for the NATO intervention in Kosovo among North
Americans, which many commentators describe as a rare exam-
ple of a purely altruistic intervention, shows that electorates in
democracies have a broader view of their moral commitments and
their militaries’ role in fighting for these commitments than the
argument suggests. The interests of Americans, as members of a
democracy, can include the commitment to global justice and
human rights. Historically, democratic citizens have renounced
their own country’s unjust interventions (e.g., the opposition to
the war in Vietnam) and criticized their country’s failure to inter-
vene in other cases (e.g., criticism of the indifference with regard
to Rwanda).* .

But even if actual citizens in a democracy do in fact oppose
their country’s involvement in the protection of human rights,
as of course some would, or even if they would consent to an
intervention only if the risks to their own troops were strategically
kept to a minimum (as in the case of the aerial intervention in
Kosovo), it does not follow that leaders who commit their troops
to combat in spite of this lack of popular support are violating
democratic norms. The democratic citizen, ideally conceived, is
one who is able to take the global point of view and able to appre-

ciate that the scope of his or her moral concern extends beyond -

the borders of her state. One of the central virtues of democratic
citizenship is the commitment to justice and to further its cause
around the world*" There is nothing at odds with democratic
responsibility when a leader of a democracy commits troops to
protect human lives elsewhere. The objection that intervening to
protect the rights of foreigners violates democratic trust is ulti-
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mately premised on an impoverished account of democracy. So,
even if it is true that actual democratic citizens never support
humanitarian intervention, the normative conclusion, that lead-
ers of democracies should not commit troops to protect human
rights, does not follow. .

“[I]t is the task of the [ideal] statesman,” John Rawls writes, “to
struggle against the potential lack of affinity among different peo-
ples. . .. Since the affinity among peoples is naturally weaker (as a
matter of human psychology) as society-wide institutions [cover] a
larger area and cultural distances increase, the statesman must
continually combat these shortsighted tendencies.”®® Rawls is not
speaking about intervention here, but the point of his remarks
is thar when democratic citizens endorse a form of patriotism
that always puts the interests of compatriots before the needs of
strangers, this is not an aspect of the democratic ideal. On the
contrary, the task of democratic leaders is to overcome this form
of moral favoritism and to avoid letting it determine their foreign
policy decisions. The underlying principles and commitments of
democratic citizenship—equal respect, mutual trust, and a shared
commitment to justice—defy the parochial reading of democratic
citizenship suggested by this objection.

I have argued that given the stringency of the conditions for
permissible intervention, these conditions are alse sufficient for
making intervention obligatory. If it is permissible to override the
ideal of sovereignty to put an end to a serious violation of human
rights, it is also permissible to override the right of neutral states
to keep out of the fighting. Although this duty is generally imper-
fect, the fact that it is imperfect means that the international com-
munity has an obligation to assign responsibilities so that this duty
will be discharged. That the duty to protect is imperfect in the.
absence of institutionalized procedures for intervention should
not be seen as a limitation against arguments for obligatory hu-
manitarian intervention but as a case for greater international
cooperation to protect human rights, mncluding, if necessary, the
creation of a permanent humanitarian defense force. That a duty
is imperfect points only to the need for coordinating efforts and
the need to cooperate. It does not mean that the duty need not
be taken seriously by anyone.
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1. T will be using the terms “duty” and “cbligation” interchangeably,
for stylistic reasons. As will be clear, I am ultimately interested in whether
there can be a moral duty & protect, independent of whether this duty
is voluntary assumed, legislated, and so on. The standard distinciion be-
tween duty as nonvoluntary and obligation as voluntary does not affect
the discussion.

2. See Samantha Power, A Problem from Hell: America and the Age of
Genocide (New York: Basic Books, 2003).

3. Generalizing and adapting loosely from Kani, one might say that
there is no urgent need to talk about an “ought,” a duty, when the agent
is already disposed to act as the duty would command. See Kant, Ground-
work of the Metaphysics of Morals (1785), trans. H. J. Paton (New York:
Harper and Row, 1964), chap. II, 413-14.

4. Thus, if one believes that “Operation Iraqi Freedom” is an unjust
intervention, nothing I say here about the obligation to intervene will
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HUMANITARIAN INTERVENTION
AS A PERFECT DUTY:
A KANTIAN ARGUMENT

CARLA BAGNOLI

1. INTRODUCTION

Humanitarian intervention is generally treated as an exception
to the nonintervention principle, which requires us to respect
the integrity of a foreign country and not to interfere in matters
of domestic jurisdiction.! The appeal of this principle is appar-
ent, but the reasons for treating it as exceptionless do not seem
equally compelling. Indeed, when a foreign government commits
unspeakable atrocities against its own citizens, the burden of justi-
fying nonintervention may seem as weighty as the burden of justi-
fying intervention. '

It is tempting to cast these cases as moral dilemmas. On the

one hand, we should respect the integrity of another country out .

of respect for the principle of national self-determination and in
order to sustain a stable international order. On the other hand,
we should defend the rights of the oppressed, regardless of their
nationality. According to this approach, humanitarian interven-
tion represents a situation in which the principle of state integrity
conflicts with the requirements of universal morality. Attempts
‘to overcome the dilemma are ultimately efforts to show that the
requirements of universal morality are overriding, and therefore
to provide a moral grounding for an exception to the principle of

117




